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IN  THE 

United  States  District  Court 

FOR  THE  DISTRICT  OF  COLUMBIA 

No.  12,914 

American  President  Lines,  Ltd.,  Appellant 

v. 

Federal  Maritime  Board,  et  al.,  Appellees 


Complaint  for  Declaratory  Judgment  and  for  Permanent 

Injunction 

[Filed  June  18,  1953] 

[1]  American  President  Lines,  Ltd.,  by  its  attorneys 
brings  this  action  against  the  defendants  named  above  and 
alleges : 

Jurisdiction 

1.  This  is  a  civil  action  for  a  declaratory  judgment  and 
for  permanent  injunctive  relief,  in  review  of  agency  action, 
of  which  this  Court  has  jurisdiction  under  28  U.S.C.  Secs. 
1331,  1337  and  2201;  Section  10(a)  and  (b)  of  the  Admin¬ 
istrative  Procedure  Act  (60  Stat.  243,  5  U.S.C.  Sec.  1009); 
and  D.  C.  Code,  Secs.  11-305  and  11-306.  The  matter  in¬ 
volved  exceeds  the  value  of  $3,000. 

2.  The  agency  action  sought  to  be  reviewed,  held  invalid 
and  enjoined  is  the  action  of  the  defendant  Maritime  Ad¬ 
ministrator  in  making  retroactive  and  discriminatory 


(1) 


amendment  of  General  Order  71  (Exhibit  A  hereto)  by 
promulgating  thereto  Amendment  1  (Exhibit  B  hereto), 
pursuant  to  the  joint  decision  of  the  defendant  Maritime 
Administrator  and  the  defendant  Federal  Maritime  Board 
(Exhibit  C  hereto).  That  decision  and  amendment,  an¬ 
nounced  on  September  17,  1952,  increased  by  about  $730,- 
000  plaintiff's  liability  for  recapture,  under  its  operating- 
differential  subsidy  contract,  and  for  income  taxes  upon 
earnings,  for  the  period  January  1,  1947  to  September  30, 
194S.  The  decision  and  amendment,  out  of  the  twelve 
subsidized  steamship  lines,  was  deliberately  and  confessedly 
directed  at  plaintiff  alone  (and  possibly,  to  a  minor  degree, 
to  another  line).  Plaintiff  on  November  18,  1952,  tiled  a 
petition  for  reconsideration  which  was  denied  without 
opinion  on  December  IS,  1952.  There  followed  between 
February  19,  1953,  and  June  1,  1953,  intermittent  and  in¬ 
formal  discussions  (including  the  informal  delivery  of  a 
draft  complaint  on  March  9,  1953)  in  which  plaintiff  un¬ 
successfully  sought  some  sort  of  adjustment  of  the  differ¬ 
ences  between  the  parties. 

[2]  Parties 

3.  Plaintiff  American  President  Lines,  Ltd.,  is  a  corpo¬ 
ration  organized  and  existing  under  the  laws  of  the  State 
of  Delaware.  Its  general  offices  are  at  311  California 
Street,  San  Francisco,  California.  It  has  operated  shipping 
services  trans-Pacific  since  1901,  round-the-world  since 
1924,  and  Atlantic  Coast-Malay  Straits  since  1939.  Its 
controlling  stock,  after  seven  years’  litigation  between  the 
United  States  and  those  who  owned  it  prior  to  1938,  was 
on  November  6,  1952,  jointly  sold  by  them  to  new  owners. 

4.  The  Federal  Maritime  Board  (hereafter  called  the 
Board)  and  Maritime  Administration  were  created  as 
agencies  in  the  United  States  Department  of  Commerce  by 
Reorganization  Plan  No.  21  of  1950  (3  CFR  1950  Supp., 


p.  173),  pursuant  to  which  the  functions  of  the  United 
States  Maritime  Commission  relating  to  making  subsidy 
contracts  under  Title  VI  of  the  Merchant  Marine  Act  of 
1936  (49  Stat.  1985,  46  U.S.C.,  Sec.  1191  et  seq.)  were 
transferred  to  the  Board  and  the  Maritime  Administration. 

5.  (a)  A.  IV.  Gatov  is  a  member  and  Chairman  of  the 
Federal  Maritime  Board  and  is  Maritime  Administrator, 
U.  S.  Department  of  Commerce.  He  is  a  citizen  of  the 
State  of  California  and  his  official  residence  is  in  the  Dis¬ 
trict  of  Columbia. 

(b)  Robert  AY.  Williams  is  a  member  and  Vice-Chairman 
of  the  Federal  Maritime  Board.  He  is  a  citizen  of  the 
State  of  Maryland  and  his  official  residence  is  in  the  District 
of  Columbia. 

(c)  The  office  of  the  third  member  of  the  Board  is  vacant. 

[3]  History  of  General  Order  71 

6.  The  Merchant  Marine  Act,  1936,  as  amended  (49  Stat 
1985;  46  U.S.C.  Secs.  1101-1214),  herein  referred  to  as 
the  Act,  declares  it  to  be  the  policy  of  the  United  States 
to  foster  the  development  and  encourage  the  maintenance 
of  an  adequate  and  well  balanced  American  merchant  ma¬ 
rine  to  promote  the  commerce  of  the  United  States  and 
to  aid  in  the  national  defense  (Section  101).  The  Act  ac¬ 
cordingly  authorizes  the  payment  of  an  operating-differ¬ 
ential  subsidy  to  qualified  operators  of  American-flag  ships 
engaged  in  foreign  trade  (Section  601(a).  Such  subsidy 
may  not  exceed  the  difference  between  the  higher  wages 
and  certain  other  operating  costs  of  American-flag  ships 
over  the  lower  costs  of  foreign-flag  ships  (Section  603(b)). 

7.  Each  operator  receiving  operating-differential  subsidy 
is  required  to  establish  and  maintain  Capital  and  Special 
Reserve  Funds,  and  to  deposit  therein  (in  addition  to  de¬ 
preciation,  and  proceeds  of  sales  and  insurance  of  sub¬ 
sidized  vessels)  all  cumulative  net  profits  from  subsidized 
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operations  which  are  in  excess  of  ten  per  centum  per  an¬ 
num  upon  the  operator’s  capital  necessarily  employed  in 
the  business  (Section  607).  These  reserve  funds  may  be 
used  only  for  restricted  and  limited  purposes,  which  are 
most  notably  (a)  the  purchase  or  construction  of  new  ves¬ 
sels  and  (b)  the  recapture  by  the  United  States  of  operat¬ 
ing-differential  subsidy  payments,  to  the  extent  that  one- 
half  of  the  net  profit  of  the  operator  on  his  subsidized  ves¬ 
sels  and  services  during  a  ten-year  period  has  averaged 
more  than  10  per  centum  on  the  operator’s  capital  neces¬ 
sarily  employed  in  the  business  (Section  606(5)).  In  ad¬ 
dition  to  determining  the  amount  of  subsidy  recapture  under 
Section  606(5)  of  the  Act,  the  term  “capital  necessarily 
employed  in  the  business”  affects  the  payment  of  dividends 
under  Section  607(a),  mandatory  deposits  in  the  Capital 
Reserve  Funds  under  Section  607(b),  and  mandatory  de¬ 
posits  and  retentions  in  the  Special  Reserve  Fund  under 
Section  607(a). 

8.  Section  607(d)  of  the  Act  provides  that  the  Commis¬ 
sion  shall  prescribe  rules  and  regulations  for  the  admin¬ 
istration  of  the  reserve  funds  contemplated  by  Section  607, 
and  shall  include  therein  a  definition  of  the  term  “capital 
necessarily  employed  in  the  business”,  as  that  term  is  em¬ 
ployed  in  Section  607  of  the  Act.  On  June  11.  1940,  the 
Maritime  Commission  promulgated  General  Order  31.  It 
defined  the  term  “capital  necessarily  employed  in  the  busi¬ 
ness’1’  in  terms  which  were  roughly  equivalent  to  net  worth, 
that  is,  the  excess  of  assets  over  liabilities. 

[4]  9.  At  the  beginning  of  World  War  II  the  Maritime  Com¬ 
mission  had  operating-differential  subsidy  contracts  with 
twelve  American-flag  operators,  including  plaintiff.  All 
vessels  of  all  these  operators  were  taken  over  by  the  United 
States  during  the  war  period  and  no  subsidy  was  paid  dur¬ 
ing  that  period,  although  the  subsidy  contracts  continued 
in  eff  ect  during  the  war  period.  The  Maritime  Commission 
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authorized  post-war  resumption  of  subsidy  payments  to 
all  said  operators  from  and  after  December  31,  1946. 

10.  On  December  21,  1949,  the  Commission  promulgated 
General  Order  71,  which  prescribed  a  new  and  more  burden¬ 
some  definition  of  the  term  “capital  necessarily  employed 
in  the  business.”  Its  major  change  from  General  Order 
No.  31  was  to  exclude  all  assets  in  the  Capital  Reserve  Fund 
(except  amounts  equivalent  to  25%  of  the  cost  of  vessels 
under  construction),  along  with  a  variety  of  other  assets 
which  were  included  under  General  Order  31.  General 
Order  71  expressly  provided,  however,  that  such  definition 
should  not  become  effective  as  to  any  operator  then  having 
an  operating-differential  subsidy  contract  until  “the  ter¬ 
mination  of  the  recapture  period  which  was  current  on 
December  31.  1946”  ( Exhibit  A,  p.  7).  The  termination 
dates  of  these  recapture  periods  for  the  twelve  subsidized 
operators,  and  thus  the  effective  date  of  General  Order 
71  as  initially  promulgated,  ranged  from  December  31,  1947, 
to  December  31,  1950  (Exhibit  C,  p.  2). 

11.  When  subsidized  operations  were  resumed  on  January 
1,  1947,  this  was  accomplished  by  general  announcement, 
leaving  until  later  the  negotiation  and  execution  of  formal 
addenda  to  the  pre-war  subsidy  contracts.  These  addenda 
were  necessary  since  the  vessels,  the  differential  rates,  and 
ordinarily  the  routes  and  services  differed  from  those 
covered  by  the  pre-war  contracts.  Negotiation  and  execu¬ 
tion  of  those  addenda  proved  to  be  a  slow  process.  None 
was  executed  prior  to  the  promulgation  of  General  Order  71 
on  December  21,  1949.  Five  were  executed  immediately 
thereafter  (between  December  29,  1949,  and  January  6, 
1950);  two  between  April  5  and  May  1,  1950;  and  five  be¬ 
tween  March  S  and  October  5,  1951  (Appendix  C,  p.  8).  In 
the  meantime  all  subsidized  operators,  including  plaintiff, 
operated  in  the  expectation  and  on  the  understanding  that 
their  operations  were  covered  by  operating-differential  sub- 
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sidy  contracts  which  would  in  due  course  be  formalized  by 
the  contract  addenda. 

[5]  12.  All  twelve  of  the  resumption  addenda,  when  finally 
executed,  included  Article  11-29,  which  provided  that  “cap¬ 
ital  necessarily  employed  in  the  business”  would  be  de¬ 
termined  under  General  Order  31,  not  General  Order  71, 
with  respect  to  all  accounting  periods  terminating  concur¬ 
rently  with  or  prior  to  the  recapture  period  current  on  De¬ 
cember  31,  1946. 

13.  Shortly  after  the  first  seven  of  these  contracts  were 
executed  the  Maritime  Commission  was  sharply  criticized, 
by  the  House  Committee  on  Expenditures  in  the  Executive 
Department  and  by  the  General  Accounting  Office,  for  not 
making  the  revised  definition  of  General  Order  71  effective 
as  of  January  1,  1947  (Appendix  C,  p.  9).  It  nevertheless 
executed  the  eighth  resumption  addendum  in  the  form  pre¬ 
viously  used.  But,  in  the  last  four  addenda  executed,  the 
Board  required  to  be  included  a  special  provision  that  “the 
Operator  agrees  to  accept  any  changes  by  the  United  States 
in  the  definition  of  the  term  ‘  Capital  Necessarily  Employed 
in  the  Business’  as  set  forth  in  General  Order  71  of  the 
Commission,  including  without  limitation  of  the  foregoing, 
changes  with  respect  to  the  effective  date  of  said  defini¬ 
tion.”  Two  of  these  four  lines  thus  subjected  to  especial 
vulnerability  had  by  the  time  of  execution  of  the  addenda 
decided,  for  other  reasons,  not  to  attempt  to  qualify  for 
subsidy  for  the  year  1947  and  had  by  September,  1952,  no 
interest  in  the  effective  date  of  General  Order  71.  A  third 
line  was  affected,  if  at  all,  only  to  the  extent  of  about 
$47,000  for  1947.  That  left  only  American  President  Lines, 
Ltd.,  significantly  dependent  upon  the  final  reaction  of  the 
defendants  Board  and  Maritime  Administrator  to  the  criti¬ 
cism  leveled  against  the  Maritime  Commission  by  other 
branches  and  agencies  of  the  Government. 

14.  The  defendants  Board  and  Maritime  Administrator 
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on  July  11,  1951,  heard  argument  on  reconsideration  of  its 
December  29,  1949,  decision  with  respect  to  General  Order 
71.  Fourteen  months  later,  on  September  17,  1952,  they 
announced  Amendment  1  to  General  Order  71  (Exhibit  B) 
and  their  Report  thereon  (Exhibit  C).  That  amendment, 
along  with  certain  substantive  ameliorations,  makes  the 
effective  date  of  General  Order  71  the  end  of  the  recapture 
period  current  on  December  31,  1946  for  those  operators 
who  executed  resumption  addenda  prior  to  May  1,  1951 
(1 6*4  months  before  the  date  of  decision)  and  January  ], 
1947  for  those  who  executed  resumption  addenda  after  that 
date.  The  date  of  May  1, 1951,  was  obviously  selected  as  the 
point  of  roll-back  in  order  to  fall  between  the  resumption 
addenda  executed  with  Article  11-29  alone  and  those  with 
the  special  provision  purporting  to  require  acceptance  of 
whatever  effective  date  might  be  determined  by  the  United 
States.  The  Report  (Appendix  C,  p.  16)  makes  brief  note 
“of  the  desirability  of  equal  treatment.**  but  dismisses  that 
consideration  because  “considerations  favoring  a  sound 
rule  out-weigh  considerations  of  uniformity.” 

15.  In  result  the  plaintiff  is  liable  to  additional  recapture 
and  taxes  in  the  amount  of  about  $730,000  for  the  period 
January  1,  1947,  to  September  30,  1948,  which  it  would 
not  be  required  to  pay  were  it  treated  similarly  with  the 
other  eight  lines  substantially  affected  by  the  effective  date 
of  General  Order  71. 

[6]  The  Illegality  of  the  Action 

16.  We  do  not  charge  that  the  defendants  discriminated 
against  plaintiff  on  personal  or  invidious  grounds.  The 
discrimination  reflected  instead  their  thought  that  plaintiff 
was  not  so  invulnerable  as  were  the  eight  other  lines  to  a 
retroactive  application  of  the  new  rule.  But,  however  im¬ 
personal  the  motivation,  the  decision  of  the  Board  and  the 
rule  of  the  Maritime  Administrator  were  patently  and  con- 


fessedly  discriminatory.  The  action  is  therefore  arbitrary 
and  unlawful.  A  Government  agency  without  lawful  au¬ 
thority  to  discriminate  among  those  similarly  situated  can¬ 
not  gain  power  to  do  so  by  contracting  with  one  group  to 
give  it  favored  treatment  and  then  imposing  a  harsher  rule 
upon  those  with  whom  it  does  not  choose  so  to  contract. 

17.  The  only  reason  plaintiff  had  not  executed  its  re¬ 
sumption  addendum  prior  to  the  roll-back  date  of  May  1, 
1951,  and  thus  obtained  contract  protection  against  retro¬ 
active  changes  in  the  rules,  was  because  the  Maritime  Com¬ 
mission  and  its  successor  the  Board  had  inordinately  and 
unjustifiably  delayed  action  upon  the  application,  data  and 
requests  of  plaintiff.  In  brief,  plaintiff  made  formal  ap¬ 
plication  for  resumption  of  subsidized  services  on  July  12, 

1946.  This  was  approved  on  July  23,  1946.  On  June  9, 

1947,  the  Commission  issued  an  order  and  report  calling 
for  amendment  and  execution  of  the  plaintiff’s  subsidy 
contract.  There  followed  repeated  requests  by  plaintiff  for 
action  by  tho  Commission,  with  repeated  explanations  by 
the  Commission  that  computation  of  the  subsidy  was  slow 
and  difficult  work.  On  May  13,  1949,  the  Commission  de¬ 
tailed  the  exact  terms  of  the  resumption  addendum  ap¬ 
proved  by  the  Commission;  plaintiff  concurred  in  this  by 
letter  of  July  1,  suggesting  also  certain  refinements  as  to 
service,  which  in  turn  were  concurred  in  by  the  Commission 
subject  to  staff  study.  There  followed  two  years  of  re¬ 
quests  for  and  submissions  of  foreign  cost  data,  subsidy 
estimates,  entreaties  by  plaintiff  for  action,  promises  by 
the  Commission  of  prompt  action,  and  leisurely  resolution 
by  the  Commission  of  a  variety  of  legal  and  accounting  ques¬ 
tions  raised  from  time  to  time  by  its  staff.  On  September 
6,  1950,  plaintiff  made  formal  and  elaborate  complaint, 
pointing  out  that  its  ability  to  carry  on  the  service,  with  the 
costs  and  burdens  of  a  subsidized  operator,  was  being  se¬ 
riously  impaired  by  the  failure  to  execute  the  resumption 


addendum  and  pay  the  subsidy.  On  January  9,  1951,  plain¬ 
tiff  sent  the  Board  a  resolution  of  its  Board  of  Directors 
formally  condemning  the  inexcusable  delay.  On  April  3, 
1951,  the  Board  approved  execution  of  the  resumption  ad¬ 
dendum  and  assured  plaintiff  the  text  would  be  prepared 
within  a  week.  All  of  this  history,  covering  four  and  a  half 
years  of  performance  by  plaintiff  and  delay  and  repetitive 
inquiry  by  the  Commission  and  the  Board,  occurred  prior 
to  the  roll-back  date  of  May  1,  1951.  The  additional  and 
discriminatory  penalty  of  more  than  $730,000  added  re¬ 
capture  and  income  taxes  was  imposed  upon  plaintiff  solely 
because  of  its  failure  in  nearly  five  years  to  get  the  Com¬ 
mission  and  the  Board  to  the  point  of  formal  execution  of  a 
contract  covering  subsidized  operations  carried  on  by  plain¬ 
tiff  since  December  31,  1946. 

18.  The  decision  of  the  Board  and  Administrator  of  Sep¬ 
tember  17,  1952,  together  with  its  earlier  action,  indeed, 
discriminate  as  between  plaintiff  and  the  eighth  operator. 
The  Commission  on  February  10,  1950  sent  to  the  Moore- 
McCormack  Lines,  Inc.  a  letter  detailing  the  proposed 
terms  of  a  resumption  addendum  which  was  in  all  significant 
respects  similar  to  that  it  had  earlier  sent  plaintiff  on  May 
13,  1949.  On  February  27,  1950  the  Moore-McCormack 
Line  endorsed  its  concurrence  on  the  contract  and  replied 
concurring  with  the  proposal  without  reservation  but  with 
a  simultaneous  request  for  a  redescription  of  the  trade 
routes  and  substantial  changes  in  the  number  of  subsidized 
sailings  authorized  for  each  route;  plaintiff  in  its  turn  had 
requested  changes  in  trade  route  and  minor  changes  in  the 
number  of  sailings  and,  subject  to  those  requests,  had  con¬ 
curred  in  the  proposal.  The  difference  in  their  status  at 
this  stage  was  microscopic.  But  when  the  Moore-McCor- 
mack  line  was  presented  with  a  form  contract  containing 
a  consent  to  whatever  effective  date  the  Commission  might 
select  for  General  Order  71  it  objected  that  an  informal 


contract,  promising  the  continued  use  of  General  Order  31, 
was  already  in  effect.  The  Commission  properly  agreed, 
as  was  required  by  law  (Exhibit  C,  p.  11).  When  APL 
made  similar  protest  on  similar  grounds  the  Board  never¬ 
theless  refused  to  execute  the  formal  contract  without  the 
above  consent  included.  The  different  treatment  of  the 
two  lines  was  discriminatorv,  arbitrarv  and  unlawful. 

[8]  19.  Plaintiff  during  the  summer  of  1951  protested  most 
vigorously  at  being  forced  to  sign  a  contract  which  con¬ 
sented  to  a  change  in  the  effective  date  of  General  Order  71. 
It  was  unable,  however,  to  maintain  its  position  against 
the  adamant  insistence  of  the  Maritime  Administration. 
It  had  by  then  been  operating  for  four  and  a  half  years 
upon  the  understanding  that  an  operating-differential  sub¬ 
sidy  would  be  paid.  Failure  to  receive  the  accrued  sub¬ 
sidy.  amounting  by  September  1,  1951,  to  about  $26,000,000, 
would  have  meant  plain  and  immediate  catastrophe  for  the 
plaintiff.  The  Board  of  Directors  of  plaintiff,  after  pro¬ 
longed  consideration  of  the  alternatives,  accepted  the 
formal  contract  in  the  terms  exacted  bv  the  Administrator, 
noting  in  the  corporate  records  their  strong  objections  to 
the  unfair  requirement.  The  exaction  by  the  Administrator 
of  a  promise  to  accept  whatever  rule  he  might  make  was 
an  act  of  duress  and  coercion  and  did  not  operate  to  re¬ 
lieve  the  United  States  of  the  duty  of  living  up  to  the  in¬ 
formal  contract  earlier  agreed  upon  and  performed  by 
plaintiff  for  four  and  a  half  years.  It  cannot,  therefore, 
operate  either  to  vary  the  obligations  under  the  informal 
contract  or  to  justify  the  discriminatory  and  arbitrary  ap¬ 
plication  of  General  Order  71. 

20.  Section  607(d)  of  the  Act,  in  authorizing  the  Com¬ 
mission  to  prescribe  rules  and  regulations  including  a  def¬ 
inition  of  “capital  necessarily  employed  in  the  business,” 
did  not  grant  authority  to  make  retroactive  definitions,  nor 
to  discriminate  among  the  subsidized  operators,  much  less 
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to  indulge  in  the  combined  illegality  of  retroactive  discrimi¬ 
nation  against  plaintiff. 

21.  The  action  of  the  Board  and  the  Administrator  was 
unlawful  under  Section  4(c)  of  the  Administrative  Pro¬ 
cedure  Act  (60  Stat.  243,  5  U.S.C.  Sec.  1C09)  in  that  the 
effective  date  of  the  rule  was  not  30  days  after  promulga¬ 
tion  but  five  and  three-quarters  years  prior  to  promulga¬ 
tion.  The  defendants  Board  and  Maritime  Administrator 
are  not  as  they  supposed  exempted  from  those  statutory 
requirements  by  the  opening  exception  of  “any  matter  re¬ 
lating  to  #  *  *  grants,  benefits  or  contracts,”  since  that 
exception  is  directed  to  the  grant  or  award  of  subsidies 
and  contracts  and  not  to  the  retroactive  destruction,  by 
rule-making,  of  subsidy  and  contract  rights  long  since  ac¬ 
crued  and  vested. 

[9]  Prayer 

Wherefore,  plaintiff  prays  that  this  Court: 

1.  Find  and  declare  that  Amendment  1  to  General  Order 
71  as  applied  to  plaintiff  is  unlawful,  arbitrary  and  dis¬ 
criminatory. 

2.  Adjudge  and  declare  that  the  definition  of  “capital 
necessarily  employed  in  the  business,”  as  defined  in  Gen¬ 
eral  Order  71  and  Amendment  1  thereto  cannot  lawfully  be 
applied  to  plaintiff  for  any  period  prior  to  September  30, 
1948,  the  termination  date  of  plaintiff’s  ten-year  recapture 
period  current  on  December  31,  1946,  and  that  plaintiff 
equally  with  the  steamship  lines  formally  executing  sub¬ 
sidy  contracts  prior  to  May  1,  1951,  is  entitled  to  have  Gen¬ 
eral  Order  31  applied  during  said  recapture  period. 

3.  Permanently  enjoin  defendants,  their  agents  and  em¬ 
ployees,  from  taking  any  action  contrary  to  such  judgment 
and  decree  of  this  Court. 

4.  Grant  to  plaintiff  such  other  and  further  relief  as  may 
be  meet  and  proper. 
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Exhibit  A 

TITLE  46— SHIPPING 

Chapter  11 — United  States  Maritime  Commission 

Subchapter  C — Regulations  Affecting  Subsidized  Vessels 

and  Operators 

General  Order  71 

Part  291 — Definition  of  Capital  Necessarily  Employed 

in  the  Business 

[11]  §  291.5  Definition  of  capital  necessarily  employed  in  the 
business.  Pursuant  to  section  607  (d)  of  the  Merchant 
Marine  Act,  1936,  as  amended  (46  U.S.C.  1177  (d) ),  “capital 
necessarily  employed  in  the  business”  is  defined  to  be  that 
part  of  the  net  worth  of  a  contractor  as  of  the  beginning 
of  the  accounting  period,  as  defined  in  paragraph  (f)  (2) 
of  this  section  (subject,  however,  to  such  interim  adjust¬ 
ments  as  may  be  provided  in  this  section),  properly  al¬ 
located  to  and  required  in  the  business  of  operating  sub¬ 
sidized  vessels  and  services  incident  thereto,  covered  by  an 
effective  operating-differential  subsidy  contract  which  is 
represented  by  and  limited  to  the  aggregate  of  the  amounts 
determined  in  accordance  with  the  succeeding  paragraphs 
of  this  section. 

(a)  Skip  equities.  The  sum  of  the  allowable  financial 
equities  of  the  contractor  shall  be  determined,  on  a  ship  by 
ship  basis  (except  for  the  purposes  of  subdivisions  (i), 
(ii),  and  (iii)  of  subparagraph  (4)  of  this  paragraph),  as 
set  forth  in  subparagraphs  (1)  through  (7)  of  this  para¬ 
graph,  with  respect  to  vessels  owned  by  the  contractor  and 
covered  by  an  effective  operating-differential  subsidy  con¬ 
tract  as  of  the  beginning  of  the  accounting  period  (except 
as  otherwise  specifically  provided  in  this  paragraph),  to 
the  extent  of  the  use  in  relation  to  time  that  such  vessels 
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are  employed  under  such  operating-differential  subsidy 
contract  during  the  accounting  period,  including  the  time 
the  vessels  are  in  idle  status  incident  to  normal  operations 
of  the  vessels  or  resulting  from  unavoidable  causes;  sub¬ 
ject,  however,  in  particular  cases  to  the  provisions  of  sec¬ 
tion  606  (2)  of  the  Merchant  Marine  Act,  1936,  as  amended 
(46  U.  S.  C.  1176  (2)). 

(1)  Acquisition  cost.  The  cost  of  the  vessel  to  the  con¬ 
tractor  shall  be  ascertained  as  set  forth  in  the  following 
subdivisions  (i)  and  (ii)  of  this  subparagraph. 

(1)  If  the  vessel  was  acquired  for  cash  paid  in  full,  or 
for  cash  in  part  and  deferred  payments  for  the  balance,  the 
acquisition  cost  of  the  vessel  shall  be  determined  to  be  the 
amount  of  the  cash  paid  in  full  or  the  cash  paid  in  part, 
plus  the  principal  amount  of  the  deferred  payments,  except 
as  provided  in  subdivision  (ii)  of  this  subparagraph. 

(ii)  If  the  vessel  was  acquired  from  a  related  company 
or  for  a  consideration  other  than  cash,  the  cost  of  the  ves¬ 
sel  shall  be  determined  as  provided  in  Part  284  (General 
Order  24,  2d  Revision,  14  F.  R.  7589)  of  this  chapter. 

(2)  Improvements.  To  the  cost  of  the  vessel,  as  deter¬ 
mined  in  subparagraph  (1)  of  this  paragraph,  shall  be 
added  such  of  the  contractor’s  capital  expenditures  for  im¬ 
provements  added  to  the  vessel  as  are  determined  by  the 
Maritime  Commission  to  be  properly  capitalizable  in  con¬ 
formity  with  the  provisions  of  Part  284  (General  Order  24, 
2d  Revision,  14  F.  R.  7589),  of  this  chapter  and  not  reflected 
in  the  initial  acquisition  cost  or  in  any  adjustment  of  the 
purchase  price  of  the  vessel  under  section  9  of  the  Merchant 
Ship  Sales  Act  of  1946  (U.  S.  C.  title  50  App.  1742).  Im¬ 
provements  so  found  to  be  properly  capitalizable  shall  be 
added  to  the  acquisition  cost  of  the  vessel  determined  pur¬ 
suant  to  subparagraph  (1)  of  this  paragraph,  as  of  the  be¬ 
ginning  of  the  accounting  period  next  succeeding  the  end 


of  tlie  month  during  which  such  improvements  are  com¬ 
pleted. 

[12]  (3)  Depreciation.  From  the  amount  determined  pur¬ 
suant  to  subparagraphs  (1)  and  (2),  of  this  paragraph, 
there  shall  be  deducted  depreciation  accrued  for  the  period 
beginning  with  the  date  of  acquisition  of  the  vessel  by  the 
contractor  and  terminating  with  the  beginning  of  the  ac¬ 
counting  period,  computed  on  the  basis  of  a  20-vear  useful 
life  from  the  date  of  the  delivery  of  the  vessel  by  the  ship¬ 
yard,  or  that  portion  of  a  20-year  useful  life  which  remains 
unexpired  as  of  the  date  of  acquisition  by  the  contractor. 
With  respect  to  capital  expenditures  not  reflected  in  the 
original  acquisition  cost  of  the  vessel,  or  in  any  adjust¬ 
ment  under  section  9  of  the  Merchant  Ship  Sales  Act  of 
1946  (U.S.C.  title  50  App.  1742),  depreciation  shall  be  com¬ 
puted  on  the  basis  of  that  portion  of  a  20-year  useful  life 
of  the  vessel  which  remains  unexpired  at  the  end  of  the 
month  during  which  the  capitalizable  items  are  completed. 
Such  depreciation  shall  not  be  deducted  in  determining 
‘‘capital  necessarily  employed  in  the  business”  for  the  ac¬ 
counting  period  in  which  falls  the  date  of  completion,  but 
depreciation  from  the  end  of  such  month  of  completion  to 
the  beginning  of  the  next  accounting  period  shall  be  taken 
into  account  for  the  purposes  of  such  succeeding  accounting 
period  and  all  subsequent  accounting  periods  thereafter. 

(4)  Funded  depreciation.  To  the  amount  determined 
pursuant  to  subparagraphs  (1),  (2),  and  (3)  of  this  para¬ 
graph  there  shall  be  added  funded  depreciation  in  an 
amount  up  to,  but  not  to  exceed,  depreciation  charges 
(within  the  limits  of  accrued  depreciation  computed  pur¬ 
suant  to  subparagraph  (3)  of  this  paragraph)  which  at 
the  beginning  of  the  accounting  period  have  been  deposited 
(together  with  the  amounts  accrued  for  deposit)  as  of  such 
date,  in  the  Capital  Reserve  Fund  of  the  contractor  pur¬ 
suant  to  law  or  contract  (referred  to  in  this  section  as 
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“Limited  funded  depreciation”),  to  the  extent  the  same 
has  not  been  reduced  by  withdrawals  therefrom.  With¬ 
drawals  for  the  purpose  of  the  subparagraph  (4)  of  this 
paragraph  include  those  defined  in  the  following  sub¬ 
divisions  (i)  through  (iii)  of  this  subparagraph: 

(i)  Withdrawals  from  the  Capital  Reserve  Fund  for 
the  purpose  of  making  payments  of  the  maturities  of 
mortgage  indebtedness  on  subsidized  vessels  shall  be 
deemed  to  have  been  made  out  of  the  “limited  funded  de¬ 
preciation”  to  the  extent  of  the  aggregate  of  the  “limited 
funded  depreciation;” 

(ii)  Withdrawals  from  Capital  Reserve  Fund  for  the 
prepayment  of  mortgage  notes  or  for  other  purposes  shall 
be  deemed  to  have  been  made  from  sources  of  deposit  other 
than  the  “limited  funded  depreciation”  provided  and  to 
the  extent  that  the  aggregate  “limited  funded  depreciation” 
is  not  encroached  upon,  and  out  of  the  “limited  funded  de¬ 
preciation”,  if  and  when  and  to  the  extent  that  the  avail¬ 
able  funds  in  the  Capital  Reserve  Fund,  including  accrued 
deposit  requirements,  are  reduced  below  an  amount  equal 
to  the  then  balance  of  the  aggregate  accrued  depreciation 
charges  (within  the  limits  of  accrued  depreciation  com¬ 
puted  pursuant  to  subparagraph  (3)  of  this  paragraph): 
and 

(iii)  If  the  “limited  funded  depreciation”  in  the  aggre¬ 
gate  shall  have  been  depleted  in  whole  or  in  part  by  reason 
of  withdrawals  therefrom,  in  accordance  with  the  pre¬ 
ceding  subdivisions  (i)  and  (ii)  of  this  subparagraph,  and 
the  contractor,  with  the  approval  of  the  Maritime  Com¬ 
mission,  makes  or  has  made  deposits  in  the  contractor’s 
Capital  Reserve  Fund  not  required  by  statute,  or  transfers 
from  its  Special  Reserve  Fund  to  its  Capital  Reserve  Fund 
amounts  theretofore  deposited  in  the  Special  Reserve  Fund 
but  not  required  by  statute,  such  voluntary  deposits  and 
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transfers  authorized  by  the  Maritime  Commission  may  be 
deemed  to  have  replenished  the  “limited  funded  depre¬ 
ciation”  in  the  aggregate  up  to  but  not  to  exceed  in  amount 
the  extent  of  such  prior  withdrawals:  Provided ,  That,  for 
the  purpose  of  this  subdivision,  amounts  transferred  from 
Special  Reserve  Fund  to  the  capital  reserve  fund,  shall  be 
deemed  to  have  been  transferred  out  of  the  amounts 
voluntarily  deposited  in  the  Special  Reserve  Fund  to  the 
extent  of  the  amounts  so  deposited  and  not  previously 
transferred  or  withdrawn. 

[13]  (5)  Mortgage  indebtedness.  From  the  amount  ascer¬ 
tained  pursuant  to  subparagraphs  (1)  through  (4)  of  this 
paragraph,  there  shall  be  deducted  the  balance  of  principal 
mortgage  indebtedness,  if  any,  remaining  unpaid  with 
respect  to  the  vessel. 

(6)  Vessels  subject  to  section  0  of  the  Merchant  Ship 
Sales  Act  of  1946.  If  the  acquisition  cost  of  a  vessel  is 
adjusted  pursuant  to  the  provisions  of  section  0  of  the 
Merchant  Ship  Sales  Act  of  1946  (U.S.C.  title  50  App. 
1742,)  the  contractor’s  equity  in  such  vessel  shall  be  de¬ 
termined  on  the  basis  of  the  original  acquisition  cost  for 
the  period  prior  to  the  date  of  the  adjustment  agreement ; 
for  the  period  thereafter,  the  contractor’s  equity  in  such 
vessel  shall  be  determined  on  the  basis  of  the  statutory 
sales  price  computed  by  the  Maritime  Commission  in  ac¬ 
cordance  with  section  3(d)  of  the  said  act  (U.S.C.  title  50 
App.  1736  (d).  If  the  contractor,  in  connection  with  an  ad¬ 
justment  under  section  9  of  the  Merchant  Ships  Sales  Act 
of  1946  (U.S.C.  title  50  App.  1742),  shall  have  received 
cash  and  have  deposited  such  cash  in  its  Capital  Reserve 
Fund,  it  shall  be  deemed  to  be  a  voluntary  deposit  for  the 
purpose  of  replenishing  any  deficiency  in  “limited  funded 
depreciation”  effective  as  of  the  date  of  the  adjustment 
agreement. 


17 


|  * 
r 

* 


4 

► 

► 

> 

*■ 

d 

A 

A 

A. 

4 

$■ 

+ 


4 

A 

* 

4 

4 

A 

4 


4 

► 

A 

* 

» 

»* 

i- 


(7)  Fessc/.s  covered  during  the  accounting  period.  AVitli 
respect  to  a  vessel  owned  by  the  contractor  which  is  cov¬ 
ered  by  an  effective  operating-differential  subsidy  contract 
during  the  accounting  period,  the  allowable  financial 
equities  of  the  contractor  in  such  a  vessel  shall  be  included 
in  determining  capital  necessarily  employed  for  the  pro¬ 
rata  portion  of  the  accounting  period  that  such  a  vessel  is 
subject  to  the  contractor’s  operating-differential  subsidy 
contract;  the  measure  of  such  equities  shall  be  determined 
in  accordance  with  subparagraphs  (1)  through  (6)  of  this 
paragraph;  Provided ,  That  the  measure  of  the  equities 
shall  be  taken  as  of  the  date  the  vessel  is  placed  under  the 
operating-differential  subsidy  contract:  And  provided 
further ,  That  in  no  case  shall  there  be  a  duplication  of  al¬ 
lowances  of  sums  under  this  section. 

(b)  Working  capital.  The  amount  required  to  pay  the 
expenses  of  operating  and  maintaining  the  subsidized 
vessels,  covered  by  an  effective  operating-differential  sub¬ 
sidy  contract,  in  the  most  efficient  and  economical  manner, 
to  the  extent  of  the  use  in  relation  to  time  that  such  vessels 
are  employed  under  such  operating-differential  subsidy 
contract  during  the  accounting  period,  including  the  time 
the  vessels  are  in  idle  status  incident  to  normal  operations 
of  the  vessels  or  resulting  from  unavoidable  causes,  sub¬ 
ject,  however,  in  particular  cases  to  the  provisions  of  sec¬ 
tion  606(2)  of  the  Merchant  Marine  Act,  1936,  as  amended 
(46  r.S.O.  1176  (2)),  shall  be  ascertained  as  set  forth  in 
the  following  subparagraphs  (1)  through  (3)  of  this  para¬ 
graph. 

(1)  Average  voyage  expenses.  Subject  to  the  provi¬ 
sions  of  subparagraph  (2)  of  this  paragraph,  working 
capital  shall  be  determined  on  the  basis  of  the  actual  ex¬ 
penses  of  operating  and  maintaining  the  subsidized  vessels 
for  a  period  represented  by  the  average  length  of  time  of  all 


round  voyage  calculated  separately  for  each  subsidized 
service.  This  determination  shall  be  made  in  the  following 
manner:  First  by  dividing  the  sum  of  such  expenses  for 
the  accounting  period  involved,  applicable  to  the  subsidized 
vessels  in  each  such  service  by  the  aggregate  number  of 
davs  consumed  in  all  vovages  of  such  vessels  in  each  such 
service  terminating  during  such  period;  second  by  mul¬ 
tiplying  the  quotient  thus  obtained  by  the  number  of  days 
in  the  average  vovage  in  each  such  service;  and  third  bv 
multiplying  the  resulting  products  by  the  quotient  of  the 
total  number  of  davs  consumed  in  vovages  of  subsidized 
vessels  in  each  such  service  terminating  during  the  ac¬ 
counting  period  divided  by  the  number  of  calendar  days 
within  the  accounting  period.  The  expense  of  operating 
and  maintaining  the  subsidized  vessels  shall  include  over- 
head  allowed  by  the  Maritime  Commission,  and  wages,  sub¬ 
sistence,  stores,  supplies,  equipment,  fuel,  maintenance,  re¬ 
pairs,  insurance,  other  vessel  expense  (but  excluding  hire 
paid  on  chartered  vessels),  port  expense,  cargo  expense, 
brokerage  expense,  and  other  voyage  expense.  For  the 
purposes  of  this  section,  if,  in  any  instance,  the  average 
subsidized  voyage  in  any  subsidized  service  is  of  less  than 
ninety  (90)  days’  duration,  the  expense  of  Hull  and  Ma¬ 
chinery  and  P&I  Insurance  shall  be  determined  to  be  that 
for  a  period  of  ninety  (90)  days:  Provided ,  That  such  al¬ 
lowance  for  insurance  expense  shall  not,  in  the  aggregate, 
exceed  the  total  actual  insurance  expense  for  the  account¬ 
ing  period. 

[14]  (2)  Limitation  of  working  capital.  In  no  event  shall  the 
amount  allowed  under  subparagraph  (1)  of  this  paragraph 
exceed  the  sum  of  the  items  listed  in  subdivision  (i)  of  this 
subparagraph  minus  the  sum  of  the  items  listed  in  sub¬ 
division  (ii)  of  this  subparagraph  as  of  the  beginning  of 
the  accounting  period  adjusted  as  provided  in  subdivision 
(iii)  of  this  subparagraph. 
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(i)  The  total  of  the  following  items  shall  be  ascertained; 

(a)  Total  current  working  assets  (less  non-shipping 
inventories) ; 

(b)  Unterminated  voyage  expense; 

(c)  Deferred  charges  and  prepaid  expenses; 

(d)  Amounts  deposited  to  guarantee  performance  of 
statutory  or  contractual  obligations  relating  to  the  opera¬ 
tion  of  the  subsidized  vessels  and  services  incident  thereto; 

(e)  Pending  claims  of  a  nature  customarily  covered  by 
insurance  with  respect  to  which,  pursuant  to  this  section 
291.5  working  capital  allocated  to  the  operation  of  the  sub¬ 
sidized  vessels  and  services  incident  thereto  is  reduced  by 
reason  of  the  items  constituting  the  basis  of  such  claims 
having  been  paid  or  having  been  taken  into  account  through 
the  setting  up  of  a  corresponding  liability  in  accordance 
with  sound  accounting  practice. 

<ii)  The  total  of  the  following  items  shall  be  ascertained 
and  subtracted  from  the  total  of  the  items  in  subdivision 
f'D  of  this  subparagraph: 

(a)  Total  current  working  liabilities  (less  mortgage 
^otes  payable  from  the  Capital  Reserve  Fund) ; 

•  b)  Borrowed  capital  in  any  form; 

/  i)  Unterminated  voyage  revenue; 

'a)  Advance  ticket  sales  and  deposits; 

<e)  Deferred  credit; 

(7)  Sundry  operating  reserves  (to  the  extent  created 
by  charges  to  income). 

(iii)  From  the  amount  determined  under  subdivision  (i) 
and  (ii)  of  this  subparagraph  there  shall  be  deducted  the 
results  determined  pursuant  to  subdivisions  (a),  (b),  and 
(c),  as  follows: 

(a)  All  accrued  mandatory  deposits  and  all  accrued 
voluntary  deposits  which  the  Maritime  Commission  has 


authorized  the  contractor  to  make  in  the  Capital  Reserve 
Fund  and  Special  Reserve  Fund. 

(b)  The  amount  of  working  capital,  if  any,  which  the 
Maritime  Commission  in  its  discretion  determines  to  be 
fair  and  reasonable  and  employed  in  the  business  of  operat¬ 
ing  unsubsidized  vessels  whose  earninigs  are  not  subject 
to  the  reserve  and  recapture  provisions  of  the  operating 
subsidy  contract  computed  as  far  as  may  be  practicable  on 
the  same  basis  as  is  prescribed  in  this  section  with  respect 
to  working  capital  employed  in  the  operation  of  subsidized 
vessels  and  services  incident  thereto; 

(c)  The  amount  of  working  capital,  if  any,  which  the 
Maritime  Commission  in  its  discretion  determines  to  be 
fair  and  reasonable  and  employed  in  any  business  activity 
other  than  the  operation  of  vessels. 

[15]  (c)  Miscellaneous  items.  There  shall  be  included  as 
“capital  necessarily  employed  in  the  business”  the  amounts 
determined,  as  of  the  beginning  of  the  accounting  period, 
pursuant  to  subparagraphs  (1)  through  (9)  of  this  para¬ 
graph  : 

(1)  Spare  parts.  The  acquisition  cost  (or  other  applic¬ 
able  acquisition  base)  of  shoreside  reserve  spare  parts  and 
spare  equipment  (if  the  value  thereof  is  not  included  among 
current  working  assets)  held  for  the  use  of  the  subsidized 

vessels  mav  be  included  as  determined  bv  the  Maritime 
*  * 

Commission,  subject  to  subparagraph  (3)  of  this  para¬ 
graph. 

(2)  Office  furniture  and  fixtures.  The  depreciated  cost 
of  office  furniture  and  fixtures  properly  allocated  to  the 
operation  and  maintenance  of  the  subsidized  vessels  may 
be  included  as  determined  by  the  Maritime  Commission, 
subject  to  subparagraph  (3)  of  this  subparagraph. 

(3)  Limitation.  In  no  event  shall  the  total  of  the  sums 
allowed  under  subparagraph  (1)  and  (2)  of  this  subpara- 
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graph  exceed  two  and  one-half  per  cent  ( 2Yz% )  of  the 
aggregate  acquisition  cost  (or  other  applicable  acquisition 
base)  of  the  subsidized  vessels. 

(4)  Other  floating  equipment .  The  portion  of  the  equity 
in  other  floating  equipment  (the  fair  and  reasonable  cost 
as  determined  by  the  Maritime  Commission,  less  deprecia¬ 
tion,  and  less  indebtedness,  if  any)  may  be  included  only  if 
and  to  the  extent  that  the  Maritime  Commission  determines 
that  such  other  floating  equipment  is  essential  to  the 
efficient  and  economical  operation  and  maintenance  of  the 
subsidized  vessels. 

(5)  Other  physical  assets..  The  portion  of  the  equity  in 
a  physical  asset  (the  fair  and  reasonable  cost  as  determined 
by  the  Maritime  Commission,  less  depreciation,  and  less 
indebtedness,  if  any),  other  than  such  assets  as  are  specified 
in  this  section  or  included  among  current  working  assets, 
may  be  included  if  the  Maritime  Commission  shall  find  and 
determine  that  such  physical  asset  is  essential  to  the 
efficient  and  economical  operation  of  the  subsidized  vessels 
and  is  of  a  kind  not  otherwise  economically  available  to 
the  contractor,  and  then,  only  to  the  extent  of  the  ratio 
that  the  depreciated  cost  of  the  portion  of  the  asset  actually 
required  and  used  by  the  contractor  in  the  operation  of  the 
subsidized  vessels  bears  to  the  full  depreciated  cost  of  the 
asset,  and  the  ratio  that  the  time  the  asset  is  required  and 
used  by  the  contractor  in  connection  with  the  operation  of 
the  subsidized  vessels  during  the  accounting  period  bears 
to  the  full  accounting  period. 

(6)  Assets  of  a  wholly  owned  subsidiary.  The  assets  of 
a  wholly  owned  subsidiary  may  be  included,  in  whole  or  in 
part,  only  if  and  to  the  extent  the  Maritime  Commission 
determines  that  such  assets  are  essential  to  and  are  used  in 
the  operation  of  the  subsidized  vessels. 

(7)  Certain  deposits  in  the  Special  Reserve  Fund. 
Amounts  required  to  be  retained  in  the  special  Reserve 
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Fund  of  the  contractor,  pursuant  to  clause  3  of  section  607 
(c)  of  the  Merchant  Marine  Act,  1936,  as  amended  (46 

U. S.C.  1177  (c)(3)),  less  deferred  recapture  liability,  if 
any,  shall  be  included  to  the  extent  remaining  on  deposit 
from  and  after  the  end  of  the  recapture  period  last  pre¬ 
ceding,  or  current  on  the  day  preceding,  the  effective  date 
of  this  section,  and  at  the  end  of  each  subsequent  recapture 
period  computed,  however,  on  the  basis  of  5%  of  capital 
necessarily  employed  as  determined  under  all  the  other 
provisions  of  this  section.  Such  Special  Reserve  deposits 
shall  only  be  allowed  if  and  to  the  extent  the  same  continue 
under  deposit,  but  if  the  amount  of  such  deposit  becomes 
depleted  in  whole  or  in  part  by  reason  of  withdrawals  au¬ 
thorized  by  said  Act  and  if  the  contractor  makes,  with  the 
approval  of  the  Maritime  Commission,  deposits  in  its  Spe¬ 
cial  Reserve  Fund  not  required  by  Statute,  such  voluntary 
deposits  shall  be  deemed  to  have  replenished  the  amounts 
required  to  be  retained,  up  to  but  not  to  exceed  in  the 
amount  the  extent  of  such  withdrawals. 

(8)  Certain  deposits  in  the  Capital  Reserve  Fund.  If 
the  contractor  shall  have  entered  into  a  contract  for  the 
purchase  or  the  improvement  (including  betterment)  of  a 
vessel  required  to  be  operated  in  the  subsidized  routes, 
lines,  or  services,  under  the  provisions  of  the  contractor’s 
operating-differential  subsidy  contract,  or  shall  have  been 
directed  by  Maritime  Commission  action  to  make  or  reserve 
deposits  in  its  Capital  Reserve  Fund,  in  excess  of  funded 
depreciation  as  determined  pursuant  to  paragraph  (a)  (4) 
of  this  section,  for  the  purpose  of  entering  into  a  construc¬ 
tion  program  as  provided  for  in  title  V  of  the  Merchant 
Marine  Act,  1936,  as  amended  (46  F.S.C.,  Ch.  27,  Subch. 

V,  the  amounts  required  to  make  or  complete  the  down 
payment  on  the  purchase  price  of  the  vessel  or  vessels  or 
the  improvements,  or  the  required  deposits  (but  not  in 
excess  of  25^  of  the  purchase  price  of  the  vessel  or  vessels 


a 

4 


*» 

< 

* 

■« 


a 

4 

4 

4 


e-  * 


4. 

4 

* 


A 

k 


4 

A 

4 


A 

4 

4 


4 

4 


4 


23 


unless  otherwise  determined  by  the  Maritime  Commission 
or  100%  of  the  cost  of  the  improvements,  or  100%  of  the 
required  deposits)  shall  be  included  as  and  from  the  effec¬ 
tive  date  of  the  contract  for  the  purchase  or  improvement 
of  the  vessel  or  vessels,  or  of  the  required  deposit  to  the 
extent  of  amounts  then  on  deposit  in  the  Capital  Reserve 
Fund  other  than  those  representing  “limited  funded  de¬ 
preciation”:  Provided,  however.  That  the  Maritime  Com¬ 
mission  reserves  the  right  to  require,  as  a  condition  to  the 
granting  of  such  allowance,  that  the  contractor,  concur¬ 
rently  with  the  execution  of  the  purchase  or  improvements 
contract  or  within  ninety  days  from  the  publication  date  of 
this  section,  whichever  date  shall  last  occur,  shall  establish 
a  construction  fund  under  an  agreement  satisfactorv  to  the 
Commission,  or  make  the  required  deposits. 

(9)  Capital  investments;  propress  payments.  To  the 
extent  not  otherwise  provided  for  in  subparagraph  (8)  of 
this  paragraph,  the  amounts  of  progress  payments  made 
by  the  contractor  with  respect  to  vessels  being  constructed 
for  operation  in  the  subsidized  routes,  lines,  or  services, 
under  the  provisions  of  the  contractor’s  operating-differen¬ 
tial  subsidy  contract  may  be  included  to  the  extent  deter¬ 
mined  by  the  Maritime  Commission  to  constitute  capital 
investments. 

(d)  Capital  employed  in  the  operation  of  certain  un¬ 
subsidized  vessels.  The  amount  determined  by  the  Mari¬ 
time  Commission  as  capital  necessarily  employed  in  the 
operation  of  unsubsidized  vessels,  with  respect  to  which 
vessels  the  Maritime  Commission  specifically  imposes  the 
requirement  that  the  financial  results  of  the  operations  of 
such  unsubsidized  vessels  shall  be  taken  into  account  under 
the  reserve  and  recapture  provisions  of  the  contractor’s 
operating-differential  subsidy  contract,  may  be  included  in 
determining  “capital  necessarily  employed  in  the  busi¬ 
ness”  and  such  vessels  shall  be  considered  “subsidized 
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vessels"'  for  the  purposes  of  paragraph  (b)  (1)  of  this  sec¬ 
tion. 

(e)  Interim  additions  and  deductions.  In  addition  to  the 
adjustments  otherwise  provided  in  this  section,  interim 
adjustments  shall  be  made  in  accordance  with  subpara¬ 
graphs  (1)  through  (3)  of  tins  paragraph. 

(1)  Additions  to  and  withdrawals  of  capital.  Additions 
to  capital,  such  as  cash  realized  from  the  sale  of  stock, 
paid  in  surplus,  etc.,  and  withdrawals  of  capital,  if  and 
to  the  extent  that  such  additions  and  withdrawals  involve 
assets  taken  into  account  in  the  determination  of  “capital 
necessarily  employed  in  the  business’’  pursuant  to  the  other 
provisions  of  this  section,  shall  be  included  or  deducted 
(as  the  case  may  be  in  the  computation  of  “capital  neces¬ 
sarily  employed  in  the  business",  pro  rata  on  the  basis 
of  the  proportion  of  such  additions  or  withdrawals  rep¬ 
resented  bv  the  relation  that  the  number  of  davs  from  the 
date  thereof  to  the  end  of  the  accounting  period  bears  to 
the  total  number  of  days  within  such  period,  this  proportion 
to  be  allocated  to  or  between  “capital  necessarily  employed 
in  the  business”  in  subsidized  and  in  unsubsidized  opera¬ 
tions  in  the  manner  prescribed  in  this  section. 

(2)  Capital  pains  and  capital  losses.  Capital  gains  and 
capital  losses  (except  as  otherwise  provided  in  this  section 
with  respect  to  the  acquisition,  loss,  sale,  or  other  disposi¬ 
tion  of  vessels)  and  earnings  (or  losses)  for  any  accounting 
period  with  respect  to  which  this  section  is  effective  shall 
bo  included  in  the  computation  of  “capital  necessarily  em¬ 
ployed  in  the  business”  only  from  the  end  of  the  account¬ 
ing  period  in  which  realized  (or  sustained).  Dividends 
paid  out  of  earnings  that  have  not  been  included  in  “capital 
necessarily  employed  in  the  business”  shall  not  be  deducted 
from  “capital  necessarily  employed  in  the  business”. 

[16]  (3)  Increases  in  indebtedness.  If  during  the  accounting 
period,  the  contractor  increases  his  indebtedness  and  the 
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consideration  received  therefor  is  not  reflected  as  an  ele¬ 
ment  of  capital  necessarily  employed  otherwise  allowable 
under  this  section,  there  shall  be  an  interim  adjustment  on 
account  of  the  net  decrease  in  capital  necessarily  employed 
resulting  from  such  increase  in  indebtedness  to  be  applied 
against  ship  equities  if  the  indebtedness  is  secured  by  a 
mortgage  on  the  subsidized  vessels,  or  against  working 
capital  limitations  if  otherwise  secured  or  not  secured.  In¬ 
debtedness,  for  the  purposes  of  this  section,  means  any  in¬ 
debtedness  secured  by  any  fixed  asset  of  the  contractor  or 
any  unsecured  indebtedness  other  than  routine  trade  in¬ 
debtedness  incurred  in  the  ordinary  conduct  of  business. 

(f)  Description  of  terms.  (1)  All  terms  used  in  this 
section,  where  applicable,  shall  have  the  meaning  described 
in  the  instruction  embodied  in  the  form  of  “General  Finan¬ 
cial  Statement”  prescribed  by  the  Maritime  Commission.1 

(2)  The  term  “accounting  period”,  as  used  in  this  sec¬ 
tion,  shall  have  the  meaning  of  “accounting  year”,  or  ap¬ 
plicable  portion  thereof,  with  respect  to  which  a  determina¬ 
tion  of  “capital  necessarily  employed  in  the  business”  is 
required  to  be  made  pursuant  to  sections  603  (c),  607  (a), 
607  (b),  and  607  (e),  of  the  Merchant  Marine  Act,  1936,  as 
amended  (46  U.  S.  C.  1173  (c),  1177  (a),  1177  (b),  and  1177 
(e)),  as  said  sections  are  construed  by  the  Maritime  Com¬ 
mission. 

(3)  The  term  “recapture  period”,  as  used  in  this  sec¬ 
tion,  shall  have  the  meaning  of  “any  ten  year  period”,  or 
applicable  portion  thereof,  with  respect  to  which  recapture 
of  excessive  profits  is  required  pursuant  to  section  606  (5) 


1  Copies  of  the  “General  Financial  Statement”  may, 
upon  request,  be  obtained  by  persons  having  a  proper  in¬ 
terest,  upon  application  at  the  Office  of  the  Secretary, 
United  States  Maritime  Commission,  "Washington  25,  D.  C. 
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of  the  Merchant  Marine  Act,  1936,  as  amended  (46  U.S.C. 
1176  (5)),  as  said  section  is  construed  by  the  Maritime 
Commission. 

(g)  Effective  (late.  The  effective  date  of  this  section 
shall  be  the  day  next  following:  the  termination  of  the  re¬ 
capture  period  which  was  current  on  December  31,  1946, 
with  respect  to  an  operating:  differential  subsidy  contract 
then  effective.  With  respect  to  an  operating:  differential 
subsidy  contract  made  after  December  31,  1946,  the  effec¬ 
tive  date  of  this  section  shall  be  the  date  specified  in  the 
contract  as  the  effective  date  thereof. 

(Sec.  607  (d),  49  Stat.  2005,  as  amended;  49  V.  S.  C.  117  (d)) 

By  order  of  the  United  States  Maritime  Commission. 

(seal) 

A.  J.  Williams, 

Secretary. 

December  21,  1949. 

Exhibit  B 

TITLE  46— SHIPPING 

[171  Chapter  II — Federal  Maritime  Board,  Maritime 
Administration.  Department  of  Commerce 

Subchapter  C — Regulations  Affecting  Subsidized  Vessels 

and  Operators 

General  Order  71,  Amdt.  1 

Part  291 — Definition  of  Capital  Necessarily  Employed 

in  the  Business 

Certain  Deposits  in  the  Capital  Reserve  Fund;  Effective 

Date 

General  Order  71  (§  291.5  Definition  of  capital  necessarily 
employed  in  the  business ),  published  in  the  Federal  Regis- 
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ter,  issue  of  December  31,  1949  (14  F.  R.  7936,  46  CFR 
291.5),  be  and  the  same  hereby  is  amended  as  follows: 

1.  By  striking  the  period  at  the  end  of  subparagraph  (S), 
Certain  deposits  in  the  Capital  Reserve  Fund  of  paragraph 
(c)  Miscellaneous  items  and  adding  the  following: 

“ And  provided  further,  That  for  the  period  between  De¬ 
cember  31,  1946,  and  the  termination  of  the  recapture  pe¬ 
riod  which  was  current  on  December  31,  1946,  only,  there 
shall  be  included  in  ‘capital  necessarily  employed  in  the 
business’ amounts  (excluding  mortgage  payments)  actually 
disbursed  from  the  Capital  Reserve  Fund,  or  from  other 
funds  to  the  extent  that  the  Administrator  determines  that 
such  disbursements  from  other  funds  would  have  been  pay¬ 
able  or  reimbursable  from  the  Capital  Reserve  Fund  upon 
proper  application,  between  January  1,  1947,  and  Decem¬ 
ber  31,  1949,  for  the  purchase  or  reconstruction  (including 
capitalizable  expenditures  for  reconditioning,  betterment, 
and  improvement)  of  a  vessel  or  vessels  required  to  be 
operated  in  the  subsidized  services,  routes,  or  lines  under 
the  provisions  of  the  respective  operating-differential  sub¬ 
sidy  agreements  and  all  addenda  thereto,  to  the  extent  that 
such  amounts  are  not  otherwise  so  includable  under  the 
provisions  of  this  section  :  And  provided  further ,  That  in  no 
event  shall  there  be  so  included  any  funds,  prior  to  the 
date  of  the  availability  thereof  for  such  use. 

2.  By  striking  paragraph  (g)  Effective  date  in  its  entirety 
and  substituting  therefor  the  following: 

(g)  Effective  Bate.  The  effective  date  of  this  section, 
as  amended,  shall  be  as  follows: 

(1)  The  day  next  following  the  termination  of  the  re¬ 
capture  period  which  was  current  on  December  31,  1946, 
with  respect  to  an  operating-differential  subsidy  resump¬ 
tion  addendum  executed  prior  to  May  1,  1951 ; 
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(2)  January  1,  1947,  with  respect  to  an  operating-differ¬ 
ential  subsidy  resumption  addendum  executed  after  April 
30,  1951 ;  and 

(3)  The  effective  date  of  the  contract,  with  respect  to  an 
operating-differential  subsidy  contract  executed  after  De¬ 
cember  31,  1946  (Sec.  607,  49  Stat.  2005,  as  amended;  46 
r.  S.  C.  1177). 

Dated:  September  17,  1952. 

(seal)  E.  L.  Cochrane, 

M  a  r  i  t  i  m  e  A  d  m  inist  rat  or. 


Exhibit  C 
I 

FEDERAL  MARITIME  BOARD  AND  MARITIME 
[18]  ADMINISTRATOR 

Reconsideration  of  the  Effective  Date  and  Other  Provi¬ 
sions  of  General  Order  No.  71  Defining  the  Term  “Capital 
Necessarily  Employed’’ 

Submitted  July  11,  1951  Decided  September  17,  1952 

Walter  E.  Maloney ,  40  Wall  Street,  New  York  5,  X.  Y., 
for  American  Merchant  Marine  Institute;  Carlton  C.  Lewis. 
Donald  D.  Geary,  and  Robert  E.  Cline.  Jr.,  for  Farrell  Lines, 
Inc.;  Colonel  Kenneth  Gardner  for  American  Export  Lines, 
Inc*.;  Radner,  Zito,  Kominers  &  Fort  for  New  York  and 
Cuba  Mail  Steamship  Co. 

Francis  T.  Greene.  General  Counsel,  Maritime  Adminis¬ 
tration,  and  Chairman  of  Special  Staff  Committee,  for  the 
Board  and  Administrator. 
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Report  of  the  Board  and  Maritime  Administrator 


1.  Introduction 

This  is  a  report  upon  the  reconsideration  of  the  defini¬ 
tion  of  “Capital  Necessarily  Employed”  as  promulgated 
by  the  former  United  States  Maritime  Commission  and 
upon  the  date  when  such  definition  should  and  legally  can 
become  effective  with  respect  to  operators  holding  operat¬ 
ing-differential  subsidy  contracts  under  the  Merchant  Ma¬ 
rine  Act,  1936,  as  amended  (hereinafter  called  “the  Act”. 
A  staff  committee  submitted  its  recommendations,  as  here¬ 
inafter  set  forth,  and  thereafter  oral  argument  was  heard 
on  July  11,  1951.  With  these  recommendations  we  gen¬ 
erally  agree. 

The  essence  of  the  problem  is  whether,  as  a  matter  of 
law  and  policy,  we  should  now  amend  the  definition  of 
“Capital  Necessarily  Employed”  in  General  Order  71  and 
take  comparable  steps  with  respect  to  the  “Extended 
Operating-Differential  Subsidy  Agreements”  heretofore  ex- 
cuted  and/or  amend  the  effective  date  thereof  so  as  to  make 
the  General  Order  71  definition  uniformly  effective  as  to 
all  subsidized  operators  as  of  their  resumption  of  post-war 
subsidized  operations. 

[19]  The  definition  of  “Capital  Necessarily  Employed”  em¬ 
bodied  in  General  Order  71,  promulgated  December  21, 
1949,  is  now  applicable  from  and  after  “the  termination 
of  the  recapture  period  which  was  current  on  December  31, 
1946.”  The  respective  recapture  periods  terminated  for 
the  several  operators  on  various  dates  between  December 
31,  194/,  and  December  31,  19o0.  The  fact  that  the  former 
Commission  did  not  make  this  definition  uniformly  ap¬ 
plicable  to  the  commencement  of  post-war  subsidized  opera¬ 
tions  on  January  1,  1947,  was  criticized  in  the  Comptroller 
General's  Audit  Report  for  the  fiscal  years  1948  and  1949 
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(House  Doc.  Xo.  465,  81st  Cong.,  2d  Sess.,  p.  14)  and  in  the 
Sixth  Intermediate  Report  of  the  House  Committee  on 
Expenditures  in  the  Executive  Departments  (H.  R.  Rep. 
Xo.  2104,  81st  Cong.,  2d  Sess.,  p.  11),  on  the  ground  that 
“*  *  *  the  effective  date  of  the  revised  definition  creates 
inequities  and  unjustifiably  increases  the  financial  burden 
on  the  Government.”  This  review  has  been  made  pursuant 
to  the  House  Committee’s  Recommendation  Xo.  2  to  the 
Maritime  Commission  at  p.  31  of  H.  R.  Rep.  Xo.  2104. 

A.  Relevant  Statutory  Provisions. 

Under  the  recapture  provisions  of  section  606(5)  of  the 
Act,  each  operating-differential  subsidy  contract  must  pro¬ 
vide  that  at  the  end  of  any  ten-year  recapture  period,  the 
operator  shall  pay  back  one-half  of  the  net  profits  on  sub¬ 
sidized  vessels  in  excess  of 

“10  per  centum  per  annum  upon  the  contractor's  cap¬ 
ital  investment  necessarily  employed  in  the  operation 
of  the  subsidized  vessels,  services,  routes,  and  lines.’’ 

Under  section  607(d): 

“The  Commission  shall  adopt  and  prescribe  rules 
and  regulations  for  the  administration  of  the  reserve 
funds  contemplated  by  this  section  and  shall  include 
therein  a  definition  of  the  term  *  *  *  ‘capital  neces¬ 
sarily  employed  in  the  business’  as  such  terms  are  em¬ 
ployed  in  this  section.” 

In  addition  to  determining  the  amount  of  subsidy  re- 
capture,  “capital  necessarily  employed”  affects  the  pay¬ 
ment  of  dividends  under  section  607(a),  mandatory  de¬ 
posits  in  the  Capital  Reserve  Funds  under  section  607(b) 
as  well  as  mandatory  deposits  and  retentions  in  the  Special 
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Reserve  Fund  under  section  607(c).  The  definition  of 
the  term  therefore  controls  not  only  the  amount  of  recap¬ 
ture;  it  has  also  a  profound  effect  upon  the  entire  fabric 
of  the  financial  policies,  actions,  and  condition  of  the  sub¬ 
sidized  lines. 

B.  Summary  of  Action  under  Section  607 ( d)  by  the  former 

Maritime  Commission. 

1.  General  Order  31. 

This  order,  promulgated  June  11,  1940,  prescribed  a  de¬ 
finition  roughly  equivalent  to  net  worth;  that  is,  the  excess 
of  assets  over  liabilities.  It  included  as  capital  the  balances 
in  the  Capital  Reserve  Fund  required  by  section  607(b) 
to  finance  the  purchase  of  new  and  replacement  vessels, 
and  in  the  Special  Reserve  Fund  required  by  section  607(c) 
to  cover  current  and  future  losses  and  to  assure  payment 
of  subsidy  recapture.  This  definition  was  substantially 
the  same  as  the  one  contained  in  the  operating-differential 
subsidy  contracts  entered  into  shortly  after  the  Act  became 
effective.  When  this  definition  was  written  into  the  con¬ 
tracts  in  1937  and  1938,  the  subsidized  lines,  in  general,  had 
no  more  than  capital  barely  adequate  for  the  needs  of  their 
subsidized  operations.  See  table  XVIII-E,  S.  Rep.  No. 
2494,  81st  Cong.,  2d  Sess.,  p.  273;  H.  R.  Rep.  No.  2168,  75th 
Cong.,  3d  Sess.,  p.  8. 

2.  Proposed  Supplement  2  to  General  Order  31. 

As  early  as  1941,  the  situation  arising  out  of  the  large 
earnings  of  the  subsidized  operators  in  1939,  1940,  and 
1941  led  the  then  Director  of  Finance  to  recommend  modi¬ 
fication  in  order  that  the  pyramiding  of  earnings,  par¬ 
ticularly  in  the  Special  Reserve  Funds,  should  not  have 
the  effect  of  nullifying  the  recapture  liability  of  the  opera- 


tors  "by  the  inclusion  in  “capital  necessarily  employed”  of 
assets  for  which  there  was  no  foreseeable  need.  The  Com¬ 
mission  agreed  in  principle  that  General  Order  31  should 
be  modified  (and  so  instructed  the  Division  of  Finance), 
but  the  outbreak  of  the  war  and  the  suspension  of  sub¬ 
sidized  operations  led  to  postponement  of  working  out  a 
solution  until  after  hostilities  ceased.  From  1946  until 
November  30,  1948,  the  staff  after  numerous  conferences 
with  the  industry,  developed  a  revised  definition  as  Pro¬ 
posed  Supplement  2  to  General  Order  31.  This  proposal 
was  not  concurred  in  by  the  industry,  and,  as  stated  below, 
was  not  adopted.  Supplement  2  (See  Appendix  A  for 
comparative  Analysis  of  Supplement  2  to  General  Order 
31,  General  Order  71,  and  a  proposed  definition  dated 
January  14.  1948)  provided  in  essence  for  the  inclusion  of 
all  balances  in  the  Capital  Reserve  Fund  on  account  of  out¬ 
standing  mortgage  indebtedness  on  subsidized  vessels.  Al¬ 
though  balances  in  the  Special  Reserve  Fund  were  not 
generally  included.  Supplement  2  to  General  Order  31 
permitted  their  inclusion  to  the  extent  that  they  might  be 
transferred  to  the  Capital  Reserve  Fund  for  the  purpose 
of  paying  off  mortgages  on  subsidized  vessels  or  to  meet 
commitments  for  new  vessels.  These  items  were,  of  course, 
in  addition  to  undisputed  items  such  as  ship  equities, 
reserves  for  depreciation,  the  amount  of  required  25%  down 
payments  for  vessel  acquisitions,  limited  working  capital, 
etc.  The  Supplement  2  to  General  Order  31  definition  was 
to  have  become  effective  as  to  all  operators  as  soon  as  they 
should  resume  subsidized  service. 

These  provisions  for  including  cash  in  the  Capital  Re¬ 
serve  Fund  to  the  extent  of  ship  mortgages  and  ship  com¬ 
mitments  constituted  at  least  partial  recognition  of  the 
abnormal  capital  asset  position  of  the  shipping  industry 
immediately  following  World  War  II.  The  crux  of  the 


problem  with  which  we  are  faced,  lies  in  the  fact  that,  as 
of  January  1,  1947,  the  operators  were  abnormally  “long” 
of  cash  (due  primarily  to  1940-1941  earnings,  the  requisi¬ 
tioning  of  ships  and  the  receipt  of  insurance  covering  ves¬ 
sels  lost  during  the  war.  On  the  other  hand,  they  were 
abnormally  “short”  of  ships  (due  to  war  losses  and  re¬ 
quisitioning  juxtaposed  with  the  post-war  increase  in 
shipping  requirements).  Thus,  as  of  January  1,  1947,  the 
twelve  subsidized  operators  owned  a  total  of  only  155  ships, 
including  those  in  non-subsidized  services,  and  held  about 
$65,000,000  in  their  Capital  Reserve  Funds. 

[22]  During  the  ensuing  three  years  it  appears  that  these 
lines  acquired  approximately  100  ships,  the  equity  of  which 
represented  about  $100,000,000  of  capital  translated  into 
physical  assets  during  this  period.  (See  Appendix  B.)  The 
operators  urge  that  the  balance  in  their  Capital  Reserve 
Funds  as  of  January  1,  1947,  or  at  least  the  major  portion 
thereof,  which  were  in  fact  used  to  increase  physical  capital 
assets  to  be  used  in  subsidized  operations  as  soon  as  they 
could  be  acquired,  were,  both  in  fact  and  law  “necessarily 
employed  in  the  business”  on  January  1, 1947,  while  tempo¬ 
rarily  awaiting  such  use. 

The  most  significant  aspect  of  Supplement  2  to  General 
Order  31  is  the  fact  that  it  would  have  included  cash  bal¬ 
ances  in  the  Capital  Reserve  Funds  on  account  of  the  total 
mortgage  indebtedness  of  approximately  $78,000,000  as  of 
January  1,  1947  (See  Appendix  B),  the  proposed  effective 
date  of  this  definition.  Similarly,  under  Supplement  2,  in¬ 
creases  in  ensuing  years  in  mortgage  indebtedness  for 
subsidized  vessels  w’ould  also  have  been  included  in  capital 
necessarily  employed  to  the  extent  of  deposits  in  the  Capital 
Reserve  Funds. 

On  November  30,  1948,  the  former  Commission,  appar¬ 
ently  because  of  the  operators  ’  objections  to  any  substan¬ 
tial  departure  from  the  old  “net  worth”  definition,  disap- 
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proved  the  Supplement  2  definition  and  directed  submit¬ 
tal  of  a  new  proposed  definition.  This  new  definition  was 
submitted  on  January  14,  1949.  On  January  28,  1949,  the 
Commission  considered  the  January  14,  1949,  variation  of 
the  Supplement  2  definition,  took  no  action  on  it,  and  re¬ 
ferred  the  whole  problem  to  one  of  its  members  for  the 
purpose  of  drafting  a  new  definition. 

[23] 

3.  The  General  Order  71  Definition. 

The  proposed  definition  so  developed  (the  progenitor  of 
General  Order  71)  was  submitted  to  the  industry  for  com¬ 
ment  in  the  fall  of  1949.  This  definition  did  not  specify 
an  effective  date  but  left  a  blank  space  for  insertion  of 
the  date. 

The  industry  urged,  among  other  things,  that  the  effec¬ 
tive  date  should  be  fixed  at  January  1,  1950. 

The  principal  effect  of  the  proposed  definition  (see  Ap¬ 
pendix  A)  was  to  exclude  all  assets  except  ship  equities, 
net  working  capital  equal  to  voyage  expenses,  net  equity 
in  other  physical  assets  employed  on  subsidized  service, 
funded  depreciation  on  subsidized  vessels,  and  an  amount 
equal  to  the  25%  down  payment  on  new’  subsidized  vessels 
under  executed  purchase  contracts.  The  amount  in  the 
Special  Reserve  Fund  equal  to  5%  of  “capital  necessarily 
employed’’  (the  retention  of  which  is  mandatory  under 
section  607(c))  could  also  be  included.  No  provision  was 
made  for  the  inclusion  of  Capital  Reserve  Funds  obligated 
under  ship  mortgages  or  otherwise  aw’aiting  expenditure 
for  new’  or  replacement  vessels. 

Although  staff  negotiations  with  the  industry  had  been 
proceeding  on  the  assumption  that  any  revision  of  General 
Order  31  w’as  to  be  effective  as  of  the  post-w’ar  resumption 
of  subsidized  operations,  the  industry  objected  to  the  staff 
suggestion  that  the  proposed  definition  should  be  made 
applicable  as  of  the  date  w’hen  subsidized  operations  w’ere 
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resumed.  The  operators  emphasized  that  the  definition 
failed  to  take  into  account  the  abnormal  situation  prevail¬ 
ing  at  the  end  of  the  war  when  subsidized  operations  were 
resumed,  in  that  the  operators  then  held  more  cash  than 
would  normally  be  required,  which  during  1947  and  the 
next  year  or  so  was  in  fact  converted  into  ships  for  the 
subsidized  services.  The  delay  in  the  expenditure  of  these 
funds  for  physical  assets  did  not  result  wholly  from  delay 
by  the  operators  but  was  due  at  least  in  part  to  the  ex¬ 
igencies  of  the  transition  to  peacetime  operations,  the 
burden  on  the  Commission  of  administering  the  Ship  Sales 
Act  program,  and  the  normal  time  required  to  process  pur¬ 
chase  applications  under  that  Act,  including  preparation  of 
legal  documents  and  the  repair  and  reconversion  of  the 
vessels  for  delivery  prior  to  operation. 

[24]  It  is  quite  clear  that  during  the  1949  discussions,  the 
operators  would  have  consented  to  an  effective  date  of  Janu¬ 
ary  1,  1947,  provided  the  definition  gave  credit  for  the 
amount  of  money  on  hand  on  that  date,  which,  as  soon  as 
reasonably  possible,  was  converted  into  vessels  for  opera¬ 
tion  in  the  subsidized  services.  The  industry  then  sug¬ 
gested  (October  17,  1949) : 

“If  it  becomes  necessary  to  make  the  new  definition 
retroactive,  then  the  funds  actually  used  for  fleet  re¬ 
placement  or  acquisition  of  vessels  for  operation  on 
subsidized  routes  between  January  1,  1947,  and  Decem- 
bor  31,  1949,  should  be  included  as  capital  necessarily 
employed  from  the  first  of  January  1947  onward.” 

The  industry  on  this  point  emphasized  that  inclusion  was 
sought  only  for  funds  actually  used  (not  funds  that  might 
have  been  used  or  could  have  been  used)  in  the  purchase  of 
physical  assets  during  1947,  1948,  and  1949.  On  December 
21,  1949,  the  Commission  adopted  the  Commissioner’s  pro¬ 
posed  definition  as  General  Order  71,  the  effectiveness  of 


which  as  to  each  operator  was  to  commence  at  “the  ter¬ 
mination  of  the  recapture  period  which  was  current  on 
December  31,  1946.”  This  definition  has  remained  in  ef¬ 
fect  to  the  present  time. 

The  feature  of  General  Order  71  which  provided  for  the 
postponement  of  the  effective  date  to  the  end  of  each  op¬ 
erator’s  recapture  period  current  in  1946  represented  a  par¬ 
tial  recognition  of  the  “long  cash-short  ships”  problem, 
for  in  most  cases  this  permitted  the  “net  worth”  definition 
of  General  Order  31  to  apply  during  the  period  of  much  of 
the  ship  acquisitions. 

Accordingly,  in  the  resumption  addenda  executed  by  the 
Maritime  Commission  with  the  seven  lines  (herein  called 
contracting  lines),  there  was  included  Article  11-29  to  pro¬ 
vide  for  the  deferred  effective  dates  of  the  General  Order 
71  definition  in  line  with  that  order,  reading  as  follows : 

“(b)  ‘capital  necessarily  employed  in  the  business’ 
and  ‘capital  investment  necessarily  employed  in  the 
operation  of  the  subsidized  vessel(s),  service(s), 
route (s),  and  line(s)’  shall,  with  respect  to  all  annual 
or  other  accounting  periods  which  terminated  concur¬ 
rently  with  or  prior  to  the  termination  of  the  recapture 
period  which  was  current  on  December  31,  1946,  be  de¬ 
termined  as  provided  in  the  applicable  rules  and  regula¬ 
tions  as  adopted  and  prescribed  by  the  Commission  in 
its  General  Order  No.  31,  as  amended,  exclusive,  how¬ 
ever,  of  the  provisions  of  General  Order  71;”  (Italics 
added.) 
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The  material  dates  affecting  these  seven  contracting  lines 
are  as  follows: 


Acutal  date  Effective 
Date  of  of  Execution  Date  of 
Operator  1 2  Resumption  of  Addenda  G.  0.  71 

Grace .  1/1/47  12/29/49  1/  1/48 

American  Mail .  1/1/47  1/  3/50  1/  1/51 

Farrell .  1/1/47  1/  5/50  1/  1/50 

Dykes .  1/1/47  12/29/49  1/  1/48 

Seas... .  1/1/47  1/  6/50  10/15/48 

Mississippi .  1/1/47  4/  5/50  1/  1/48 

l'.  S.  Lines 

North  Atlantic  and  American  Pioneer 

Line .  1/1/4S  5/  1/50  1/  1/48* 


C.  Criticisms  of  Commission  Action  in  Deferring  Effective¬ 
ness  of  General  Order  71  until  Commencement  of  New 
[26]  Recapture  Period. 

H.  R.  Rep.  Xo.  2104,  81st  Cong.,  2d  Sess.  (p.  11)  dated 
May  18,  1950,  states: 

*  *  The  new  definition  was  to  have  been  effective 
after  the  war.  However,  it  was  made  effective  at  the 

1  There  are  two  additional  contracts,  namely  with  United  States  Lines 
Co.  coverin"  the  SS  AMERICA  and  with  Pacific  Argentine  Brazil  Line, 
but  these  do  not  present  an  issue  in  the  present  case  as  they  are  new 
contracts  made  after  January  1,  1947.  Moore-McCormack  also  ex¬ 
ecuted  a  resumption  addendum,  effective  as  of  January  1,  1947,  on  March 
8,  1951.  In  accordance  with  its  prior  agreement  with  the  Maritime 
Commission,  this  addendum,  as  explained  below,  excludes  application  of 
the  General  Order  71  definition  to  the  earlier  recapture  period.  American 
Export  Lines  and  New  York  and  Cuba  Mail  Steamship  Co.  have  ex¬ 
ecuted  resumption  addenda  on  June  6  and  August  16,  1951,  respectively. 
Oceanic  executed  resumption  addendum  on  September  2S,  1951  and 
American  President  Lines  on  October  5,  1951.  However,  since  these  four 
lines  had  no  prior  contract  rights  to  non-application  of  General  Order 
71,  their  addenda  provide:  ‘**  *  *  the  Operator  agrees  to  accept  any 
changes  by  the  United  States  in  the  definition  of  the  term  ‘Capital  Neces¬ 
sarily  Employed  in  the  Business”  as  set  forth  in  General  Order  71  of 
the  Commission,  including  without  limitation  of  the  foregoing,  changes 
with  respect  to  the  effective  date  of  said  definition."’ 

2  The  United  States  Lines  has  two  operating  subsidy  contracts.  The 
1946  recapture  period  for  the  North  Atlantic  Line  terminated  12/31/47 
and  for  the  American  Pioneer  Line  12/31/49.  In  addition,  a  new  con¬ 
tract  covering  the  AMERICA,  effective  as  of  August  2,  1948,  to  which 
General  Order  71  was  applicable  ab  initio,  was  entered  into  on  January 
13,  1951. 
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expiration  of  each  operator’s  10-year  term.  This  has 
the  effect  of  giving  operators  whose  10-year  term  runs 
beyond  January  1,  1947,  the  advantage  of  figuring  into 
their  ‘capital  necessarily  employed’  the  special  reserve 
funds  enhanced  greatly  by  the  profits  of  the  war  years. 
Such  an  application  of  the  revised  definition  is  more 
costly  to  the  Government  than  would  have  been  the 
case  had  the  revised  definition  been  made  applicable 
as  of  the  date  of  reinstatement  of  the  operating  sub¬ 
sidy  program,  January  1,  1947.  Your  subcommittee 

believes  the  Commission  unnecessarilv  delaved  revis- 
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ing  the  definition,  and  further  we  believe  the  effective 
date  of  the  revised  definition  as  determined  by  the  Com¬ 
mission  creates  inequities  and  unjustifiably  increases 
the  financial  burden  on  the  Government.” 

The  General  Accounting  Office  has  informally  advised 
the  Maritime  Administration  that, 

‘‘We  believe  the  revised  definition  should  be  made 
effective  for  all  operators  as  of  January  1,  1947,  as  the 
Commission  had  originaly  determined.” 

It  should  be  noted  that  no  question  has  been  raised  as  to 
the  legality  of  the  Commission’s  action.  The  criticism  is 
addressed  only  to  its  soundness  as  a  matter  of  policy.  (Hear¬ 
ings  on  Audit  Eeport  Before  Subcommittee  of  the  House 
Committee  on  Expenditures  in  the  Executive  Departments, 
81st  Cong.,  2d  Sess.,  p.  219.) 

Solution  of  the  underlying  problems  under  review  in¬ 
volved  research  into  basic  legal  and  policy  issues  as  well 
as  into  the  circumtsances  surrounding  the  Commission’s 
action. 

II.  Summary  of  Staff  Action  and  Recommendations 

As  a  result  of  the  reports  of  the  House  Committee  and 
General  Accounting  Office,  supra,  the  matter  was  referred 


to  the  staff  committee  alreadv  mentioned.  A  series  of  meet- 
ings  with  industry  followed.  During  the  course  of  these 
meetings  industry  repeated  its  opposition  not  only  to  any 
“roll-back”  of  General  Order  71  but  also  to  the  retroactive 
application  of  any  amended  definition  even  though  the 
amendment  might  give  effect  to  ship  investments  during  the 
post-war  period.  Thereafter  the  Committee  formally  sug¬ 
gested  to  industry  an  amendment  to  the  definition  so  as  to 
include  in  “Capital  Xecessarilv  Employed”  amounts  ac¬ 
tually  disbursed  from  the  Capital  Reserve  Fund  between 
January  1,  1947,  and  December  31,  1949,  for  the  acquisition 
or  improvement  of  vessels  for  subsidized  operation.  The 
Committee  asked  whether  the  operators  with  executed  re¬ 
sumption  addenda  would  “voluntarily  agree  to  the  amend¬ 
ment  of  Article  11-29  of  their  respective  resumption  ad¬ 
denda  *  #  *”  so  as  to  permit  the  application  of  such  an 
amendment  to  the  General  Order  71  definition.  On  March 
12,  1951,  the  industry  replied  that  the  contracting  opera¬ 
tors,  relying  on  their  legal  rights,  “have  unanimously  de¬ 
cided  *  •  *  that  they  will  not  voluntarily  agree  to  the 
amendment  of  their  respective  resumption  addenda”  as  had 
been  suggested. 

[27]  On  June  1,  1951,  the  Staff  Committee  submitted  to  us 
its  recommendation  as  follows: 

“1.  That  General  Order  71  set  forth  in  Section  291.5 
of  Part  291 — Definition  of  Capital  Necessarily  Em¬ 
ployed  in  the  Business — Subchapter  C — Regulations 
Affecting  Subsidized  Vessels  and  Operators — Chapter 
51,  Title  46  Code  of  Federal  Regulations,  be  amended 
■\S  follows: 

(a)  By  striking  the  period  at  the  end  of  para¬ 
graph  (8),  ‘ Certain  Deposits  in  the  Capitol  Reserve 
Fund’,  and  adding  the  following: 

1 ;  and  Provided  further,  that,  for  the  period  be¬ 
tween  December  31,  1946,  and  the  termination  of 
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the  recapture  period  which  was  current  on  De¬ 
cember  31,  1946,  only,  there  shall  be  included  in 
‘‘capital  necessarily  employed  in  the  business” 
amounts  (excluding  mortgage  payments)  actually 
disbursed  from  the  Capital  Reserve  Fund,  or  from 
other  funds  to  the  extent  that  the  Administrator 
determines  that  such  disbursements  from  other 
funds  would  have  been  payable  or  reimbursable 
from  the  Capital  Reserve  Fund  upon  proper  ap¬ 
plication,  between  January  1,  1947,  and  December 
31,  1949,  for  the  purchase  or  reconstruction  (in¬ 
cluding  capitalizable  expenditures  for  recondition¬ 
ing,  betterment,  and  improvement)  of  a  vessel  or 
vessels  required  to  be  operated  in  the  subsidized 
services,  routes,  or  lines  under  the  provisions  of 
the  respective  operating-differential  subsidy  agree¬ 
ments  and  all  addenda  thereto,  to  the  extent  that 
such  amounts  are  not  otherwise  so  includable  under 
the  provisions  of  this  Order,  and  Provided  further, 
that  in  no  event  shall  there  be  so  included  any 
funds,  prior  to  the  date  of  the  availability  thereof 
in  the  Capital  Reserve  Fund  for  such  use.’ 

(b)  By  striking  paragraph  (g)  in  its  entirety  and 
substituting  therefor  the  following: 

[28]  ‘(g)  Effective  date.  The  effective  date  of  this 
section  291.5,  as  amended,  shall  be  as  follows: 

(1 )  The  day  next  following  the  termination  of 
the  recapture  period  which  was  current  on 
December  31,  1946,  with  respect  to  an 
operating-differential  subsidy  resumption 
addendum  executed  prior  to  May  1,  1951, 

(2)  January  1,  1947,  with  respect  to  an  op¬ 
erating-differential  subsidy  resumption 
addendum  executed  after  April  30,  1951, 
and 
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(3)  the  effective  date  of  the  contract,  with 
respect  to  an  operating-differential  sub¬ 
sidy  contract  executed  after  December  31, 
1946.  ’ 

“2.  That,  as  to  the  four  contracting  operators  which  are 
not  in  a  100%  recapture  position  (American  Mail,  Farrell, 
Grace,  and  U.  S.  Lines),  the  Office  of  Subsidy  and  Govern¬ 
ment  Aid  be  directed  to  negotiate  forthwith  with  each  of 
these  companies  individually,  with  a  view  to  obtaining  its 
acceptance  to  a  roll-back  of  General  Order  71  as  proposed 
to  be  amended  under  1(a)  above. 

“3.  That  the  Administrator  direct  an  immediate  review 
of  General  Order  71  bv  the  staff,  with  recommendations  for 
any  desirable  revisions  to  be  submitted  within  90  days,  such 
revisions  to  become  effective  January  1,  1952.'” 

III.  Discussion  of  Recommendations 

A.  The  Contract  Rights  of  Operators  who  had  executed  Re¬ 
sumption  Addenda  or  with  whom  the  Commission  had 
made  Agreements. 3 

Under  the  Merchant  Marine  Act,  the  provisions  of  an 
operating-differential  subsidy  contract  are  not  subject  to 
unilateral  modification  by  either  party  except  as  the  con¬ 
tract  expressly  provides  for  unilateral  action  by  one  or 


3  In  addition  to  the  seven  contracting-  lines  listed  at  the  end  of  para¬ 
graph  B-3  above,  who  had  executed  with  the  former  Maritime  Commis¬ 
sion  the  resumption  addendum,  including  Article  11-29  quoted  above, 
Moore-McCormack  Lines,  Inc.,  by  letter  of  February  10,  1950,  was  ad¬ 
vised  of  the  Commission’s  action  with  respect  to  its  resumption  of  sub¬ 
sidized  operation.  This  letter  provided  for  inclusion  in  the  resumption 
agreement  of  Article  11-29  which  excludes  application  of  the  General 
Order  71  definition  until  the  termination  of  the  recapture  period  which 
was  current  on  December  31,  1946.  Moore-McCormack  formally  ac¬ 
cepted  the  Commission’s  offer  of  February  10th  by  endorsing  its  ac¬ 
ceptance  thereon  under  date  of  February  27,  1950. 

This  written  offer  and  acceptance,  in  our  opinion,  constituted  an  in- 
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[29]  the  other  party  with  respect  to  particular  matters.  The 
20-vear  subsidy  contracts  authorized  by  section  603(a)  of 
the  Act  are  contracts  in  the  ordinary  legal  sense.  The 
mutual  obligations  of  both  the  Government  and  the  opera¬ 
tors  are  contained  in  sections  603(b),  606,  and  607.  Section 
607  provides  remedies  for  default  on,  or  cancellation  of, 
subsidy  contracts  by  the  Government.  To  use  the  language 
of  a  House  Committee  report,  subsidy  contracts  are 

#  *  designed  to  protect  investors  in  shipping  com¬ 
panies  against  changes  in  policy  by  the  Government 
resulting  in  possible  cancellations  of  the  contracts  or 
withdrawals  of  the  subsidies  where  there  has  been  no 
default  on  the  part  of  the  contractor.”  (H.  R.  Rep. 
Xo.  216S,  75th  Cong.,  3d  Sess.,  p.  23.) 

In  the  light  of  the  language  of  the  sections  cited  above 
and  the  legislative  history  of  the  Act,  it  is  clear  that  sub¬ 
sidy  contracts  have,  and  were  intended  by  Congress  to  have, 
all  the  attributes  of  any  commercial  contract.  See  H.  R. 
Rep.  Xo.  1277.  74th  Cong.,  1st  Sess.,  p.  22.  A  retroactive  ap¬ 
plication  unilaterally  by  the  Board  of  the  General  Order 
71  definition  to  the  contracting  operators  in  violation  of 
Article  11-29  of  their  resumption  addenda  would  constitute 
not  only  a  breach  of  contract  by  the  Government,  but  also 
action  in  violation  of  the  express  Congressional  intent  that 
holders  of  operating  subsidy  contracts  should  thereby  ob¬ 
tain  “a  fair  measure  of  stability”  in  the  governmental 
policy  as  embodied  in  such  contracts.  See  H.  R.  Rep.  Xo. 


formal  but  none  the  less  binding  contract  by  the  Commission  to  give, 
and  by  Moore-McCormack  to  accept,  among  other  provisions,  Article  II- 
29.  Moore-McCormack,  therefore,  stood  on  the  same  legal  footing  as  the 
other  seven  “contracting  lines”.  Accordingly,  on  the  company’s  in¬ 
sistence  and  in  recognition  of  this  pre-existing  contract  right,  the  Board 
included  Article  11-29  in  the  resumption  addendum  with  Moore-McCor¬ 
mack  executed  on  March  8,  1951. 


2168,  75th  Cong.,  3d  Sess.,  p.  8;  S.  Rep.  1618,  75th  Cong., 
3d  Sess.,  p.  3. 4 

Accordingly,  we  find  that  we  are  not  free  to  impose  either 
the  original  or  an  amended  General  Order  71  definition 
upon  the  contracting  lines  prior  to  the  end  of  their  recap¬ 
ture  periods  which  were  current  on  December  31,  1946. 
[30] 

B.  The  Situation  of  the  Non-contracting  Operators. 

As  to  the  four  other  non-contracting  operators,  we  are 
free  to  exercise  policy  judgment  untramineled  by  contrac¬ 
tual  commitments.  Under  the  authority  conferred  by  sec¬ 
tion  607(d)  there  is  both  the  power  and  the  duty  to  amend 
the  definition  of  “Capital  Necessarily  Employed”  to  what¬ 
ever  extent  may  be  necessary  to  promote  the  policies  and 
purposes  of  the  Act. 

It  should  be  noted  that  when  all  the  operators  resumed 
subsidized  operations  in  1947  they  did  so  subject  to  the 
Commission’s  discretion  as  to  the  making  of  the  various 
statutory  findings  prerequisite  to  payment  of  subsidy. 
There  were  then  no  contractual  commitments  on  either  side 
as  to  the  applicability  or  non-applicability  of  any  new  Gen¬ 
eral  Order  71  definition  of  “Capital  Necessarily  Employed” 
in  respect  of  any  recapture  period. 

1.  The  Present  General  Order  71  Definition. 

The  present  definition,  if  retroactively  applied  to  January 
1,  1947,  would  not  give  proper  effect  to  the  then  need  of  the 
operators  for  cash  with  which  to  finance  the  replacement 
and  purchase  of  ships  and  other  capital  assets  for  use  in 
subsidized  services.  However,  prospectively  applied,  the 
present  definition  is  not  subject  to  this  objection  because  the 

4  The  Senate  Committee  states  “a  subsidy  contract  based  on  the  act  is 
complete  in  itself  and  once  consummated  after  negotiation  at  armfs 
length  should  not  be  amplified  by  additional  strings  and  conditions  not 
contemplated  in  the  basic  subsidy  laic (Italics  added.) 
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operator  can  secure  the  inclusion  of  funds  necessary  for  the 
purchase  and  construction  of  ships  either  by  paying  cash 
for  them  or,  in  the  case  of  new  construction  deemed  bv  the 
Board  to  be  necessary  or  desirable  for  the  subsidized  serv¬ 
ice,  by  making  the  earmarked  deposits  for  a  construction 
program  in  accordance  with  Section  291.5(c)(8)  of  General 
Order  71. 

2.  A  New  Definition  and  a  Recognition  of  Post-War 

Abnormalities. 

A  definition  of  “Capital  Necessarily  Employed”,  if  it 
is  to  be  retroactively  applied,  must  take  account  of  the  pre¬ 
viously  existing  situation  and  should  include  cash  needed 
for  planned  replacement,  modernization,  and  new  vessel 
acquisitions.  Looked  at  from  hindsight,  the  best  standard 
of  need  is  furnished  by  what  the  operators  actually  did 
with  this  cash  during  the  immediately  ensuing  years.  A 
definition  proper  for  retroactive  application  should  pro¬ 
vide  that  funds  in  the  Capital  Reserve  Fund  on  January  1, 
1947,  which  were  actually  used  between  1947-1949  for  fleet 
replacement  or  acquisition  of  vessels  for  operation  on  sub¬ 
sidized  routes  should  be  included  as  “Capital  Necessarily 
Employed”  during  the  unexpired  term  of  the  recapture 
period  current  on  December  31,  1946.  An  equitable  retro¬ 
active  application  of  a  definition  could  have  been  accom¬ 
plished  in  several  ways.  A  principal  problem  would  have 
been  the  spread  of  time  allowed  for  conversion  of  capital 
funds  to  physical  assets.  The  time  spread  could  reasonably 
have  been  one,  two,  or  even  three  years.  Where  to  draw 
the  cut-off  line  is,  of  course,  a  question  of  administrative 
judgment.  Bearing  in  mind  that  the  purpose  of  the  1938 
amendment  changing  the  5-year  recapture  period  to  a  10- 
vear  period  was  in  order  to  provide  a  measure  of  financial 
stability  over  the  10-year  average  business  cycle  in  the 
shipping  industry  (S.  Rep.  No.  1618,  75th  Cong.,  3d  Sess., 
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p.  14;  H.  R.  Rep.  No.  2168,  75th  Cong.,  3d  Sess.,  p.  22),  the 
inclusion  could  be  extended  only  until  the  end  of  the  re¬ 
capture  period  current  on  December  31,  1946.  This,  how¬ 
ever,  would  have  the  disadvantage  of  creating  inequalities 
between  operators  depending  upon  the  happenstance  of 
when  their  respective  recapture  periods  terminated.  Such 
inequalities  are  inherent  in  the  effective  date  provision  of 
the  present  General  Order  71.  A  modification  of  that  Order 
permitting  the  inclusion  in  “  Capital  Necessarily  Employed” 
of  funds  actually  used  for  fleet  replacement  between  Jan¬ 
uary  1, 1947  and  December  31, 1949,  accords  with  the  period 
of  major  ship  acquisition.  It  is  also  the  period  which  the 
industry,  as  stated  above,  considered  fair  and  representa¬ 
tive.  The  modified  Order  which  the  Committee  has  recom¬ 
mended  and  which  we  now  generally  approve,  therefore, 
draws  the  line  at  December  31, 1949.  For  the  non-contract¬ 
ing  operators  to  which  the  modified  Order  is  applicable, 
it  permits  the  inclusion  in  “Capital  Necessarily  Employed” 
of  amounts  actually  disbursed  from  the  Capital  Reserve 
Fund  or  other  funds  for  the  purchase  or  reconstruction 
(including  reconditioning,  betterment  and  improvement) 
of  subsidized  vessels  to  the  extent  that  the  amount  of  such 
disbursements  are  not  otherwise  included  in  capital.  Of 
course,  no  deposit  in  the  Reserve  Fund  can  be  included  in 
“Capital  Necessarily  Employed”  by  virtue  of  this  amend¬ 
ment,  prior  to  the  date  that  such  deposit  first  became  avail¬ 
able  for  such  use.  Furthermore,  as  stated  above,  the 
amendment  by  its  terms  would  permit  such  inclusion  only 
for  the  remainder  of  the  recapture  period  which  was  cur¬ 
rent  at  the  end  of  1946. 

[32]  By  avoiding  the  broad  inclusions  of  the  General  Order 
31  definitions  on  the  one  hand,  and,  on  the  other,  the  ex¬ 
clusions  of  the  present  General  Order  71  which,  if  retro¬ 
actively  applied,  would  be  drastic  to  the  opposite  extreme. 
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reasonable  recognition  is  given  to  the  post-war  shortage  of 
ships  for  subsidized  services  and  the  real  need  of  the  op¬ 
erators  at  that  time  to  hold  cash  with  which  to  replace  lost 
ships  and  acquire  additional  ships  for  the  needs  of  our 
foregn  commerce. 

3.  .Vo  Legal  Objection  to  Retroactive  Feature  of  Proposed 
Amendment  to  General  Order  71. 

Industry  objects  to  the  proposed  new  definition  of  “Capi¬ 
tal  Necessarily  Employed  ”  as  submitted  by  the  Committee 
on  the  ground  that  it  constitutes  “rule  making”  within  the 
limitation  of  section  4(c)  of  the  Administrative  Procedure 
Act,  and  because  of  its  retroactive  feature  is  prohibited  by 
this  section  even  if  its  application  is  limited  to  the  non¬ 
contracting  operators.  In  our  view,  this  objection  of  in¬ 
dustry  is  not  supported  either  by  the  section  of  the  Adminis¬ 
trative  Procedure  Act  relied  on  or  by  general  law,  par¬ 
ticularly  since  the  proposed  rule  will  not  be  applied  to  op¬ 
erators  with  definite  contract  rights.  The  section  of  the 
Administrative  Procedure  Act  relied  on  in  opposition  to 
the  proposed  rule  is  by  the  opening  language  of  section 
4  of  that  Act  expressly  inapplicable 

“to  the  extent  that  there  is  involved  *  *  *  any  matter 
relating  to  *  *  *  grants,  benefits,  or  contracts.” 

In  our  opinion,  subsidy  contracts  are  clearly  with  this 
exception.  We  believe  the  exception  is  intended  to  cover 
the  Government  fully  in  its  proprietary  capacity.  The  At¬ 
torney  General’s  Manual  on  the  Administrative  Procedure 
Act  expressly  states  on  p.  27  that : 

[33]  “Rule  making  with  respect  to  subsidy  programs  is 
exempted  from  section  4.”  (Italics  added) 
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Aside  from  the  Administrative  Procedure  Act,  it  is  set¬ 
tled  that  there  is  no  prohibition  against  the  promulgation 
of  retrospective  rules  provided  they  are  within  the  promul¬ 
gating  authority  of  the  Federal  agency  concerned.  See 
Addison  v.  Holly  Hill  Co.,  322  U.  S.  607,  620-622.  As  al¬ 
ready  stated,  the  Merchant  Marine  Act,  1936,  section  607(d) 
expressly  requires  the  promulgation  of  a  definition  of  ‘‘Cap¬ 
ital  Necessarily  Employed.”  The  new  rule  recognizes  the 
contract  rights  of  those  eight  contracting  operators  who, 
prior  to  May  1,  1951,  executed  resumption  addenda,  and  is 
applicable  only  to  those  four  non-contracting  operators 
whose  resumption  addenda,  dated  subsequent  to  May  1, 
1951,  expressly  gave  the  Board  a  free  hand  in  the  matter 
of  promulgating  a  new  definition  of  “Capital  Necessarily 
Employed”,  including  a  new  effective  date. 

4.  Policy  Consideration — Uniformity  of  Treatment 

IVe  are  conscious  of  the  desirability  of  equal  treatment 
of  both  contracting  and  non-contracting  operators.  That 
we  are  barred  by  contractual  obligations  from  applying 
uniformlv  a  definition  which  we  believe  to  be  sound  does  not 
justify,  in  our  opinion,  the  granting  to  the  non-contracting 
operators  a  definition  which  we  would  not  have  favored 
were  we  in  the  original  proceeding.  Considerations  favor¬ 
ing  a  sound  rule  outweigh  the  considerations  of  uniformity 
when  uniformity  carries  with  it  the  extension  of  a  rule 
which,  in  our  opinion,  does  not  represent  a  reasonable  solu¬ 
tion  of  the  problems  faced  in  1946. 

IV.  Decision 

After  considering  all  the  aspects  of  this  problem  and  the 
views  of  both  the  staff  and  the  industry,  our  over-all  de¬ 
cision  is  that  the  present  General  Order  71  definition  may 


not  be  retroactively  applied  to  any  of  the  contracting  op¬ 
erators,  but  that  an  amended  definition  should  be  applied 
to  the  non-contracting  operators. 

[34]  While  the  substance  of  the  present  definition  may  not 
be  unsound  for  prospective  application  because  the  tempo¬ 
rary  abnormal  situation  of  “long  cash,  short  ships”,  it  is 
this  situation  which,  in  our  judgment,  makes  unwise  retro¬ 
active  application.  For  the  reasons  already  indicated,  our 
general  conclusions  are  summarized  as  follows: 

(a)  Article  11-29  of  the  resumption  addendum  gives 
valid  and  binding  contract  rights  to  those  operators 
who  executed  it,  or  with  whom  the  Commission  agreed 
to  execute  it  (the  contracting  operators). 

(b)  As  a  matter  of  policy  the  General  Order  71  defi¬ 
nition  “as  is”  should  not  now  be  rolled  back  to  Jan¬ 
uary  1,  1947,  nor  retroactively  applied  to  the  non-con¬ 
tracting  operators  for  the  remainder  of  their  recapture 
periods  which  were  current  on  December  31,  1946. 

(c)  An  amended  definition  which  meets  the  objec¬ 
tions  already  indicated  to  retroactive  application  of 
the  present  General  Order  71  definition  should  be  ap¬ 
plied  to  the  non-contracting  operators  as  of  January 
1,  1947. 

The  Maritime  Administrator,  who,  as  Chairman  of  the 
Board,  participates  in  this  Report,  has  this  day  adopted  a 
new  Order  designated  as  General  Order  71,  Amendment  1, 
to  carry  out  the  foregoing  decision,  which  is  in  the  form 
recommended  by  the  Committee  with  minor  clarifying 
amendments. 

The  Committee  recommendation  for  further  negotiations 
with  the  contracting  operators  with  the  view  of  obtaining 
their  acceptance  to  a  roll-back  of  General  Order  71  (with 
proposed  amendments)  to  January  1,  1947,  is,  in  our  judg- 
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ment,  inappropriate  and  in  this  detail  we  disagree  with  the 
recommendation.  As  already  pointed  out,  all  the  contract¬ 
ing  operators  have  been  urged  to  agree  voluntarily  to  such 
a  roll-back  and  have  declined,  relying  on  their  contractual 
rights.  We  think  as  to  them  the  issue  is  closed  and  should 
not  be  reopened. 

The  staff  considers  that  the  present  definition  can  be 
improved  upon  in  various  aspects  and  the  third  recom¬ 
mendation  of  the  Committee  is  that  staff  prepare,  within 
90  days  after  the  date  of  the  Report,  a  proposed  revised 
definition  of  “Capital  Necessarily  Employed”,  such  re¬ 
vision  to  become  effective  on  January  1,  1952.  We  concur 
in  the  substance  of  this  recommendation.  The  Administra¬ 
tor  will  issue  appropriate  instructions  as  to  time  limit  and 
effective  date. 

[35]  (S.)  A.  J.  Williams, 

Secretary. 
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Answer 

[Filed  January  16,  1954] 

[39]  Now  come  the  defendants,  and  in  answer  to  the 
complaint  say  as  follows: 

First  Defense 

1.  Answering'  paragraph  1  of  the  complaint,  defendants 
deny  that  the  Court  has  jurisdiction  of  this  action.  De¬ 
fendants  are  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  amount  in  controversy  for  the 
reason  that  defendants’  only  source  of  information  on  the 
subject  is  the  periodic  financial  statements  filed  by  plain¬ 
tiff,  which  for  the  period  in  question  have  not  been  audited. 

2.  Answering  paragraph  2  of  the  complaint,  defendants 
admit  that  Amendment  1  to  General  Order  71  was  promul¬ 
gated,  together  with  the  supporting  decision  of  the  Federal 
Maritime  Board  and  t he  Maritime  Administrator,  on  Sep¬ 
tember  17,  1952;  that  plaintiff  on  November  18,  1952,  filed 
a  petition  for  reconsideration  which  was  denied  by  order 
of  the  Board  on  December  18,  1952;  and  that  on  March  9, 

1953,  plaintiff  informally  delivered  a  draft  complaint  to 
defendants.  Defendants  are  without  knowledge  or  infor¬ 
mation  sufficient  to  form  a  belief  as  to  the  effect  of  General 
Order  71,  as  amended,  upon  plaintiff’s  recapture  liability, 
for  the  reason  that  defendants’  only  source  of  information 
on  the  subject  is  the  periodic  financial  statements  filed  by 
plaintiff,  which  for  the  period  in  question  have  not  been 
audited.  Except  to  the  extent  admitted  by  the  foregoing 
statements,  the  allegations  of  paragraph  2  of  the  complaint 
are  denied. 

[40]  3.  Answering  paragraph  3  of  the  complaint,  defendants 
admit  the  allegations  therein. 

4.  Answering  paragraph  4  of  the  complaint,  defendants 
say  that  Reorganization  Plan  No.  21  of  1950  speaks  for  it- 


self,  and  defendants  respectfully  refer  the  Court  to  said 
Plan  (found  as  footnote  to  46  U.  S.  C.  1111)  for  the  full 
meaning,  purport  and  effect  thereof.  Except  as  qualified  by 
the  foregoing  statement,  the  allegations  of  paragraph  4 
of  the  complaint  are  admitted. 

5.  Answering  paragraph  5  of  the  complaint,  defendants 
deny  the  allegations  of  clause  (a).  Defendants  say  that  on 
motion  of  plaintiff  granted  by  the  Court  on  December  23, 
1953,  Louis  S.  Rothschild,  Chairman,  and  Eldon  C.  Upton, 
Member,  of  the  Federal  Maritime  Board,  were  substituted 
as  parties  defendants  in  place  and  stead  of  A.  \V.  Gatov. 
Defendants  admit  the  allegations  contained  in  clause  (b) 
and  deny  the  allegations  contained  in  clause  (c)  of  para¬ 
graph  5  of  the  complaint. 

6,  7  and  8.  Answering  paragraphs  6,  7  and  8  of  the  com¬ 
plaint,  defendants  say  that  the  provisions  of  the  Merchant 
Marine  Act  of  1936,  as  amended,  49  Stat.  1985,  Section  601 
ef  *eq..  46  U.  S.  C.  1171  et  seq .,  speak  for  themselves,  and 
respectfully  refer  the  Court  to  said  provisions  for  their 
full  meaning,  purport  and  effect.  The  final  sentence  in 
paragraph  8  of  the  complaint  is  admitted.  Except  as 
admitted  by  the  foregoing  statements,  the  allegations  of 
paragraphs  6,  7  and  8  of  the  complaint  are  denied. 

9.  Answering  paragraph  9  of  the  complaint,  defendants 
admit  the  allegations  contained  in  the  first  sentence  thereof. 
Further,  defendants  admit  that  during  the  war  period  ves¬ 
sels  of  both  subsidized  and  unsubsidized  American-flag 
operators  were  requisitioned  by  the  United  States. 

[41]  Defendants  say  that  by  letter  of  July  23,  1946,  a  certi¬ 
fied  copy  of  which  is  annexed  hereto  as  Exhibit  1,  plaintiff 
was  notified  by  the  Board,  among  other  things,  that  it  would 
be  required  to  file  an  application  for  permission  to  resume 
subsidized  operations.  Further,  said  letter  informed  plain¬ 
tiff  that  its  eligibility  for  future  subsidy  payments  were  to 
be  conditioned  upon  approval  of  such  application  by  the 
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Board,  and  upon  agreement  hv  plaintiff  to  all  conditions 
to  be  imposed  by  the  Board  and  to  all  provisions  to  be  in¬ 
corporated  by  the  Board  in  an  addendum  to  plaintiff’s 
current  subsidy  contract.  By  the  final  sentence  of  said  let¬ 
ter,  plaintiff  was  requested  to  advise  the  Board  whether 
or  not  the  procedure  as  therein  outlined  was  satisfactory 
to  it. 

Defendants  aver  also  that  plaintiff,  on  August  12,  1946, 
and  in  response  to  the  aforementioned  letter  of  July  23, 
1946,  submitted  to  the  Board  a  Supplement  to  an  application 
for  permission  to  resume  subsidized  operations,  said  appli¬ 
cation  itself  having  been  previously  submitted  on  July  12, 
1946.  A  certified  copy  of  said  Supplement  is  annexed  hereto 
as  Exhibit  2.  By  paragraph  7  thereof  plaintiff  assented  to 
the  procedure  outlined  in  the  Board’s  aforementioned  let¬ 
ter  of  July  23,  1946,  excepting  only  the  proposed  date  of 
resumption.  Defendants  admit  that  January  1,  1947  was 
the  date  ultimately  fixed  for  post-war  resumption  of  sub¬ 
sidy  payments,  subject  however  to  all  the  aforementioned 
conditions. 

Further,  defendants  aver  that  by  letter  dated  November 
20,  1946,  a  certified  copy  of  which  is  annexed  hereto  as 
Exhibit  3,  plaintiff  was  notified  of  the  intention  of  the  Board 
to  revise  the  definition  of  ‘‘capital  necessarily  employed 
in  the  business”  which  had  theretofore  been  used. 

[42]  Except  to  the  extent  admitted  by  the  foregoing  state¬ 
ment,  the  allegations  of  paragraph  9  of  the  complaint  are 
denied. 

10.  Answering  paragraph  10  of  the  complaint,  defendants 
deny  that  General  Order  71  prescribed  a  more  burdensome 
definition  of  the  term  “capital  necessarily  employed”,  and 
admit  the  remaining  averments  therein. 

11.  Answering  paragraph  11  of  the  complaint,  defendants 
admit  the  allegations  contained  in  the  second,  fourth  and 
fifth  sentences  thereof.  Defendants  herein  reallege  all  of 
the  allegations  of  fact  contained  in  paragraph  9  of  the 
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answer.  Except  to  the  extent  admitted  by  the  foregoing: 
statements,  the  allegations  of  paragraph  11  of  the  com¬ 
plaint  are  denied. 

12.  Answering  paragraph  12  of  the  complaint,  defendants 
admit  the  allegations  therein,  and  aver  that  with  respect  to 
plaintiff.  Article  11-29  was  expressly  made  inapplicable  by 
Article  I-14(c)(l)  of  the  resumption  addendum  executed 
by  plaintiff  which  provides  that  notwithstanding  any  other 
provisions  of  either  Part  I  or  Part  II  thereof,  plaintiff 
agrees  to  the  application  of  General  Order  71,  as  amended, 
at  whatever  date  may  he  deemed  proper  by  the  Government. 
A  copy  of  the  resumption  addendum,  executed  between  the 
United  States  and  plaintiff  on  October  5,  1951,  is  annexed 
hereto  as  Exhibit  4. 

13.  Answering  paragraph  13  of  the  complaint,  defend¬ 
ants  admit  that  the  first  eight  resumption  addenda  to  be 
executed  made  General  Order  71  effective  only  upon  termi¬ 
nation  of  the  recapture  period  current  on  December  31, 
1946,  and  that  with  respect  to  the  last  four  resumption  ad¬ 
denda  to  be  executed  (including  that  executed  by  plaintiff) 
provision  was  made  for  the  application  of  General  Order  71, 
as  amended,  upon  such  date  as  might  be  deemed  appropriate 
by  the  Board. 

[43]  Defendants  say  that  criticisms  by  the  House  Committee 
on  Expenditures  and  by  the  General  Accounting  Office  of  the 
action  of  the  Board  in  deferring  effectiveness  of  General 
Order  71  in  the  case  of  some  operators  until  commencement 
of  their  new  recapture  period  appears  in  H.  R.  Rep.  Xo. 
2104.  81st  Cong.,  2d  Sess.,  and  in  the  Hearings  on  Audit 
Report  Before  Subcommittee  of  the  House  Committee  on 
Expenditures,  81st  Cong.,  2d  Sess.,  p.  219,  and  respectfully 
refer  the  Court  to  these  documents  for  their  true  contents. 

Defendants  admit  that  two  ship  lines  did  not  attempt  to 
qualify  for  subsidies  for  the  year  1947. 

Except  to  the  extent  admitted  by  the  foregoing  state- 
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ments,  the  allegations  of  paragraph  13  of  the  complaint  are 
denied. 

14.  Answering  paragraph  14  of  the  complaint,  defend¬ 
ants  admit  the  allegations  in  the  first  three  sentences,  and 
denv  the  allegations  in  the  fourth  sentence  thereof.  With 
respect  to  the  allegations  made  in  the  remaining  two  sen¬ 
tences,  the  report  of  the  Board,  annexed  to  the  complaint  as 
Exhibit  C,  speaks  for  itself,  and  defendants  respectfully 
refer  the  Court  to  said  report  for  the  full  meaning,  purport 
and  effect  thereof. 

15.  Answering  paragraph  15  of  the  complaint,  defendants 
are  without  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  allegations  therein,  for  the  rea¬ 
son  that  their  only  source  of  information  on  this  matter  is 
the  periodic  financial  statements  filed  by  plaintiff,  which 
as  yet  have  not  been  audited. 

16  and  17.  Answering  paragraphs  16  and  17  of  the  com¬ 
plaint,  defendants  say  they  are  not  required  to  answer  the 
allegations  therein  contained  for  the  reason  that  they  are 
wholly  argumentative,  but  if  required  to  answer,  deny  each 
and  every  one  of  them. 

[44]  18.  Answering  paragraph  IS  of  the  complaint,  defend¬ 
ants  admit  that  on  February  10,  1950,  a  letter  detailing  the 
proposed  terms  of  a  resumption  addendum  was  sent  to  the 
Moore-McCormack  Lines,  Inc.;  that  on  February  27,  1950, 
the  Moore-McCormack  Lines,  Inc.,  evinced  its  concurrence 
with  the  proposed  terms  by  countersigning  and  returning 
a  copy  of  the  letter;  and  that  the  Board  considered  itself 
contractually  bound  by  the  agreement  reached  in  the  afore¬ 
mentioned  correspondence.  Except  as  admitted  by  the 
foregoing  statements  each  and  every  allegation  of  para¬ 
graph  IS  of  the  complaint  is  denied. 

19,  20  and  21.  Answering  paragraphs  19,  20  and  21  of  the 
complaint,  defendants  say  they  are  not  required  to  answer 
the  allegations  therein  contained  for  the  reason  that  thev 


are  wholly  argumentative,  but  if  required  to  answer,  deny 
each  and  every  one  of  them. 

Second  Defense 

The  resumption  addendum  executed  in  writing  between 
plaintiff  and  the  United  States  on  October  5, 1951,  and  made 
effective  as  of  January  1,  1947,  is  annexed  to  the  answer 
as  Exhibit  4.  It,  together  with  subsequent  amendments 
thereto,  constitutes  the  entire  agreement  between  plaintiff 
and  the  Board  and  establishes  their  respective  rights  and 
liabilities  on  all  subsidy  operations  commencing  January 
1,  1947.  Plaintiff  has  therein  expressly  assented  to  the 
definition  and  application  of  “capital  necessarily  em¬ 
ployed”  now  complained  of,  and  has  waived  any  claim  of 
right  to  a  different  application  and/or  definition  of  that 
term. 

Third  Defense 

Defendants  reallege  the  averments  contained  in  para¬ 
graph  9  of  their  answer.  Since  plaintiff  agreed  that  its 
eligibility  for  future  subsidy  payments  was  conditioned 
upon  the  execution  of  an  addendum  which  might  include 
such  conditions  and  provisions  as  the  Board  chose  to  in¬ 
clude  and  since  plaintiff,  prior  to  the  resumption  of  sub¬ 
sidized  operations,  was  notified  that  a  revised  definition  of 
“capital  necessarily  employed”  might  be  included  in  its 
addendum,  it  is  estopped  from  here  seeking  reformation  of 
the  addendum  which  it  ultimately  executed. 

Fourth  Defense 

The  complaint  fails  to  state  a  claim  against  defendants 
upon  which  relief  can  be  granted. 
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Fifth  Defense 

The  complaint  does  not  present  a  justiciable  controversy 
over  which  the  Court  has  jurisdiction. 

Sixth  Defense 

The  Court  has  no  jurisdiction  to  entertain  the  complaint 
because  it  is  in  effect  a  suit  against  the  United  States  to 
which  it  has  not  consented. 

Seventh  Defense 

The  Court  is  without  jurisdiction  of  the  subject  matter 
of  this  action  in  that  plaintiff  seeks  to  subject  to  judicial 
review  executive  action  which  is  committed  by  law  to  the 
sole  and  exclusive  discretion  of  the  executive. 

Eighth  Defense 

Plaintiff  may  not  invoke  the  equitable  jurisdiction  of  this 
Court  since  it  has  an  adequate  remedy  at  law. 

Ninth  Defense 

Plaintiff  may  not  invoke  the  equitable  jurisdiction  of  this 
Court  since  it  is  guilty  of  laches. 

The  resumption  addendum  (annexed  hereto  as  Exhibit 
4),  which  contains  plaintiff’s  express  promise  to  accept 
whatever  effective  date  the  Board  might  fix  for  the  applica¬ 
tion  of  General  Order  71,  as  amended,  was  executed  on 
October  5,  1951.  The  present  suit  was  not  instituted  until 
June  18,  1953,  almost  two  years  later. 

'Wherefore,  the  defendants  pray  that  the  complaint  be 
dismissed  in  all  respects  with  costs  to  the  defendants. 
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July  23,  1946 

American  President  Lines  Ltd. 

311  California  Street 
San  Francisco  4 
California 

Gentlemen : 

At  its  meeting  on  July  16,  1946,  the  Commission  author¬ 
ized  the  resumption  of  subsidized  operations  by  the  twelve 
holders  of  operating-differential  subsidy  agreements  upon 
the  following  conditions: 

1.  Each  holder  of  an  operating-differential  subsidy 
agreement  shall  be  required  to  file  an  application,  sub¬ 
stantially  in  the  form  approved  by  the  Commission  on 
April  30,  1946,  for  permission  to  resume  such  opera¬ 
tions.  There  shall  also  be  submitted  by  each  applicant 
full  information  regarding  its  noil-subsidized  opera¬ 
tions  now  in  effect,  or  proposed,  including  route  de¬ 
scriptions,  vessels  employed  and  sailing  schedules. 
The  application,  when  received,  shall  be  processed  pur¬ 
suant  to  Administrative  Order  47  and  made  the  basis 
of  further  appropriate  recommendations  to  the  Com¬ 
mission  by  the  Division  of  Government  Aids,  after 
comments  and  recommendations  on  applicant’s  pro¬ 
posals  have  been  obtained  from  the  other  interested 
Divisions  of  the  Commission. 

2.  Every  such  agreement  holder  shall  be  advised  that 
voyages  commenced  under  approved  sailing  schedules 
on  and  after  August  1,  1946,  will  be  eligible  for  subsidy 
payments,  provided  the  Commission,  as  soon  as  practi¬ 
cable  thereafter,  approved  the  application  and  makes 
all  determinations  necessary  under  the  Merchant  Ma¬ 
rine  Act,  1936,  and  provided  all  conditions  imposed 
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by  the  Commission  in  connection  with  its  approval  of 
the  application  and  all  provisions  authorized  to  be  in¬ 
corporated  in  an  addendum  to  the  current  operating- 
differential  subsidv  agreement  have  been  submitted  to 
the  applicant  by  the  Commission  and  agreed  to  by  the 
applicant  in  writing. 

In  the  event  anv  agreement  holder  does  not  file  an 
application  for  resumption  of  subsidized  operations  in 
sufficient  time  to  obtain  approval  of  sailing  schedules 
for  voyages,  commencing  on  and  after  August  1,  1946, 
as  hereinafter  provided,  the  resumption  of  subsidy 
payments  shall  be  with  respect  to  voyages  beginning 
at  a  later  date  to  be  mutually  agreed  upon. 

[50]  3.  Pending  action  by  the  Commission  on  the  applica¬ 
tion  for  resumption  of  services  under  the  operating- 
differential  subsidy  agreements,  each  holder  of  an 
operating-differential  subsidy  agreement  shall  be  re¬ 
quired  to  submit  with  said  application,  or  as  a  supple¬ 
ment  thereto  if  the  application  has  been  filed,  sailing 
schedules  with  complete  itineraries  of  all  voyages  pro¬ 
posed  to  be  commenced  on  and  after  August  1,  1946, 
which  it  desires  to  have  included  as  subsidized  voyages 
under  the  agreement,  and  the  Director,  Operations  and 
Traffic  shall  be  authorized  to  tentatively  approve  or 
recommend  changes  in  the  proposed  schedules  to  the 
extent  that  in  his  judgment  cargo  requirements  indi¬ 
cate  the  need  for  such  sailings,  with  the  understanding, 
however,  that  such  approval  will  not  constitute  an  ap¬ 
proval  for  the  payment  of  subsidy,  and  with  the  further 
understanding  that  the  vessels  and  the  voyages  of  such 
vessels  with  respect  to  which  subsidy  is  to  be  paid  shall 
be  determined  by  the  Commission  when  action  is  taken 
on  said  applications. 

4.  Tentative  differential  rates  if  necessary  for  the 
payment  of  subsidy  shall  be  agreed  upon  by  the  Com- 
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mission  and  the  agreement  holder  as  soon  as  possible 
after  the  approval  of  the  application  with  the  under¬ 
standing  that,  upon  later  agreement  with  respect  to 
permanent  rates,  the  latter  rates  shall  supplant  the 
former  and  appropriate  adjustments  shall  be  made  in 
connection  with  the  applicable  prior  payments.  Actual 
payment  of  subsidy  shall  not  be  made  until  all  of  the 
provisions  to  be  incorporated  in  an  amendment  of  the 
operating-differential  subsidy  agreement  have  been 
agreed  to  by  the  Commission  and  the  agreement  holder. 

Since  you  have  filed  application  in  the  approved  form, 
it  is  requested  that  you  now  furnish,  as  a  supplement  to  the 
application,  the  information  with  respect  to  any  present  or 
proposed  unsubsidized  operations  referred  to  in  Item  1 
above,  also  sailing  schedules  required  by  Item  3.  Please 
submit  three  originals  and  fifteen  conformed  copies  of  this 
supplement. 

To  faciliate  the  prompt  approval  of  sailing  schedules  as 
provided  in  Item  3  above,  please  also  send  five  copies  of 
such  schedules  as  soon  as  possible  to  the  Director,  Opera¬ 
tions  and  Traffic,  and  one  copy  to  the  Division  of  Govern¬ 
ment  Aides. 

It  is  requested  that  you  advise  the  Commission  promptly 
in  writing  whether  or  not  the  proposed  procedure  as  out¬ 
lined  above  is  satisfactory  to  you. 

Very  truly  yours, 

“Signed”  A.  J.  Williams. 

JMBaden/gim. 

cc:  General  Files 

Div.  of  Government  Aids 
Secretary 

Dir.  Operations  and  Traffic 

General  Counsel 

Mr.  Fisher,  Div.  of  Gov’t.  Aids 
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[Exhibit  2  Omitted] 
Exhibit  3 


UNITED  STATES  MARITIME  COMMISSION 
Washington  25,  D.  C. 

Refer  to  FO-2 
November  20,  1946 

American  President  Lines,  Ltd. 

311  California  Street 
Sail  Francisco  4,  California 

Gentlemen : 

Subject:  Proposed  Supplement  to  General  Order  No.  31 

There  is  attached  hereto  a  draft  of  a  proposed  Supple¬ 
ment  No.  2  of  General  Order  No.  31  which  has  been  pre¬ 
pared  as  the  result  of  a  study  of  the  effect  of  the  exceedingly 
large  operating  profits  and  capital  gains  realized  by  sub¬ 
sidized  operators  during  the  period  following  the  com¬ 
mencement  of  the  conflict  in  Europe  upon  the  operation  of 
the  reserve  and  “recapture”  provisions  of  the  Merchant 
Marine  Act,  1936,  as  amended,  and  of  operating-differential 
subsidy  agreements  entered  into  pursuant  thereto.  The 
attached  draft,  which  it  is  believed  will  be  found  to  be  self- 
explanatory,  includes,  in  addition  to  the  proposed  revision 
of  the  provisions  of  General  Order  No.  31  relating  to  the 
determination  of  “capital  necessarily  employed  in  the  busi¬ 
ness”,  a  number  of  proposed  revisions  of  other  provisions 
of  that  Order. 

At  a  meeting  on  October  29,  1946  the  Maritime  Commis¬ 
sion  tentatively  approved  the  attached  proposed  Supple¬ 
ment  No.  2  of  General  Order  No.  31  and  appointed  a  com¬ 
mittee  to  bring  it  to  the  attention  of  the  subsidized  operators 


for  comment  and  discussion  and  to  report  to  the  Commis¬ 
sion  the  result  of  its  so  handling  the  matter. 

Accordingly,  it  is  requested  that  at  the  earliest  practi¬ 
cable  moment  you  review  the  attached  draft  and  advise  this 
office  whether  you  have  any  comment  or  suggestions  to 
offer  and,  if  so,  whether  you  would  be  prepared  to  be  repre¬ 
sented  at  a  meeting  to  be  held  in  the  offices  of  the  Commis¬ 
sion  in  Washington  beginning  at  10:00  A.  M.,  Monday, 
December  2,  1946. 

Verv  trulv  vours, 

•  *  *  * 

(S.)  R.  L.  McDonald, 

Asst.  Secretary. 

A  similar  letter  is  being  addressed  to  all  subsidized 
operators. 

Exhibit  4 

[67]  Contract  No.  FMB-12 
FEDERAL  MARITIME  BOARD 

Extended  Operating-Differential  Subsidy  Agreement 
American  President  Lines,  Ltd. 

This  Agreement,  made  as  of  January  1,  1947,  by  and 
between  the  United  States  of  America  (herein  called  the 
“United  States”),  represented  by  the  Federal  Maritime 
Board  established  as  an  agency  within  the  Department  of 
Commerce  by  Reorganization  Plan  Xo.  21  of  1950  (herein 
called  the  “Board”),  and  American  President  Lines,  Ltd., 
a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Delaware  (herein  called  the  “Operator”). 

W ITNESSETH  : 

[68]  Whereas: 

1.  Pursuant  to  the  Merchant  Marine  Act,  1936,  as 
amended  (herein  called  the  “Act”),  the  United  States  Mari¬ 
time  Commission  (herein  sometimes  called  the  “Com¬ 
mission”)  and  the  Operator  entered  into  an  Operating- 
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Differential  Subsidy  Agreement  dated  October  6,  1938,  re¬ 
lating  to  the  operation  on  the  routes  therein  described,  sub¬ 
ject  to  all  the  terms  and  conditions  therein  set  forth,  of  the 
vessels  described  therein ; 

2.  Pursuant  to  the  Act,  the  said  agreement  of  October 
6,  193S  has  from  time  to  time  been  modified  and  amended; 

3.  Operations  under  the  said  agreement  of  October  6, 
1938,  as  so  modified  and  amended,  were  interrupted  by 
reason  of  World  War  II  within  the  meaning  of  the  said 
agreement ; 

4.  With  the  consent  and  authorization  of  the  Commission, 
the  Operator,  beginning  January  1, 1947,  resumed  subsidized 
operations  on  the  services,  routes  and  lines  referred  to 
herein  subject  to  the  terms  and  conditions  hereinafter  set 
forth ; 

***** 

[70]  1-1.  Agreement  of  Parties.  The  United  States  agrees 

to  pay  to  the  Operator  an  Operating-Differential  Subsidy 
determined  as  hereinafter  set  forth,  and  the  Operator 
hereby  agrees  during  the  term  of  this  agreement  to  operate 
the  vessels  hereinafter  named  on  the  services  hereinafter 
designated,  all  in  accordance  with  the  terms  and  conditions 
in  this  agreement  contained;  Provided  that  the  execution 
of  this  agreement  shall  not  prejudice  the  rights,  if  any,  of 
either  the  United  States  or  the  Operator  with  respect  to 
(1)  Line  A-L  Trans-Pacific  Passenger  Freight  Service 
(Trade  Route  29-E)  and  (2)  a  replacement  program  with 
respect  thereto  on  such  terms  and  conditions  as  the  United 
States  shall  prescribe;  Provided  further  (a)  that  the 
Operator  agrees  to  accept  the  decision  of  the  United  States 
concerning  the  valuation  clause  in  case  of  requisition  or 
purchase  to  be  inserted  in  the  construction-differential  con¬ 
tracts  applicable  to  betterments  placed  on  the  SS  Presi¬ 
dents  Van  Buren,  Harrison  and  Johnson  (Ex.  Bolivar, 
Calloway  and  Clay),  and  (b)  that  the  Operator  agrees  to 
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either  accept  the  revised  construction  differential  allowances 
applicable  to  said  vessels  as  determined  by  the  United 
States  or  to  assume  the  entire  cost  of  said  betterments  for 
Operator’s  account. 

[71]  1-2.  Description  of  Subsidized  Services;  Required 

Sailings,  (a)  Each  year  during  the  period  of  this  agreement 
subsequent  to  December  31,  1946,  the  Operator  shall  make 
the  outward  sailings  indicated  below  upon  the  berth  serv¬ 
ices  described  hereunder ;  Provided  that  such  sailings  shall 
be  reduced  in  the  year  preceding  the  termination  date  of 
this  agreement  by  eliminating  sailings  on  voyages  which, 
according  to  schedules  established  in  accordance  herewith, 
would  not  be  completed  by  said  termination  date. 

(b)  Such  sailings  shall  be  upon  sailing  schedules  (includ¬ 
ing  vessels,  dates,  ports  of  call,  and  other  particulars  as 
required)  approved  by  the  United  States.  With  the  prior 
approval  of  the  United  States  in  each  case,  granted  upon 
such  terms  and  conditions  as  the  United  States  shall  pre¬ 
scribe,  the  Operator  may,  on  any  voyage  of  any  subsidized 
vessel,  vary  the  routes  described  in  this  Article  1-2. 

(c)  Pending  the  commencement  of  subsidized  operations 

bv  the  last  of  the  owned  vessels  indicated  below  to  enter 
* 

service,  voyages  performed  by  chartered  vessels  on  ap¬ 
proved  sailings  may  be  taken  into  account,  to  the  extent 
required,  in  determining  the  Operator’s  compliance  with  the 
minimum  sailing  requirements  set  forth  in  this  Article  1-2. 

(d)  Sailings  in  excess  of  the  maximum  numbers  herein 
provided  for,  whether  with  owned  or  chartered  vessels,  and 
whether  or  not  said  vessels  are  included  in  this  agreement, 
may  be  made  only  with  the  prior  approval  of  the  United 
States  and  in  conformity  with  Article  11-21  (g)  of  this  agree¬ 
ment.  In  the  event  such  excess  sailings  are  performed  with 
such  prior  approval,  the  United  States  shall  select  and 
determine  the  specific  voyages  of  subsidized  vessels  within 
such  maximum  with  respect  to  which  subsidy  is  payable 
under  this  agreement.  Such  determination  shall  be  con¬ 
clusive  upon  the  Operator. 
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(e)  If  the  United  States  shall  determine  that  a  change  in 
the  service (s,  route  (s),  or  line(s)  indicated  below  is  neces¬ 
sary  in  the  accomplishment  of  the  purposes  of  the  Act,  the 
United  States  may  make  such  change  upon  such  readjust¬ 
ment  of  payments  to  the  Operator  as  shall  be  arrived  at  by 
the  method  prescribed  in  Section  606(1)  of  the  Act. 

(f)  The  description  of  the  services,  routes  and  lines  and 
sailings  required  thereon  shall  be  as  follows: 

(1)  Line  A-2 — Trans-Pacific  Freight  Service — (Trade 
[72]  Route  No.  29-F  Modified) 

Between  the  California  ports  of  Los  Angeles  and  San 
Francisco  and  Yokohama,  Kobe,  Osaka,  other  Japanese 
ports  (as  traffic  offers),  Shanghai,  other  Xorth  China 
ports  and  ports  in  Manchuria  and  Korea  (as  traffic 
offers),  Hong  Kong,  Manila,  Philippine  Islands  out- 
ports,  French  Indo-China  and  Siam  (as  traffic  offers); 
with  privilege  of  calls  at  ports  of  U.  S.  S.  K.  in  Asia. 

Minimum  Maximum 

Sailings  per  annum  24  26* 

(2)  Line  B — Round -the-World  Service 

From  New  York  via  the  Panama  Canal,  California, 
Hawaiian  Islands,  Japan,  China,  Hong  Kong,  Philip¬ 
pine  Islands,  Straits  Settlements  (Malaya,  including 
Singapore),  Ceylon,  India  and  Pakistan,  Suez  Canal, 
Egypt,  Italy,  France  in  the  Mediterranean,  to  Xew 
York,  with  the  privilege  of  calling  at  Boston,  Havana 
(Cuba),  ports  in  the  Dutch  East  Indies  (Indonesia) 
and  Gibraltar. 

Minimum  Maximum 

Sailings  per  annum  24  26 


*  Except  that  for  1947  only  the  maximum  number  of 
sailings  eligible  for  subsidy  shall  be  30. 
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M.  C.  Approx. 

Year  Hull  Date  No.  of  Sailings 

Vessel  Built  No.  Type  of  Entry  1947  1948  1949  1950 

President  Madison .  1946  2191  C3-S-A4  2-  1-47  5  5  5  5 

President  McKinley .  1946  2192  “  2-12—17  6  3  5  6 

President  Grant .  1945  2189  “  2-14—47“  5  3  —  — 

President  Pierce .  1945  2190  “  2-16-47  5  4  6  5 

President  Taft .  1945  2188  “  2-24-47  5  5  5  6 

President  Jefferson .  1946  2193  “  3-  I-47b  4  5  —  — 

President  Harding .  1945  V699  VC2-S-AP3  3-10-48 '  —  1  —  — 


(ex  Jackson  Victory) 

President  Harrison.  .*. .  1943  270  C3-S-A2  10-  7-49 d  —  —  2  3 


30'  26  23  25 


•Grant  off-subsidy  at  termination  Voy.  12  about  7-30—48;  on  again  in  Round-thc- 
World  at;  Boston  about  4-16-50. 

b  Jefferson  on  completion  Voy.  11  at  S.  F.  about  10-14— 4$,  strike  bound,  then  off-subsidy 
for  Voy.  12  at  S.  F.  12-10— 4S  to  Boston  3-25—49;  thence  Round-thc- World. 

e  Harding  off-subsidv  at  termination  of  Voy.  1  at  L.  A.  about  5-12— IS;  reassigned  for 
subsidy  on  Round-the-World  about  3-1—49. 

d  Harrison  off-subsidy  at  termination  Voy.  5  at  L.  A.  about  7-11-50;  on  again  Voy.  8 
at  L.  A.  about  11-9-50. 

•  See  note  in  Article  I— 2(f) (1)  hereof. 


(2)  Line  B — Ronnd-the-W orld  Service 


Owned  Vessels 

Year 

Built 

M.  C. 
Hull 
Xo. 

Type 

Approx. 

Date 
of  Entry 

X 

1947 

o.  of  Sailings 
1948  1949  1950 

President  Monroe . 

.  1940 

54 

C3-P&C 

3-20-47 

3 

2 

3 

3 

President  Polk . 

.  1941 

110 

U 

4-  6-47 

3 

3 

o 

3 

President  Buchanan . 

.  1945 

V6S5 

VC2-S-AP3 

8-21-47 ' 

1 

o 

*0 

3 

3 

(ex  Skidmore  Victorv) 

President  Fillmore . 

.  1944 

VI 04 

ii 

2-13-48* 

— 

2 

_ 

(ex  Rutland  Victorv) 

President  Tvler . 

.  1944 

V52S 

u 

2-1 3-18  b 

— 

1 

— 

— 

(ex  Iraq  Victory) 
President  Harding . 

.  1945 

V699 

u 

3-  1-49* 

__ 

3 

3 

(ex  Jackson  Victorv) 

President  Van  Buren . 

1943 

269 

C3-S-A2 

3-11-49 

— 

- - 

3 

3 

President  Jefferson . 

1946 

2193 

C3-S-A4 

3-26-49j 

— 

— - 

3 

3 

President  Grant . 

1945 

21S9 

U 

4-1 6-50 k 

- - 

— 

1 

President  Johnson . 

1943 

274 

C3-S-A2 

5-30-50 1 

— 

— 

— 

2 

President  Arthur . 

1946 

VI 69 

VC2-S-AP3 

2-lS-51m 

— 

— 

_ 

(ex  Dartmouth  Victory) 

7 

10 

17 

21 

1  As  chartered  vessel,  Skidmore  Voy.  10  terminated  at  Boston  about  1-30-48;  title 
taken  at  X.  Y.  2-5-4S  at  commencement  of  Voy.  1  as  owned  Buchanan.  Buchanan  off- 
subsidy  at  X.  Y.  termination  Voy.  2  about  12-10-48,  for  two  short  voyages;  on  again  at 
X.  Y.  about  2-7-49  commencement  Voy.  5. 

‘Fillmore  title  acquired  2-13-48;  off-subsidv  at  termination  Voy.  2  at  X.  Y.  about 
12-27-48. 

b  Tyler  title  acquired  2-13-48;  off-subsidy  at  termination  Voy.  1  at  Boston  about 
6-25-48. 

1  Harding  (after  3  off-subsidy  voyages)  reassigned  (see  Trans-Pacific  Voy.  1)  commencing 
Voy.  5  at  Boston  about  3-1-49. 

J  Jefferson  (See  Trans-Pacific  Voy.  3-11,  after  off-subsidy  Voy.  12,  reassigned,  com¬ 
mencing  Voy.  13  at  Boston  about  3-26-49. 

k  Grant  (See  Trans-Pacific  Voys.  5-12),  after  four  off-subsidy  voyages,  reassigned, 
commencing  Voy.  17  at  Boston  about  4-16-50;  off-subsidy  at  completion  Voy.  17  at  X.  Y. 
about  8-17-50;  on  again  at  commencement  Voy.  19  at  Boston  about  1-8-51  (Board  action 
1-25-51). 

1  Johnson  on-subsidy  authorization  by  Commission  action  5-4-50. 

“  Arthur  title  acquired  2-14-51  at  Baltimore;  assigned  per  Board  action  2-23-51. 


M.  C. 
Year  Hull 


Chartered  Vessels  Built  No. 

Marine  Flier .  1945  750 

Marine  Snapper .  1946  2387 

Mount  Mansfield .  1946  2369 

Marine  Leopard .  1946  2386 

Mount  Rogers .  1946  2371 

Willis  Vickery .  1946  2370 

Scott  E.  Land .  1946  2373 

Louis  McHenry  Howe .  1946  2366 

Mount  Davis .  1946  2372 

Willamette  Victory .  1945  V1S0 


(President  Garfield  from  title 
acquisition  about  1-16-51) 


Type 

Approx. 

Date 
of  Entry 

No.  of  Sailings 

1947  194S  1949  1950 

C4-S-B5 

1-  5-47" 

3  2 

— 

— 

C4-S-A4 

1-10-47° 

3  3 

1 

i 

u 

l-2l-47p 

3  2 

3 

i 

u 

2-  5-47° 

2  2 

— 

— 

u 

2-18-47- 

2  2 

— 

— 

u 

4-29—47* 

2  — 

— 

— 

u 

5-13—47* 

9  9 

M  A* 

— 

— 

u 

5-24-47“ 

2  2 

— 

— 

u 

12-20-48’ 

—  1 

2 

2 

VC2-S-AP3 

8-11-49- 

—  — 

2 

1 

19  16  8  5 


n  Flier  withdrawn  upon  completion  of  Vov.  9  at  N.  Y.  Dec.  194S. 

°  Snapper  off-subsidy  upon  termination  Vov.  8  at  X.  Y.  about  8-1-49:  on  again  for  Voy. 

11  at  Boston  about  5-15-50  (Comm,  action  5-4-50):  off  at  completion  Voy.  11  at  Boston 
about  10-14-50. 

p  Mansfield  withdrawn  upon  completion  Voy.  11  at  X.  Y.  about  5-24-50  (Comm, 
action  5-4-50). 

°  Leopard  withdrawn  upon  completion  Voy.  6  at  X*.  Y.  about  10-S-4S. 

-  Rogers  withdrawn  upon  completion  Voy.  6  at  X.  Y.  about  9-30—48. 

■Willis  Vickery  withdrawn  upon  completion  Voy.  4  at  X.  Y.  about  2-21-48. 

*  Scott  Land  withdrawn  upon  completion  Voy.  6  at  X.  Y.  about  12-3-4S. 

°  Louis  Howe  withdrawn  upon  completion  Voy.  Sat  X.  Y.  about  11-10—48. 

''Davis  off-subsidv  at  termination  Voy.  10  at  X.  Y.  about  5-12-50;  on  again  for  Voy. 

12  at  Boston  about  10-26-50:  withdrawn  upon  completion  of  Vov.  12  during  February 
1951. 

w  Willamette  off-subsidy  upon  completion  of  Voy.  17  at  Boston  about  4-14-50:  on  again 
for  Voy.  19  at  Boston  about  9-11-50;  off-subsidy  upon  completion  of  Voy.  19  at  Boston 
about  1—15—51  - 

Note:  The  dates  of  entry  and  withdrawal  set  forth  in  I-3(a)(l)  and  I-3(a)(2)  above 
are  only  approximate  and  the  actual  dates  will  be  as  determined  by  the  United  States. 
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[75]  1-4.  Determination  of  Ainount  of  Subsidy,  (a)  Sub¬ 

ject  to  all  the  terms  of  this  agreement  and  effective  as  of 
January  1,  1947,  the  United  States  shall,  pursuant  to  Sec¬ 
tion  603(b)  of  the  Act,  pay  to  the  Operator,  as  operating- 
differential  subsidy,  sums  not  exceeding  the  excess  of  the 
fair  and  reasonable  cost  of  insurance,  maintenance,  repairs 
not  compensated  by  insurance,  wages  and  subsistence  of 
officers  and  crews,  and  any  other  items  of  expense  in  which 
the  United  States  shall  find  and  determine  that  the  Operator 
is  at  a  substantial  disadvantage  in  competition  with  vessels 
of  the  foreign  country  hereinafter  referred  to,  in  the  opera¬ 
tion  under  United  States  registry  of  the  vessels  covered  by 
this  agreement,  over  the  estimated  fair  and  reasonable  cost 
of  the  same  items  of  expense  (after  deducting  therefrom 

anv  estimated  increase  in  such  items  necessitated  In*  fea- 
*  * 

tures  incorporated  pursuant  to  the  provisions  of  Section 
501(b)  of  the  Act)  if  such  vessel  were  operated  under  the 
registry  of  a  foreign  country  whose  vessels  are  substantial 
competitors  of  the  vessels  covered  by  this  agreement. 

*  *  *  *  * 

[77]  (b)  The  operating-differential  subsidy  rates  incorpo¬ 

rated  herein  are  tentative  only  and  not  final.  The  United 
States  shall  determine  final  rates  as  soon  as  practicable 
and  upon  such  determination  this  agreement  shall  be  modi¬ 
fied  accordingly.  Reference  in  Article  1-5 (a)  hereof  to  “the 
differential  rates  hereinabove  set  forth”  is  to  the  final  rates 
referred  to  in  this  Article  I-4(b).  Pursuant  to  Article  11-23 
hereof,  not  in  excess  of  75  per  centum  of  the  subsidy  pay¬ 
able,  computed  on  the  basis  of  the  tentative  rates  incorpo¬ 
rated  herein,  may  be  paid  with  respect  to  approved  voyages 
commenced  during  the  calendar  years  1947  and  1948,  subject 
to  such  subsequent  adjustment,  if  any,  as  may  be  necessary 
due  to  determination  of  final  rates. 

*  *  * 


* 


* 
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[81]  1-11.  Recapture  Periods.  For  purposes  of  Article 

II-2S  hereof,  this  agreement  shall  be  deemed  to  have  con¬ 
tinued  without  interruption  from  October  1,  193S,  and  the 
initial  period  of  recapture  of  excess  profits  shall  expire 
September  30,  1948.  The  first  accounting  period  of  the  sec¬ 
ond  recapture  period  shall  end  December  31,  1948. 

[81]  1-12.  Termination  Date  of  Agreement.  This  agree¬ 

ment  shall  terminate  on  December  31,  1957 :  Provided,  how¬ 
ever,  that  the  Operator  agrees  that  when  the  United  States 
determines  that  combination  vessels  should  be  built  for  op¬ 
eration  on  the  Operator's  Round-theAYorld  Service,  the 
Operator  shall  within  120  days  thereafter  present  and  agree 
in  writing  to  a  construction  program  satisfactory  in  all  im¬ 
portant  details  to  the  United  States,  and  upon  the  Oper¬ 
ator’s  failure  to  submit  or  agree  to  such  a  program  within 
the  allotted  time,  the  United  States  shall  have  the  right 
to  forthwith  terminate  this  agreement  with  the  Operator. 

*•***•#■ 

[81]  1-14.  Provisions  of  Part  11  of  this  Agreement,  (a) 

This  agreement  consists  of  two  parts,  Part  I  (designated 
“Special  Provisions”)  and  Part  II  (designated  “General 
Provisions’’) ;  annexed  hereto  is  a  true  copy  of  the  said  Part 
II  comprising  and  including  representations  and  warran¬ 
ties  by  the  Operator  and  40  Articles  approved  by  the 
Commission  on  July  13.  1949,  as  modified  pursuant  to  Com¬ 
mission  action  of  December  21,  1949.  The  original  of  said 
Part  II  is  retained  in  the  files  of  the  Maritime  Administra¬ 
tion.  References  herein  to  the  United  States  and  in  said 
Part  II  to  the  Commission  shall  be  taken,  where  the  context 
shall  so  require,  also  to  include  the  successor  or  successors, 
under  Reorganization*  Plan  Xo.  21  of  1950  or  otherwise, 
to  the  function  or  functions  of  the  Commission  in  connec¬ 
tion  with  which  such  reference  is  made. 


(b)  Execution  of  the  agreement  on  behalf  of  the  United 
States  shall  constitute  the  written  acknowledgment  required 
by  the  provisions  of  Paragraph  (e)  of  Article  11-21  hereof. 

(c)  Notwithstanding  any  provisions  to  the  contrary  in 
this  Part  I  or  Part  II, 

[82] 

(1)  the  Operator  agrees  to  accept  any  changes  by 
the  United  States  in  the  definition  of  the  term  “Cap¬ 
ital  Necessarily  Employed  in  the  Business”  as  set 
forth  in  General  Order  71  of  the  Commission,  includ¬ 
ing,  without  limitation,  changes  with  respect  to  the 
effective  date  of  said  definition; 

(2)  the  Operator  shall  whenever  required  by  the 
United  States  renew  its  warranties  and  representa¬ 
tions  and  submit  such  proof  as  may  be  required  in 
order  to  assure  the  United  States  of  the  continued 
maintenance  on  the  part  of  the' Operator  of  the  ability, 
experience,  financial  resources  and  other  qualifica¬ 
tions  necessary  to  enable  the  Operator  to  conduct  the 
proposed  operations  of  the  vessels  covered  by  this 
agreement  as  to  meet  competitive  conditions  and  pro¬ 
mote  foreign  commerce  and  in  order  further  to  give 
effect  to  undertakings  given  by  the  Operator  to  con¬ 
duct  its  operations  in  the  most  economical  and  efficient 
manner.  Failure  to  comply  herewith  or  to  correct  any 
deficiencies  as  determined  by  the  United  States  to 
exist  with  respect  to  matters  referred  to  in  this  para¬ 
graph  (c)(2)  shall  constitute  events  of  default  here¬ 
under  and  the  United  States  may  terminate  this  agree¬ 
ment  if  any  such  default  shall  continue  for  a  period 
of  thirty  (30)  days  after  notice  thereof  has  been  mailed 
or  telegraphed  by  the  United  States  to  the  Operator; 

(3)  where  permission  is  or  has  been  granted  pur¬ 
suant  to  the  proviso  clause  of  the  first  paragraph  of 
Section  805(a)  of  the  Act,  in  the  event  of  substantial 
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change  in  the  character  or  extent  of  such  operation 
over  those  conducted  during  1935,  or  if  such  operations 
are  found  to  be  prejudicial  to  the  objects  and  policy 
of  the  Act,  such  permission  may  be  limited  or  ter¬ 
minated  by  the  United  States,  after  notice  to  the 
Operator  and  opportunity  for  hearing,  with  respect 
to  any  or  all  of  the  operations  thus  permitted. 

Part  II  of  this  agreement  shall  be  deemed  modified  to 
conform  herewith. 

•**■*•** 

[110]  11-25.  Capital  Reserve  Fund.  Subject  to  the  appli¬ 

cable  provisions  of  the  Act  and  the  rules  and  regulations 
from  time  to  time  adopted  and  prescribed  by  the  Commis¬ 
sion  pursuant  thereto,  there  shall  be  created  and  maintained 
a  capital  reserve  fund,  subject  to  the  joint  control  of  the 
Operator  and  the  Commission. 

(a)  The  Operator  shall  deposit  in  the  capital  reserve 
fund: 

(1)  Promptly  upon  receipt  thereof,  the  proceeds  of 
all  insurance  and  indemnities  received  by  the  Operator 
on  account  of  the  total  loss  of  any  subsidized  vessel; 
insurance  proceeds  on  account  of  partial  loss  of  any 
subsidized  vessel  in  excess  of  repair  expenditures ;  and 
the  proceeds  of  sale  or  other  disposition  of  any  sub¬ 
sidized  vessel; 

[111]  (2)  Xot  later  than  90  days  or  within  such  addi¬ 
tional  time  as  the  Commission  may  grant  after  expira¬ 
tion  of  each  accounting  year,  as  defined  in  Article  11-24 
hereof,  an  amount  equal  to  the  annual  depreciation 
charges  on  the  subsidized  vessel (s)  owned  by  the 
Operator  (computed  on  a  twenty-year  life  expectancy 
of  such  vessel (s))  actually  earned  during  such  account- 
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ing  year  from  operation  of  such  vessel (s)  and  the 
services  incident  thereto  over  and  above  the  annual 
expense  of  operation  of  such  vessel(s)  (before  depre¬ 
ciation)  ;  and,  also  to  the  extent  earned,  the  amount, 
if  any,  by  which  such  annual  depreciation  charges  for 
prior  years  under  this  agreement  shall  have  exceeded 
the  payments  with  respect  thereto  made  into  the  capital 
reserve  fund  out  of  available  net  earnings  for  such 
prior  years; 

(3)  From  time  to  time  during  the  period  of  this 
agreement,  such  percentage  of  the  annual  net  profits 
(without  regard  to  capital  gains  and  capital  losses) 
of  the  operation  of  the  subsidized  vessel (s)  and  serv¬ 
ices  incident  thereto  as  the  Commission  shall  deter¬ 
mine  is  necessary  further  to  build  up  a  fund  for  re¬ 
placement  of  the  subsidized  vessel (s);  but  the  Com¬ 
mission  shall  not  require  the  Operator  to  make  such 
deposit  of  such  net  profits  in  the  capital  reserve  fund, 
unless  such  net  profits  cumulative  to  the  date  such 
deposit  is  to  be  made  shall  be  in  excess  of  10  per 
centum  per  annum  upon  the  Operator’s  capital  neces¬ 
sarily  employed  in  the  operation  of  the  subsidized 
vessel (s)  and  services  incident  thereto  (determined 
in  the  manner  stated  in  Article  11-29)  from  the  effec¬ 
tive  date  of  this  agreement; 

(4)  From  time  to  time  during  the  period  of  this 
agreement,  with  the  prior  approval  of  the  Commission 
in  each  case,  such  additional  amounts  as  the  Operator 
may  desire  to  deposit,  by  transfer  from  the  special  re¬ 
serve  fund  or  otherwise. 

[112] 

(b)  During  the  period  of  this  agreement,  disbursements 
may  be  made  from  the  capital  reserve  fund  (except  as  pro¬ 
vided  in  Paragraph  (c)  of  this  Article  11-25  and  in  Article 
II-28(b))  for  the  following  purposes  and  no  others: 


(1)  Payment  of  the  principal  when  due  on  all  notes 
secured  by  mortgage  on  the  subsidized  vessel (s)  held 
by  the  Commission  or  given  with  the  prior  approval 
of  the  Commission  for  the  acquisition  of  such  vessel (s) 
by  the  Operator;  and,  with  the  prior  consent  of  the 
Commission  (i)  payment  of  any  sums  owing  but  not 

1  yet  due  on  such  notes  so  secured,  and  (ii)  payment  of 
the  principal  when  due  of  other  notes  secured  by  mort¬ 
gage  on  the  subsidized  vessel (s)  given  subsequent  to 
the  acquisition  of  such  vessel(s)  by  the  Operator  for 
the  purposes  described  in  subparagraph  (2)  hereof; 
and 

(2)  With  prior  approval  of  the  Commission,  (i)  the 
purchase  of  replacement  vessels  or  reconstruction  of 
vessels  or  additional  vessels  to  be  employed  by  the 
Operator  on  an  essential  foreign-trade  line,  route,  or 
service  approved  by  the  Commission,  (ii)  payment  of 
the  principal  when  due  of  notes  secured  by  purchase 
money  mortgage  on  any  such  vessel,  and  (iii)  payment 
of  anv  sums  owing  but  not  vet  due  on  such  notes  so 
secured. 

[113] 

(c)  If,  during  any  accounting  year,  the  Operator's  gen¬ 
eral  funds  have  become  seriously  depleted  by  operating 
losses  on  the  subsidized  vessel (s),  and  the  special  reserve 
fund  created  pursuant  to  Article  11-26  hereof  has  been 
exhausted,  the  Commission  may,  in  its  discretion,  permit 
the  Operator  temporarily  to  withdraw  from  its  capital 
reserve  fund  such  excess  therein  on  deposit  over  and  above 
the  amount  necessary  to  pay  the  principal  amount  cur¬ 
rently  due  or  about  to  become  due  on  the  Operator’s  mort¬ 
gage  obligation  on  the  subsidized  vessel (s) ;  Provided,  how¬ 
ever,  that  the  sum  so  withdrawn  shall  be  repaid  to  the 
capital  reserve  fund  as  soon  as  the  Operator’s  financial 
condition  shall  in  the  judgment  of  the  Commission  permit. 


(d)  The  provisions  of  Paragraphs  (a)  and  (b)  of  this 
Article  11-25  shall  be  applicable  to  unsubsidized  vessels 
owned  by  the  Operator  for  whose  purchase,  construction, 
reconstruction,  reconditioning  or  improvement  the  Com¬ 
mission  has  heretofore  authorized  or  may  hereafter  author¬ 
ize  withdrawals  from  the  capital  reserve  fund;  Provided 
that : 

(1)  The  total  amount  required  to  be  deposited  in 
the  fund  with  respect  to  any  unsubsidized  vessel  shall 
be  limited  to  the  amount  so  withdrawn; 

(2)  The  total  amount  withdrawn  for  payment  of 
notes  secured  bv  mortgage  on  anv  unsubsidized  vessel 
shall  in  no  case  exceed  the  amount  deposited  in  the 
fund  on  account  of  depreciation  of  such  vessel  up  to 
the  time  of  such  withdrawals;  and 

(3)  Except  as  otherwise  in  specific  instances  author¬ 
ized  bv  the  Commission,  if  anv  unsubsidized  vessel 
shall  be  operated  otherwise  than  on  an  essential 
foreign  trade  line,  route  or  service  approved  by  the 
Commission,  the  fund  shall  prior  to  such  operation  be 
reimbursed  for  the  balance  of  the  amount  so  with¬ 
drawn. 

[114]  11-26.  Special  Reserve  Fund.  Subject  to  the  appli¬ 

cable  provisions  of  the  Act  and  of  the  rules  and  regula¬ 
tions  from  time  to  time  adopted  and  prescribed  by  the  Com¬ 
mission  pursuant  thereto,  there  shall  be  created  and  main¬ 
tained  a  special  reserve  fund,  subject  to  the  joint  control 
of  the  Operator  and  the  Commission. 

(a)  The  Operator  shall  deposit  in  the  special  reserve 
fund : 

(1)  Xot  later  than  90  days  or  within  such  additional 
time  as  the  Commission  may  grant  after  expiration 
of  each  accounting  year,  as  defined  in  Article  11-24 


so 


hereof,  the  amount,  if  any,  of  the  net  profits  (without 
regard  to  capital  gains  and  capital  losses)  from  the 
operation  of  the  subsidized  vessel (s)  and  services 
incident  thereto  in  excess  of  10  per  centum  per  annum 
on  the  Operator’s  capital  necessarily  employed  in  the 
operation  of  the  subsidized  vessel(s)  and  services  inci¬ 
dent  thereto  remaining  after  deducting  any  payments 
required  to  be  made  from  such  net  profits  into  the 
capital  reserve  fund  on  account  of  depreciation  for  a 
prior  period  or  as  a  deposit  required  by  the  Commis¬ 
sion  pursuant  to  Paragraph  (a)(3)  of  Article  11-25 
hereof.  Provided  that  to  the  extent  that  the  operating- 
differential  subsidy  otherwise  payable  hereunder  shall, 
pursuant  to  Articles  11-23  and  11-24  hereof,  not 
actually  be  paid  but  accrued  for  the  Operator’s  account 
and  shall  be  represented  on  the  Operator’s  books  by  a 
contingent  accounts  receivable  item  against  the  Com¬ 
mission  as  a  partial  or  complete  offset  to  the  recapture 
accrual,  the  Operator  shall  be  excused  from  making 
deposits  in  the  special  reserve  fund;  Provided  further 
that  to  the  extent  that  any  amount  paid  to  the  Operator 
by  the  Commission  reduces  the  balance  in  such  con¬ 
tingent  receivable  account  against  the  Commission, 
such  amount,  unless  it  is  forthwith  deposited  in  the 
fund,  shall  be  considered  as  withdrawn  under  Section 
607 (h)  of  the  Act; 

[115]  (2)  From  time  to  time,  with  the  prior  approval  of 
the  Commission  in  each  case,  any  additional  amounts 
that  the  Operator  may  desire  to  deposit. 

(b)  During  the  period  of  this  agreement  disbursements 
may  be  made  from  the  special  reserve  fund  for  the  following 
purposes  and  no  others: 

(1)  Reimbursement  to  the  Operator’s  general  funds 
for  any  losses  in  the  operation  of  the  subsidized  ves- 
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sel(s)  and  services  incident  thereto  sustained  during 
the  period  of  this  agreement ; 

(2)  Reimbursement  to  the  Operator’s  general  funds 
for  current  operating  losses  on  completed  voyages  of 
subsidized  vessel (s)  whenever  the  Commission  shall 
determine  that  it  is  improbable  that  such  current  losses 
will  be  made  up  by  profits  on  other  voyages  during 
the  current  vear ; 

(3)  Transfer  to  the  capital  reserve  fund,  with  the 
prior  consent  of  the  Commission  in  each  case,  of  such 
amounts  as  the  Operator  may  desire ; 

(4)  Payment,  as  provided  in  Article  11-28  hereof,  of 
amounts  due  from  the  Operator  to  the  Commission  as 
reimbursement  for  operating-differential  subsidy  pay¬ 
ments  received  by  the  Operator.  To  the  extent,  how¬ 
ever,  that  after  such  payment  the  balance  remaining  in 
the  special  reserve  fund  would  be  less  than  5  per  centum 
of  the  Operator’s  capital  necessarily  employed  in  the 
operation  of  the  subsidized  vessel (s)  and  services  inci¬ 
dent  thereto,  such  reimbursement  shall  be  deferred 
until  the  amount  on  deposit  in  the  fund  shall  be  suffi¬ 
cient  to  leave  a  balance  remaining  after  such  reimburse¬ 
ment  at  least  equal  to  such  5  per  centum,  or  if  this 
agreement  shall  earlier  terminate  then  until  such  termi¬ 
nation;  Provided  that  the  deferment  provided  in  this 
subparagraph  (4)  shall  not  be  granted  to  the  extent 
that  the  reduction  in  the  balance  in  the  special  reserve 
fund  below  5  per  centum  of  the  Operator’s  capital  nec¬ 
essarily  employed  is  attributable  to  (i)  the  deposit  in 
the  capital  reserve  fund  of  earnings  which  would  other¬ 
wise  have  been  deposited  in  the  special  reserve  fund, 
or  (ii)  the  transfer  of  funds  from  the  special  reserve 
fund  to  the  capital  reserve  fund;  in  such  event  the 
Operator  shall  deposit  in  the  special  reserve  fund  from 
its  general  funds  an  amount  sufficient  to  permit  pay- 


ment  to  the  Commission  of  the  full  reimbursement 
otherwise  required  hereunder.  Such  deposit  from 
general  funds  for  this  purpose  may,  with  the  Com¬ 
mission's  approval,  be  treated  as  an  advance  deposit 
of  future  earnings  required  to  be  deposited  in  the 
special  reserve  fund ; 

(5)  Withdrawal,  if  the  Commission  approves,  for 
1  payment  into  the  Operator’s  general  funds  or  for  dis¬ 
tribution  as  a  special  dividend  or  as  a  bonus  to  officers 
or  employees,  of  some  or  all  of  the  excess  over  5  per 
centum  of  capital  necessarily  employed  in  the  business 
remaining  in  the  special  reserve  fund  after  disburse¬ 
ments  in  accordance  with  subparagraphs  (1),  (2),  (3) 
and  (4)  of  this  Article  II-26(b). 

***** 


[  1  IS]  11-28.  Recapture  of  Excess  Profits,  (a)  At  the  end 
of  the  initial  period  of  recapture  set  forth  in  Part  I  hereof, 
at  the  expiration  of  each  subsequent  10-year  period  during 
which  this  agreement  shall  have  been  in  effect,  and  upon  the 
termination  of  this  agreement,  the  Commission  shall  deter¬ 
mine  the  amount  of  the  net  profits  of  the  Operator  on  its 
subsidized  vessel (s)  and  services  incident  thereto  (without 
regard  to  capital  gains  and  capital  losses)  during  such  ini¬ 
tial  period  of  recapture,  such  subsequent  10-vear  period, 
or  the  period  (from  the  date  of  this  agreement  or  the  expira¬ 
tion  of  the  last  preceding  period,  as  the  case  may  be)  to 
the  termination  of  this  agreement,  after  deduction  of  de¬ 
preciation  charges  based  upon  a  20-year  life  expectancy  of 
the  subsidized  vessel (s).  Forthwith  upon  such  determina¬ 
tion,  if  such  net  profit  for  any  such  period  has  averaged 
more  than  10  per  centum  per  annum  upon  the  Operator’s 
capital  investment  necessarily  employed  in  the  operation 
of  the  subsidized  vessel(s),  service(s),  route(s),  and  line(s), 
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the  Operator  shall  pay  to  the  Commission  an  amount  equal 
to  one-half  of  such  profits  in  excess  of  10  per  centum  per 
annum  as  partial  or  complete  reimbursement  for  operating- 
differential  subsidy  payments  received  by  the  Operator  for 
such  period,  but  the  amount  of  excess  profits  so  recaptured 
shall  not  in  any  case  exceed  the  amount  of  the  operating- 
dififerential  subsidy  payments  theretofore  made  to  the 
Operator  for  such  period  under  this  agreement,  and  the  pay¬ 
ment  of  such  reimbursement  to  the  Commission  shall  be 
subject  to  the  provisions  of  Section  607  of  the  Act  and 
Articles  11-26  and  11-29  hereof. 

(b)  In  the  event  of  termination  of  this  agreement,  any 
reimbursement  previously  deferred  under  Paragraph 
(b)(4)  of  Article  11-26  hereof  and  any  reimbursement  due 
under  this  Article  II-2S  shall  be  payable  from  any  amounts 
then  in  the  special  reserve  fund  and  the  capital  reserve 
fund;  Provided  that  any  balance  of  such  reimbursement 
not  paid  out  of  the  said  reserve  funds  shall  be  payable  out 
of  any  other  assets  of  the  Operator.  The  amount  so  pay¬ 
able  from  such  other  assets  shall  not  exceed,  however,  the 
aggregate  of  (i)  any  amounts  transferred  to  the  general 
funds  of  the  Operator  from  either  of  such  reserve  funds 
and  not  repaid  thereto;  (ii)  earnings  deposited  in  the  capi¬ 
tal  reserve  fund  that  would  otherwise  have  been  deposited 
in  the  special  reserve  fund;  (iii)  amounts  transferred  to  the 
capital  reserve  fund  from  the  special  reserve  fund;  and 
(iv)  prepayments  of  amounts  not  due  before  one  year  after 
the  date  of  termination  of  this  agreement  which  have  been 
made  from  the  capital  reserve  fund  pursuant  to  Article 
11-25  (b)(1)  (i). 

(c)  Within  90  days  after  expiration  of  each  recapture 
period  or  after  termination  of  this  agreement  the  Operator 
shall  if  required  by  the  Commission,  pay  to  the  Commis¬ 
sion  not  less  than  90  per  centum  of  the  amount  estimated 
by  the  Commission  to  be  payable  as  such  reimbursement 
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in  accordance  with  the  provisions  of  this  Article  and  the 
rules  and  regulations  from  time  to  time  prescribed  by  the 
Commission  less  any  unpaid  subsidy  which  would  otherwise 
be  payable  upon  determination  by  the  Commission  of  the 
net  profits  of  the  Operator  pursuant  to  this  Article;  Pro¬ 
vided  that  no  deduction  shall  be  made  from  that  portion 
of  the  recapture  accrual  applicable  to  the  period  ended 
December  31,  1946  for  unpaid  subsidy  appplicable  to  the 
period  subsequent  thereto;  Provided  further  that  in  any 
event  the  Operator  shall  have  60  days  within  which  to  make 
such  payment  from  the  date  of  notice  of  the  Commission’s 
requirement  thereof. 

[120]  11-29.  Determination  of  “Xet  Earnings' ’  or  “ Net 

Profits ”  and  “ Capital  Xecessarily  Employed  in  the  Busi¬ 
ness"  or  “Capital  Investment  Xecessarily  Employed  in 
the  Operation  of  the  Subsidized  Vcssel(s),  Service(s), 
Boutr(s).  and  Line(s).”  For  the  purposes  of  this  agree¬ 
ment  : 

(a)  “net  earnings”  or  “net  profit”  shall  be  determined 
as  provided  in  the  applicable  rules  and  regulations  adopted 
and  prescribed  by  the  Commission  in  its  General  Order  Xo. 
31,  as  amended  from  time  to  time; 

(b)  “capital  necessarily  employed  in  the  business”  and 
4 4 capital  investment  necessarily  employed  in  the  opera¬ 
tion  of  the  subsidized  vessel(s),  service(s),  route(s),  and 
linc(s)”  shall,  with  respect  to  all  annual  or  other  account¬ 
ing  periods  which  terminated  concurrently  with  or  prior 
to  the  termination  of  the  recapture  period  which  was  cur¬ 
rent  on  December  31, 1946,  be  determined  as  provided  in  the 
applicable  rules  and  regulations  as  adopted  and  prescribed 
by  the  Commission  in  its  General  Order  Xo.  31,  as  amended, 
exclusive,  however,  of  the  provisions  of  General  Order  71; 

(c)  with  respect  to  all  annual  or  other  accounting  periods 
terminating  subsequent  to  the  annual  or  other  accounting 
periods  mentioned  in  subparagraph  (b)  hereof,  and  in  the 
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case  of  contracts  taking  effect  on  or  after  January  1,  1947, 
the  provisions  of  General  Order  No.  71,  as  amended  from 
time  to  time,  delining  the  terms  “capital  necessarily  em¬ 
ployed  in  the  business”  and  “capital  investment  neces¬ 
sarily  employed  in  the  operation  of  the  subsidized  vessel (s), 
service(s),  route(s),  and  line(s)”,  shall  be  controlling,  and 
the  provisions  of  General  Order  No.  31,  as  amended  from 
time  to  time,  shall  be  applicable  only  to  the  extent  that  such 
provisions  are  consistent  with  the  provisions  of  General 
Order  No.  71,  as  amended  from  time  to  time. 

*  *  *  *  * 

[83]  In  Witness  Whereof,  the  parties  hereto  have  ex¬ 
ecuted  this  agreement  in  quintuplicate  as  of  the  day  and 
year  first  above  written  and  actually  on  the  5th  day  of  Oc¬ 
tober,  1951. 

United  States  of  America, 

By Federal  Maritime  Board, 

(Seal) 

Attest : 

By:  A.  J.  Williams, 

Secretary. 

R.  L.  McDonald, 

Assistant  Secretary. 

American  President  Lines,  Ltd., 

By :  George  Killion, 

(Seal)  President. 

Attest : 

J.  A.  Tognetti, 

Secretary. 

Assistant  General  Counsel , 

Approved  as  to  form : 

Elmer  E.  Metz, 

Assistant  General  Counsel  Federal  Maritime  Board. 

T.  Lisi 
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I,  J.  A.  Tognetti,  certify  that  I  am  the  Secretary  of  the 
corporation  named  as  Operator  in  the  within  contract; 
that  George  Killion,  who  signed  the  said  contract  on  behalf 
of  the  Operator,  was  the  President  of  said  corporation,  that 
I  know  his  signature,  and  his  signature  thereto  is  genuine; 
and  that  said  contract  was  duly  signed,  sealed,  and  attested 
for  and  in  behalf  of  said  corporation  by  authority  of  its 
governing  body. 

J.  A.  Tognetti. 

[16S]  Supplemental  Stipulation  Between  the  Parties 

It  is  hereby  stipulated  and  agreed  between  the  attorneys 
for  the  plaintiff  and  for  the  defendants  as  follows: 

A.  General 

1.  Clarence  G.  Morse,  who  succeeded  Louis  S.  Rothschild 
as  Member  and  Chairman  of  the  Federal  Maritime  Board 
and  as  Maritime  Administrator  on  March  18,  1955,  may  be 
substituted  as  a  party  defendant  in  his  place  and  stead. 

2.  The  stipulation  between  the  parties  filed  with  the  pre¬ 
trial  order  of  March  15,  1955,  remains  in  full  force  and 
effect,  as  supplemented  by  the  present  stipulation. 

3.  The  parties  agree,  subject  to  the  approval  of  this 
Court,  that  the  action  shall  be  tried  upon  a  stipulated  docu¬ 
mentary  record  without  testimony  from  witnesses  and  with 
briefs  and  argument  to  be  submitted  at  a  time  to  be  fixed 
by  the  Court. 

4.  Attached  hereto  as  Annex  A  is  an  indexed  volume  of 
documents  numbered  from  1  to  88.  The  parties  agree  that 
subject  to  the  objection  of  any  party  on  the  grounds  of 
relevancy,  materiality,  or  competency,  each  of  these  docu¬ 
ments  may  be  treated  as  proved  and  admitted  into  evidence, 
and  the  actual  facts  (but  not  the  conclusions  of  fact  or  law) 
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recited  in  these  documents  may  be  treated  as  proved  and 
admitted  in  evidence. 

[169]  B.  Supplemental  Facts 

Subject  to  the  objection  of  any  party  on  the  grounds  of 
relevancy,  materiality,  or  competency,  the  parties  further 
stipulate  and  agree  as  follows: 

5.  All  of  plaintiff’s  vessels  were  requisitioned  by  the 
Government  during  World  War  II,  and  three  were  returned 
after  the  war.  Plaintiff  owned  eight  vessels  when  it  re¬ 
sumed  subsidized  operations.  From  1947  to  1954  the  charac¬ 
ter  and  extent  of  plaintiff’s  vessel  replacement  program 
has  been  the  subject  of  prolonged  discussion  between  plain¬ 
tiff  and  the  Commission  or  Board.  In  1948  plaintiff  began 
construction  of  three  combination  vessels  for  its  Round- 
the-World  service.  In  September  1950  the  three  vessels 
under  construction  were  prior  to  completion  requisitioned 
for  Navy  use,  and  completed  for  Navy  account. 

6.  In  1949  plaintiff  filed  application  for  the  construction 
of  four  additional  similar  combination  vessels  for  this  serv¬ 
ice.  The  application  for  the  additional  four  vessels  was 
thereafter  withdrawn.  The  resumption  addendum  executed 
on  October  5,  1951,  provided  that  plaintiff  would  be  re¬ 
quired  to  submit  at  a  certain  time  thereafter  a  satisfactory 
vessel  replacement  program.  Pursuant  to  this  require¬ 
ment,  plaintiff  and  the  Board,  acting  on  behalf  of  the  United 
States,  reached  agreement  upon  plaintiff’s  vessel  replace¬ 
ment  program  for  the  Round-the-World  and  trans-Pacific 
passenger  services  in  July  1954,  and  on  December  31,  1954, 
for  its  other  services  as  well. 

7.  In  October  1938,  incident  to  a  financial  reorganization, 
about  92%  of  the  voting  stock  of  the  plaintiff  was  trans¬ 
ferred  to  the  Commission,  and  plaintiff’s  name  was  changed 
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from  the  Dollar  Steamship  Line,  Ltd.,  Inc.  to  American 
President  Lines,  Ltd.  From  1945  to  1952  the  former  owners 
of  the  stock  and  the  Government  were  in  protracted  and  com¬ 
plex  litigation  over  the  ownership  of  the  transferred  stock. 
This  was  settled  in  June  1952  by  an  agreement  pursuant  to 
which  the  stock  would  be  sold  under  sealed  bids  to  the  high¬ 
est  bidder,  with  the  proceeds  divided  equally  between  the 
Government  and  the  Dollar  interests.  The  stock  was  sold 
to  its  present  owners  in  November  1952. 

[170]  S.  Plaintiff,  from  the  resumption  of  subsidized  opera¬ 
tions  on  January  1,  1947,  conducted  its  vessel  operations  in 
conformity  with  the  requirements  fixed  by  the  Board.  After 
plaintiff  executed  its  resumption  addendum  on  October  5, 
1951,  plaintiff  was  paid  operating  differential  subsidy  to 
cover  the  period  January  1,  1947-October  5,  1951,  and  has 
been  paid  subsidy  for  all  subsequent  periods. 

9.  Plaintiff  submitted  sailing  schedules  each  month  which 
were  duly  examined  and  approved  by  the  Commission.  On 
June  16,  1949,  APL  paid  to  the  United  States  $6,102,000  on 
account  of  subsidy  recapture  for  that  part  of  the  10-year 
recapture  period  ending  March  30,  1942. 

10.  Plaintiff’s  witnesses  if  called  would  testify  that  its 
current  assets  and  current  liabilities  on  August  30,  1951, 
were : 


Current  Assets 
Cash  and  marketable 


seeurities .  $3.431. 000 

Receivables . .  2S .  060 . 000* 

Inventories,  supplies, 

spare  parts .  611. 000 


$32,102,000 

‘The  receivables  consisted  of: 

Accrued  subsidy  less  es¬ 
timated  recapture. . .  $20. 166.000 
Other  receivables .  7 . 894 . 000 


S2S.060.000 


Current  Liabilities 


X  otes  payable .  $  213. 000 

Accounts  payable  and 

accruals .  11. 796 . 000 

Federal  income  tax  . .  . .  3.159.000 

Advance  ticket  sales 

and  deposits .  1 . 972 . 000 

Owing  to  subsidiary ...  1 . 469 . 000 


$18,609,000 

Without  Accrued  Subsidy 
Current  assets .  'll.  936 .  (XX) 


Deficit  in  current  posi¬ 
tion .  $  6.673.000 
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11.  Plaintiff's  witnesses  if  called  would  testify  that  ac¬ 
cording  to  its  books  plaintiff’s  “capital  necessarily  em¬ 
ployed”  for  the  periods  here  in  issue  would  be  estimated  as 
follows : 


“Capital  Necessarily  Employed"  by  Ai’L 


Under 
G.  O.  31 

Year  1947 .  §20.099,000 

Jan.  1-Scpt.  30,  1948 .  18.098,000 


Under 
G.  O.  71 
S14.456.000 
13,356.000 


Amount  of  Profit  (10%  of  “Capital  Necessarily  Employed”) 

Not  Subject  to  Any  Recapture 

Under  Under 

G.  O.  31  G.  O.  71 

1947  .  S  2.009.900  S  1,445.600 

1948  (entire  year) .  1.809.800  1,335.600 


Due  to  the  complexities  of  combined  subsidy  and  tax  ac¬ 
counting  the  roughly  $5,000,000  difference  under  the  defi¬ 
nitions  of  “Capital  Necessarily  Employed”  is  difficult  to 
translate  into  an  annual  difference  in  recapturable  income, 
but  the  amounts  involved  are  substantial. 


[171] 

12.  American  Export  Line  and  New  York  &  Cuba  Mail 
Line  were  subsidized  operators  before  the  war,  each  with  a 
recapture  period  ending  December  31,  1947.  Each  waived 
subsidy  for  the  year  1947  and  on  June  6,  1951,  and  August 
16,  1951,  respectively,  entered  into  resumption  addenda  to 
their  operating-differential  subsidy  contracts,  effective  as 
of  January  1,  1948. 

13.  When  plaintiff  executed  its  resumption  addendum  on 
October  5,  1951,  plaintiff  had  knowledge  that  the  Board 
had  undertaken  reconsideration  of  G.  0.  71  in  consequence 
of  criticism  by  the  Comptroller  General  (Audit  Report  for 
1948  and  1949,  H.  Doc.  No.  465,  81st  Cong.,  2d  Sess.)  and 
the  House  of  Representatives  Committee  on  Expenditures 
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in  the  Executive  Departments  (H.  Rpt.  Xo.  2104,  Slst  Cong., 
2d  Sess.,  p.  31). 

14.  Plaintiff's  accounts  for  the  10-year  recapture  period 
ending  September  30, 1948,  have  not  yet  been  finally  audited 
by  the  Maritime  Administration.  On  March  16,  1955,  the 
field  auditors  sent  their  audit  of  the  1947  accounts  to  plain¬ 
tiff,  who  commented  thereon  on  March  28,  1955.  Under 
ordinary  procedures  the  field  audit  is  sent  to  Maritime  Ad¬ 
ministration  headquarters  for  review.  This  has  in  the  past 
taken  a  year  or  more  but  is  expected  now  to  be  a  substan¬ 
tially  lesser  period.  The  accounts  for  the  period  January  1- 
September  30,  1948,  have  not  yet  been  audited  in  the  field. 
Subject  to  such  audit,  the  Government  has  paid  to  plain¬ 
tiff  90  per  cent  of  the  subsidy  accrued  during  the  period 
January  1,  1947  to  September  30,  194S,  less  recapture,  as 
computed  on  the  basis  of  plaintiff’s  accounts.  Upon  com¬ 
pletion  of  the  audit,  the  accounts  running  between  plaintiff 
and  the  Government  will  be  appropriately  adjusted. 

Warner  W.  Garner, 

Attorney  for  the  plaintiff. 

Edward  H.  Hickey, 

Attorney ,  Department  of  Justice, 

Attorney  for  the  defendants . 

May  26,  1955. 

[172]  Index  of  Stipulated  Documents 

I.  Exhibits  to  the  Complaint 
Date 

A.  12/21/49  Text  of  G.  O.  71. 

B.  9/17/52  Amendment  1  to  G.  O.  71. 

C.  9/17/52  Report  of  Federal  Maritime  Board  and  Maritime  Ad¬ 

ministrator  on  reconsideration  of  the  effective  date  of 
G.  O.  71. 
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II.  Exhibits  to  the  Answer 


1. 

Date 

7/23/46 

2. 

8/ 12/46 

3. 

11/20/46 

4. 

10/  5/51 

III.  Documents  Anne 
No.  Date 

1.  6/11/40 

2.  3/1 S/46 

3. 

5/22/46 

4. 

7/12/46 

[173] 

5. 

12/10/46 

6. 

12/13/46 

4  . 

2/11/47 

S. 

2/25/47 

9. 

3/  4/47 

10. 

3/  6/47 

11. 

3/31/47 

12. 

6/  9/47 

13. 

7/  9/47 

Letter,  Commission  to  plaintiff,  advising  plaintiff  it 
must  file  application  for  resumption  of  subsidized 
operations. 

Supplemental  application  of  plaintiff  for  resumption  of 
subsidized  operations. 

Letter,  Commission  to  plaintiff,  transmitting  draft  of 
proposed  amendment  to  G.  O.  31. 

Resumption  Addendum  to  plaintiff’s  operating-dif¬ 
ferential  subsidy  contract. 


Text  of  pertinent  portion  of  G.  O.  31. 

Letter,  Commission  to  plaintiff,  granting  permission 
to  transfer  vessels  from  one  subsidized  service  to 
another. 

Press  Release — Commission  designates  32  foreign 
trade  routes  as  essential. 

Application  of  plaintiff  for  resumption  of  subsidized 
operations. 

Letter,  Commission’s  Government  Aids  Division  to 
plaintiff,  requesting  plaintiff’s  agreement  to  postpone¬ 
ment  of  date  of  resumption  of  subsidized  operations 
from  August  1,  1946,  to  January  1,  1947. 

Letter,  plaintiff  to  Commission’s  Division  of  Govern¬ 
ment  Aids,  agreeing  to  proposed  postponement  to 
January  1,  1947. 

Letter,  plaintiff  to  Commission  requesting  specific 
standards  for  Commission  approval  or  disapproval  of 
current  sailings  for  subsidy  purposes. 

Letter,  Commission  to  plaintiff,  explaining  that  in 
view  of  unsettled  conditions  immediately  post-war, 
only  tentative  approvals  can  be  given  pending  formal 
determinations  of  Commission  establishing  long  range 
subsidy  patterns. 

Letter,  American  Merchant  Marine  Institute,  Inc.,  to 
Commission’s  Director  of  Finance,  acknowledging  that 
new  definition  of  capital  necessarily  employed  is  to  be 
made  effective  as  of  January  1,  1947,  and  suggesting 
inclusion  of  later  expenditures  in  view  of  this  fact. 
Letter,  Commission’s  Government  Aids  Division  to 
plaintiff,  stating  that  unsettled  post-war  conditions 
make  determination  of  foreign  cost  data  difficult:  re¬ 
questing  that  each  subsidized  operator  furnish  such 
foreign  cost  data  as  may  be  available. 

Letter,  American  Merchant  Marine  Institute,  Inc.  to 
Commission,  requesting  inclusion  of  later  reserve  fund 
expenditures,  in  view  of  proposed  effective  date  of 
January  1,  1947,  for  revised  definition  of  capital 
necessarily  employed. 

Report  of  Commission  on  applications  of  several  oper¬ 
ators  (including  APL)  for  resumption.  Published  at 
3  U.  S.  M.  C.  325. 

Letter,  plaintiff’s  A.  B.  Poole  to  Commission’s  Govern¬ 
ment  Ajds  Division,  assuring  attempt  to  accumulate 
foreign  cost  data,  and  acknowledging  difficulty  of  so 
doing. 
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No.  Date 

14.  7/22/47  Notes  of  plaintiff’s  A.  B.  Poole  summarizing  confer¬ 

ence  with  Commission's  Government  Aids  Division. 
Resumption  addendum  to  be  a  complete  substitute  for 
prewar  contracts,  in  view  of  basic  changes  in  world 
economy. 

1"».  1 1  / 10/47  Letter,  plaintiff's  A.  B.  Poole  to  Commission’s  Division 

of  Government  Aids,  commenting  on  tentative  provi¬ 
sions  to  be  included  in  plaintiff’s  resumption  addendum. 

[174] 

1G.  12/  2/47  Teletype,  plaintiff  to  Commission’s  Chairman,  stating 

plaintiff  “will  not  be  in  a  position’’  to  commit  itself 
to  purchase  of  passenger  ships  without  certain  assur¬ 
ances,  and  counter  proposing  that  such  ships  be  built 
by  the  government  for  charter  to  plaintiff. 

17  12/  9/47]  Excerpts  from  Commission  actions  approving  use  of 

1/  5/4S[  SSs.  PRESIDENT  WILSON  and  CLEVELAND  in 
1/  9/48 j  subsidized  transpacific  operations. 

15.  12/10/47  Letter,  Commission’s  Chairman  to  plaintiff,  stating 

that  Commission  will  study  plaintiff’s  proposals  of 
December  2,  1947. 

19.  3/  8/48  Letter,  plaintiff  to  Commission’s  Chairman  reporting 

conclusion  of  plaintiff’s  Board  of  Directors  “that 
existing  circumstances  make  it  advisable  to  withhold 
purchase  at  this  time.” 

20.  3 /22/4S  Letter,  Commission’s  Chairman  to  plaintiff,  requesting 

clarification  of  plaintiff's  program  for  required  vessel 
replacement. 

21.  4/13/48  Notes  of  plaintiff’s  A.  B.  Poole:  route  descriptions  for 

use  in  resumption  addendum. 

22.  5/  4/4S  Letter,  Commission’s  Chairman  to  plaintiff,  requesting 

plaintiff’s  prompt  decision  on  shipyards'  bids  for  vessel 
construction,  opened  on  4/30/48:  and  declining  to 
build  subsidized  vessels  at  Government  expense  for 
charter  to  plaintiff. 

23.  5/24/4S  Letter.  Commission’s  Chairman  to  plaintiff,  renewing 

request  of  May  4,  1948,  re  replacement  program:  em¬ 
phasizing  urgency  in  view  of  time  limit  for  acceptance 
of  shipyard  bids  invited  for  construction  of  ships  for 
plaintiff's  Round-the-World  service. 

24.  7/  9/48  Letter,  Commission’s  Chairman  to  plaintiff,  again  de¬ 

clining  to  construct  vessels  at  government  expense  for 
charter  to  plaintiff;  requesting  plaintiff's  prompt  con¬ 
sideration  of  shipyard  bids  on  plaintiff’s  proposed 
vessels:  reiterating  need  for  plaintiff’s  realistic  con¬ 
sideration  of  replacement-construction  program:  re- 

Suesting  early  appearance  before  Commission  for 
iscussion  of  such  program. 

25.  8/12/4S  Commission’s  staff  makes  tentative  proposals  to  plain¬ 

tiff  as  to  resumption  addendum  provisions  and  con¬ 
struction-replacement  program. 

26.  S/14/4S  Extract  from  Minutes  of  plaintiff’s  Board  of  Directors — 

plaintiff’s  A.  B.  Poole  reports  to  Board  that  vessel 
construction-replacement  program  must  be  adopted: 
such  program  is  necessary  preliminary  to  conclusion 
of  resumption  addendum. 

27.  20/14/48  Extract  from  Minutes  plaintiff’s  Board  of  Directors — 

plaintiff’s  G.  Kiliion  reports  that  subsidy  payments 
should  be  coming  in  earlv  in  1949. 

[175] 

28.  1 1/30/4S  Teletype,  plaintiff’s  X.  M.  Brinson  to  plaintiff’s  G- 

Kiliion,  advising  that  Commission  rejected  proposed 
Supplement  2  to  G.  O.  31,  and  directed  renewed  study 
by  staff  of  redefinition  of  capital  necessarily  employed. 
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No. 

20. 

30. 


31. 


32. 


33. 


34. 


35. 


30. 


37. 


[176] 

38. 


39. 


40. 


41. 

42. 

43. 


Date 
2/  2/49 

2/  7/49 

2/24/49 

3/14/49 

4/  1/49 

5/10/49 

5/13/49 


5/31/49 

6/24/49 

6/27/49 
7/  1/49 

7/14/49 

8/  4/49 

8/10/49 

8/11/49 


letter,  plaintiff  to  Commission’s  Chairman,  requesting 
that  in  light  of  new  vessel  construction,  plaintiff  he 
assured  of  operating  subsidy  contracts  covering  a 
twenty  year  period. 

Circular  letter  from  Commission’s  General  Counsel  to 
all  subsidized  operators,  transmitting  draft  of  revised 
standard  form  of  resumption  addendum,  and  inviting 
operators’  comments  thereon. 

Letter,  Commission’s  Chairman  to  plaintiff,  stating 
that  Commission  will  study  plaintiff’s  proposal  of 
February  2,  1949. 

Letter,  plaintiff’s  A.  B.  Poole  to  Commission,  proposing 
that  plaintiff  be  excused  until  subsidy  payments  were 
received  from  making  certain  deposits  for  reserve 
funds  in  accordance  with  provisions  of  G.  O.  31. 

Letter,  Commission’s  Secretary  to  plaintiff's  A.  B. 
Poole,  authorizing  postponement  of  deposits  into  re¬ 
serve  funds  as  requested  on  March  14,  1949,  and  ad¬ 
vising  that  allocation  of  the  deposits  would  await 
definition  of  capital  necessarily  employed. 

Letter,  Commission's  Cost  Analysis  Division  to  plain¬ 
tiff’s  A.  B.  Poole,  reporting  difficulties  being  en¬ 
countered  in  determination  of  foreign  competition  and 
cost  data. 

Letter,  Commission’s  Secretary  to  plaintiff,  outlining 
in  detail  the  Commission’s  adoption  of  principal  pro¬ 
visions  for  inclusion  in  plaintiff's  resumption  addendum, 
and  requesting  that  plaintiff  indicate  its  concurrence 
on  attached  copy  of  letter  and  return  it. 

Letter,  Commission’s  Bureau  of  Government  Aids  to 
plaintiff’s  A.  B.  Poole,  explaining  that  Commission  no 
longer  has  representatives  of  its  own  in  foreign  coun¬ 
tries,  but  must  rely  instead  upon  State  Department's 
Foreign  Service  officers  and  upon  operators’  coopera¬ 
tion  in  compiling  foreign  cost  data. 

Excerpts  from  staff  recommendation  to  Commission, 
recommending  reduction  of  basic  charter  hire  on  SSs. 
PRESIDENT  CLEVELAND  and  WILSON,  in  view 
of  inability  to  determine  precisely  the  amount  of 
accruing  subsidy. 

Action  of  Commission  authorizing  extension  of  charter 
with  subsidy  and  reaffirming  essentiality  of  plaintiff’s 
trans- Pacific  passenger  service. 

Letter,  plaintiff’s  A.  B.  Poole  to  Commission's  Secre¬ 
tary,  acknowledging  Commission's  letter  of  May  13, 
1949,  and  stating  that  plaintiff  “concurs”  therein, 
subject  to  certain  “refinements.” 

Letter,  Commission’s  Assistant  Secretary  to  plaintiff, 
acknowledging  “your  letter  of  July  1,  1949,  concurring 
in  substance  in  the  action”  of  the  Commission,  and 
stating  that  suggestions  for  certain  modifications  would 
be  studied  by  Commission's  staff. 

Letter,  Commission’s  Division  of  Cost  Analysis  to 
plaintiff’s  M.  L.  Fein,  reporting  progress  on  foreign 
cost  data,  and  pointing  out  some  further  difficulties  in 
compiling  the  same. 

Letter,  plaintiff’s  M.  L.  Fein  to  Commission’s  Cost 
Analysis  Division,  transmitting  additional  foreign  cost 
data. 

Letter,  plaintiff’s  M.  L.  Fein  to  Commission’s  Cost 
Analysis  Division,  transmitting  further  information 
on  foreign  cost  data. 
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Xo. 

44. 

Date 

8/16/49 

45. 

S/24/49 

46. 

9/  S/49 

47. 

10/  6/49 

4S. 

10/17/49 

49. 

11/  3/49 

49a. 

12/  3/49 

50. 

12/27/49 

51. 

51a. 

1/11/50' 

1/12/50, 

52. 

2/10/50 

53. 

2/27/50 

54. 

2/27/50 

55. 

2/13/50 

56. 

2/20/50 

57. 

2/21/50 

Letter,  plaintiff's  A.  B.  Poole  to  Commission’s  G. 
Helmbold,  reporting  further  study  by  plaintiff  of 
vessel  replacement  program,  and  expressing  concern 
over  delay  in  executing  resumption  addendum. 

Letter,  Commission’s  Secretary  to  plaintiff,  trans¬ 
mitting  tentative  redefinition  of  capital  necessarily 
employed,  G.  O.  71,  and  inviting  operators'  comments. 
Letter,  plaintiff’s  M.  L.  Fein  to  Commission's  Division 
of  Cost  Analysis,  transmitting  supplemental  foreign- 
flag  data. 

Letter,  plaintiff’s  M.  L.  Fein  to  Commission's  Division 
of  Cost  Analysis,  transmitting  supplemental  foreign 
cost  data. 

Excerpts  from  transcript  of  conference  between  Com¬ 
mission’s  representatives  and  those  of  subsidized  lines, 
on  provisions  of  proposed  G.  O.  71. 

Excerpt,  Minutes  plaintiff’s  Board  of  Directors;  plain¬ 
tiff’s  A.  B.  Poole  reports  current  status  of  Commission’s 
foreign  cost  studies  and  provision  of  resumption 
addendum. 

Letter,  plaintiff's  Killion  to  Commission,  requesting 
that  the  subsidy  agreement  be  changed  to  permit  the 
use  of  9  rather  than  5  vessels  in  the  trans- Pacific 
freight  service. 

Letter,  Commission's  Secretary  to  plaintiff,  advising 
that  Commission  grants  plaintiff's  request  for  exten¬ 
sion  of  deadline  on  submission  of  replacement  program 
from  December  31,  1949,  to  June  30,  1950. 

Letters,  Commission’s  District  Auditor  to  plaintiff, 
speeifving  procedure  for  preparation  of  vouchers  for 
subsidy  payments. 

Letter,  Commission’s  Secretary  to  Moore-McCormack 
Lines,  Inc.,  advising  that  Commission  has  approved 
detailed  provisions  for  inclusion  in  Moore-McCormack’s 
resumption  addendum  contract,  and  requesting  that 
Moore-McCormack  indicate  concurrence  by  signing 
and  returning  attached  copy. 

Concurrence  noted  on  copy  attached  to  Document  52 
by  Moore-McCormack's  A.  V.  Moore,  with  note  that 
separate  request  is  being  made  for  changes. 

Letter,  Moore-MeCormack’s  A.  V.  Moore,  President, 
to  Commission’s  Secretary,  outlining  suggested  changes 
in  provisions  set  forth  in  Commission’s  letter  of 
February  10,  1950. 

Letter,  plaintiff's  X.  M.  Brinson  to  Commission’s 
Secretary,  requesting  postponement  of  Commission’s 
action  on  plaintiff’s  letter  of  December  3,  1949,  sug¬ 
gesting  changes  in  number  of  vessels  and  sailings  in 
plaintiff’s  trans- Pacific  freight  service  pending  plain¬ 
tiff’s  further  consideration  of  the  matters  which  it  re¬ 
quested. 

Excerpts  from  testimony  before  the  Sub-committee  of 
of  the  House  Committee  on  Expenditures  in  the  Execu¬ 
tive  Departments  (8lst  Cong.,  2d  Sess.,  pp.  197-199, 
204,  219,  228-231).  Discussion  of  proper  effective 
date  for  G.  O.  71. 

Letter,  Commission’s  Secretary  to  plaintiff,  advising 
that  Commission  agrees  to  postpone  consideration  of 
plaintiff’s  request  for  changes  in  number  of  vessels 
and  sailings  in  plaintiff’s  trans-Pacific  freight  service, 
as  requested  by  plaintiff  on  February  13,  1950. 


No. 

58. 
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Date 

3/  3/50  Letter,  plaintiff’s  A.  B.  Poole  to  Commission’s  Chair¬ 
man,  pointing  out  difficult  fiscal  position  of  plaintiff 
in  view  of  large  subsidy  accruals  as  yet  unrealized  and 
requesting  authority  to  advise  auditors  that  subsidy 
contract  may  reasonably  be  expected  during  calendar 
year. 

59.  3/  3/50  Letter,  Commission’s  Bureau  of  Government  Aids  to 

plaintiff,  inquiring  as  to  what  changes  plaintiff  may 
contemplate  requesting  in  scheduled  minimum  voyage 
requirements. 

60.  3/  7/50  Telegram,  Commission’s  Chairman  to  plaintiff’s  A.  B. 

Poole,  advising  that  plaintiff  may  reasonable  expect 
resumption  addendum  to  be  concluded  during  current 
calendar  year. 

[178] 

61.  3/  8/50  Memorandum,  Commission’s  Bureau  of  Government 

Aids  to  Commission’s  Chairman,  pointing  out  further 
difficulties  encountered  in  the  compilation  of  adequate 
foreign  cost  data  for  plaintiff’s  passenger  vessels  and 
requesting  extension  of  time. 

62.  3/29/50  Letter,  applicant’s  G.  Killion  to  Commission’s  Bureau 

of  Government  Aids,  clarifying  plaintiff’s  proposals  on 
scheduled  minimum  vo\'age  requirements. 

62a.  4/18/50  Letter,  plaintiff  to  Commission,  suggesting  trade  route 

and  itinerary  descriptions. 

63.  5/  8/50  Letter,  Commission’s  Bureau  of  Government  Aid  to 

plaintiff,  acknowledging  receipt  of  plaintiff’s  proposals 
dated  April  18,  1950,  for  revision  of  trade  route  de¬ 
scriptions  and  sailing  frequencies  to  be  established  in 
plaintiff’s  resumption  addendum,  and  advising  that 
Commission’s  staff  will  study  the  same. 

64.  5/18/50  Extracts  from  Sixth  Intermediate  Report  of  House 

Committee  on  Expenditures  in  the  Executive  Depart¬ 
ments  (H.  Rpt.  No.  2104,  81st  Cong.,  2d  Sess.,  pp. 
10-11).  Committee  expresses  view  that  G.  O.  71 
should  be  made  effective  as  of  January  1,  1947. 

65.  7/  6/50  Extracts  Meeting  of  plaintiff’s  Board  of  Directors; 

plaintiff’s  A.  B.  Poole  reports  recent  discussions  with 
Commission’s  staff,  and  summarizes  outstanding  prob¬ 
lems  responsible  for  delay  in  execution  of  resumption 
addendum. 

66.  7/10/50  Letter  Commission’s  Secretary  to  plaintiff,  advising 

that  Commission  has  granted  plaintiff's  request  for 
postponement  of  deadline  on  plaintiff’s  submission  of 
replacement  program  from  June  30,  1950,  to  December 
31  1950 

67.  9/  6/50  Letter,  plaintiff’s  G.  Killion  to  FMB’s  Chairman, 

Admiral  Cochrane,  reviewing  history  of  transactions 
related  to  formulation  of  resumption  addendum,  and 
protesting  against  delays. 

68.  10/  5/50  Letter  from  Cochrane,  Maritime  Administrator,  to 

plaintiff,  acknowledging  plaintiff’s  letter  of  September 
6,  1950,  assuring  plaintiff  of  the  agency’s  cooperation. 

69.  11/10/50  Letter,  plaintiff’s  Killion  to  Cochrane,  Administrator, 

protesting  against  continuing  doubt  as  to  qualifica¬ 
tion  of  trans-Pacific  passenger  vessels  for  subsidy,  and 
against  delays  attributable  to  disagreement  on  con¬ 
struction  subsidy. 

70.  12/19/50  Extract  from  Minutes  of  plaintiff’s  Board  of  Directors; 

Board  of  Directors  protests  against  delays  and  appoints 
committee  of  members  to  consider  resumption  adden¬ 
dum  situation. 
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[179] 


No. 

71. 

Date 

12/29/50 

72. 

1/  5/51 

73. 

1/  9/51 

73a. 

1/  5/51 

( 4. 

2/  8/51 

75. 

2/12/51 

i 

76. 

1 

3/  1/51 

77. 

3/  6/51 

78. 

3/  8/51 

79. 

4/  3/51 

so. 

5/  7/51 

81. 

6/  1/51 

[180] 

82. 

6/  5/51 

83. 

6/  7/51 

i 

84. 

7/20/51 

Letter,  Commission's  Secretary  to  plaintiff,  advising 
that  FBM  grants  plaintiff's  request  for  further  exten¬ 
sion  of  deadline  on  submission  of  replacement  program 
from  December  31,  1950,  to  June  30,  1951. 

Minutes  of  plaintiff’s  Board  of  Directors  Meeting: 

Board  of  Directors’  Committee  submits  report  on 
resumption  addendum  situation.  The  report  protests 
delays  in  conclusion  of  addendum. 

Letter,  plaintiff’s  Killion  to  Cochrane,  Administrator, 
transmitting  report  of  Directors'  committee,  dated  j 

January  5,  1951. 

Report  of  Committee  of  plaintiff’s  Board  of  Directors 
on  delay  in  execution  of  resumption  addendum. 

Letter,  Commission’s  Office  of  Subsidy  and  Govern¬ 
ment  Aid  to  plaintiff’s  Killion,  reporting  progress  on 
formulation  of  resumption  addendum  as  a  result  of 
conference  between  Commission’s  staff  and  plaintiff’s 
representatives,  and  pointing  out  that  replacement 
program  remains  unsettled. 

Letter,  plaintiff’s  Killion  to  Cochrane,  Administrator, 
requesting  permission  to  withdraw  plaintiff’s  applica¬ 
tion  of  April  13.  1950,  for  construction  and  purchase  of 
four  passenger  ships  for  Round-the- World  service. 

Letter,  plaintiff’s  A.  B.  Poole  to  Administration’s  Divi¬ 
sion  of  Credits  and  Collections,  requesting  permission 
to  pay  regular  dividend  on  preferred  stock  from  earnings 
accumulated  prior  to  December  31,  1947. 

Letter,  Administration’s  Office  of  Subsidy  and  Govern¬ 
ment  Aid  to  plaintiff’s  Killion,  acknowledging  plain¬ 
tiff's  withdrawal  of  application  for  construction  of 
four  Round-the- World  passenger  ships;  and  requesting 
early  action  on  plaintiff’s  submission  of  overall  vessel 
construction-replacement  program  under  operating 
differential  subsidy  agreement. 

Letter,  Administration’s  Division  of  Credits  and  Col¬ 
lections  to  plaintiff,  granting  permission  to  plaintiff  to 
pay  dividend  on  preferred  stock  as  requested  in  plain¬ 
tiff’s  letter  of  March  1,  1951. 

FMB  approves  resumption  addendum  inclusive  of 
provisions  governing  Intercoastal  service  of  Round- 
the- World  ships  and  G.  O.  71. 

American  Merchant  Marine  Institute  opposes  retro¬ 
active  effect  of  G.  O.  71. 

Letter,  Administration’s  Office  of  Subsidy  and  Govern¬ 
ment  Aid  to  plaintiff,  calling  the  plaintiff’s  attention  to 
deadline  of  June  30,  1951,  on  submission  of  replace¬ 
ment  program;  and  requesting  plaintiff’s  early  advice 
on  this  matter. 

Extracts  from  Minutes  plaintiff’s  Board  of  Directors; 

Board  receives  report  that  resumption  addendum  cannot 
be  executed  until  resolution  of  problems  respecting 
plaintiff’s  Intercoastal  operations,  and  effective  date  of 
G.  O.  71;  certain  directors  protest. 

Letter,  plaintiff’s  Killion  to  Cochrane,  Administrator, 
requesting  further  postponement  of  deadline  on  vessel 
replacement  from  June  30,  1951,  to  December  31,  1951, 
pending  execution  of  an  operating-differential  subsidy 
agreement. 

Letter,  plaintiff’s  Killion  to  Administration’s  Office  of 
Subsidy  and  Government  Aid,  proposing  several 
changes  in  third  draft  of.  plaintiff’s  resumption  ad¬ 
dendum. 
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No.  Date 

85.  9/18/51  Letter,  Administration’s  Secretary  to  plaintiff,  trans¬ 

mitting  for  execution  plaintiff’s  resumption  addendum. 
S6.  9/21/51  Extracts  from  plaintiff’s  Board  of  Directors’  Meeting; 

Board  votes  to  execute  the  resumption  addendum. 

87.  12/18/52  FMB  denies  re-hearing  on  its  decision  of  September 

17,  1952,  fixing  effective  date  of  G.  O.  71  by  amend¬ 
ment  1  thereto. 

88.  2/19/53  Letter,  Oceanic  Steamship  Co.  to  Administration,  pro¬ 

testing  retroactive  effect  of  G.  0.  71. 

July  9,  1948 

[304]  Air  Mail 
Mr.  George  Killion 

President,  American  President  Lines,  Ltd. 

311  California  Street 
San  Francisco  4,  California 

Dear  Mr.  Killion : 

This  is  in  reply  to  your  letter  of  June  17  following  your 
personal  appearance  before  the  Commission.  In  our  in¬ 
formal  conferences  the  Commission  has  been  glad  to  explore 
with  you  our  mutual  problems,  but  in  connection  with  deci¬ 
sive  action  which  must  be  taken  with  respect  to  pending 
bids  for  the  construction  of  proposed  new  vessels  for  the 
Round-the-World  Service,  we  must  be  realistic. 

In  outlining  the  proposals  which  you  have  submitted,  it 
appears  that  you  have  not  fully  weighed  the  suggestions  in 
my  letters  to  you  of  May  4  and  May  24,  1948,  that  negotia¬ 
tions  be  entered  into  promptly  with  the  Government  Aids 
Division  looking  to  consummation  of  a  definite  commitment 
with  respect  to  obligations  which  your  Company  has  as¬ 
sumed  as  a  contractor  under  Title  VI  of  the  Merchant 
Marine  Act,  1936,  as  amended,  particularlv  under  Section 
601(a)(2). 

The  Administration  policy,  as  enunciated  in  the  1949 
Budget  Message  and  the  President’s  letter  of  April  15, 1948, 
to  the  undersigned,  and  as  confirmed  to  you  in  recent  con¬ 
ferences,  is  that  the  use  of  Title  VTI  is  presently  out  of  the 
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question  as  a  supplemental  aid  to  a  construction  program 
such  as  is  required  to  carry  out  the  obligations  of  your  sub¬ 
sidy  agreement.  Unquestionably,  the  greatly  improved 
financial  position  of  your  Company  over  the  resources  avail¬ 
able  when  the  subsidy  agreement  was  originally  entered  into 
minimizes  the  need  for  Title  VII  aid.  Moreover,  it  must  be 
apparent  to  you  that  the  results  of  operation  of  vessels  ac¬ 
quired  under  Title  V  will  be  more  favorable  than  would  be 
the  case  of  their  charter  under  Section  714. 

However,  the  question  for  immediate  determination  is: 
Does  your  Company  propose  to  carry  through  the  intent  of 
your  application  of  November  1,  1946,  for  the  acquisition 
under  Title  V  of  five  combination  passenger-cargo  vessels 
for  the  Kound-the-World  Service? 

Believing  in  the  good  faith  of  your  intent  to  fulfill  your 
replacement  obligations  with  owned  vessels  suitable  for 
assigned  services,  the  Commission  under  existing  law  has 
tentatively  approved  your  Title  V  application  and  twice 
has  obtained  bids  for  the  construction  of  vessels  primarily 
of  your  Company’s  design.  The  second  set  of  bids,  which 
were  submitted  for  your  review,  were,  as  you  know,  limited 
for  acceptance  within  sixty  days.  However,  as  you  were 
advised  by  telegram  of  June  25,  which  you  acknowledged  by 
wire  June  29,  a  30-day  extension  has  been  granted  to  July 
30  for  the  acceptance  of  an  adjusted  price  bid  as  submitted 
by  New  York  Shipbuilding  Corporation,  the  low  bidder.  If 
advantage  is  to  be  taken  of  such  extension,  there  must  be  a 
meeting  of  minds  without  further  delav. 

[305]  The  following  represents  the  bids  present  available 
for  acceptance  as  to  each  of  five  vessels  of  P2-S-DN1  design 
(V-2000) ;  the  estimated  related  foreign  costs  in  each  cate¬ 
gory;  and  the  tentatively  estimated  construction-differen¬ 
tial  percentages  applicable  to  cost  changes,  inclusive  of 
approved  alterations  of  design : 
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Form  I 

As  to  each  of  5  Vessels  (Low  Pressure 

(188  pass,  cap.)  Steam) 

Class  B  (Adjusted  Price)  to  U.S.M.C .  $10,207,000 

Estimated  Related  Foreign  Cost,  i.e.,  Selling 

Price  (to  be  adjusted) .  6,745,000 

Tentatively  Estimated  Construction-differen¬ 
tial .  33.92% 


Form  II 
(High  Pressure 
Steam) 
$10,312,000 

6.815,000 

33.91% 


With  respect  to  the  above  proposals,  the  Commission's 
technical  advisers  are  definitely  in  favor  of  an  award  under 
Form  II,  but  your  indicated  preference  in  a  definite  recom¬ 
mendation  for  award  will  be  given  most  sympathetic  con¬ 
sideration. 

As  to  the  combination  passenger-cargo  vessels  President 
Cleveland  and  President  Wilson,  presently  operating 
under  charter  from  the  Commission  in  Trans-Pacific  Serv¬ 
ice  29-E,  an  application  for  the  purchase  thereof  pursuant 
to  the  requirements  of  the  Commission’s  General  Order  60 
will  be  entertained.  It  should  be  pointed  out  in  this  con¬ 
nection  that  the  Commission’s  action  of  June  9,  1947,  in 
allocating  a  Freight  Service  29-F  to  your  Company  indi¬ 
cated  such  service  as  supplemental  to  a  passenger-cargo 
service  for  which  your  Company  had  previously  assumed 
a  contractual  obligation  to  acquire  under  private  owner¬ 
ship  suitable  replacement  vessels. 

Obviously,  a  replacement  program  as  to  combination 
passenger-cargo  vessels  is  necessary’  for  accomplishment 
both  for  the  Round-the-World  Service  and  the  Trans¬ 
pacific  Service  contemplated  by  your  subsidy  contract. 
Such  a  program  must  be  satisfactory  to  the  Commission  as 
well  as  to  yourselves.  In  ether  words,  the  broad  outline  of 
such  a  program  is  essentially  a  condition  precedent  to  any 
long-term  extension  of  your  operating-differential  subsidy 
agreement  and  the  payment  of  subsidy  at  parity  rates 
thereunder. 

Within  the  limitations  of  existing  laws,  however  receptive 
the  Commission  may  be  to  granting  further  aid  if  and  when 
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authorized  by  the  Congress,  details  of  such  a  program  can 
be  worked  out  by  representatives  of  your  Company  consult¬ 
ing  with  the  Commission  and  members  of  its  staff,  followed 
by  implementing  action  upon  definitive  recommendations 
prepared  on  the  basis  of  mutual  understanding.  Should  the 
Congress,  in  the  near  future,  enact  legislation  enlarging  the 
benefits  presently  extended  to  the  shipping  industry  with 
respect  to  new  construction,  it  is  believed  that  proper 
methods  may  be  found  for  making  such  additional  benefits 
available  to  those  members  of  the  industrv  who  are  willing 
to  proceed  with  their  required  construction  programs  at 
this  time. 

Therefore,  that  mutuality  of  purpose  may  be  achieved 
and  timely  action  taken  under  Title  V  on  the  pending  con¬ 
struction  bids,  extended  only  until  July  30,  you  and  appro¬ 
priate  representatives  of  your  Company  are  requested  to 
appear  before  the  Commission  at  the  earliest  date  possible 
in  order  that  necessary  negotiations  and  commitments  may 
be  concluded. 


Sincerely  yours, 


AAFisher/gim. 
(Initialled  by  Morse 
Bartin 
McDaniel 
Sullivan 
Smith 
McKeough 


(S.)  W.  W.  Smith, 

Chairman. 
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cc :  General  Files 
Government  Aids 
Commissioner  McKeough 
‘  ‘  Mellen 

“  Carson 

Mr.  Morse 

Chief,  Technical  Bureau  (2) 

General  Counsel 

Chief,  Bu.  of  Fiscal  Affairs 

Chief,  Research  Division 

Bureau  of  Operations — Mr.  Helmbold;  Mr.  Sullivan 
Large  Vessel  Sales — Mr.  Pimper 
Mr.  Jos.  F.  Gillen,  American  President  Lines,  Ltd., 
Washington,  D.  C. 


May  13,  1949 

[320]  American  President  Lines,  Ltd. 

311  California  Street 
San  Francisco  4,  California 

Attention:  Mr.  George  Killion,  President 

Gentlemen : 

This  will  confirm  to  you  that  at  a  meeting  held  on  March 
21,  1949,  the  Commission  gave  consideration  to  your  appli¬ 
cation  dated  July  12,  1946,  as  supplemented  and  amended, 
contemplating  resumption  of  subsidized  operations  and  a 
revision  of  your  Operating-differential  Subsidy  Agreement 
dated  October  6,  193S,  as  amended,  with  modification  of 
service  and  route  descriptions,  and  the  introduction  of  new 
vessels  in  an  assigned  services,  together  with  provision  for 
vessel  replacements. 

Thereupon,  and  subject  to  execution  by  American  Presi¬ 
dent  Lines,  Ltd.,  of  a  construction-differential  subsidy 
contract  providing  for  the  acquisition  by  your  Company  of 


102 


three  combination  passenger-cargo  vessels  substantially  of 
Design  P2-S1-DX1  for  Round-the-World  subsidized  opera¬ 
tion  in  accordance  with  the  Commission’s  previous  action 
of  November  16,  194S,  the  Commission,  pursuant  to  and  in 
furtherance  of  provisions  of  the  Merchant  Marine  Act  of 
1936,  as  amended  and  supplemented  by  enabling  statutes,  at 
said  meeting  of  March  21,  1949  took  action  as  follows : 

I.  Determined  and/or  reaffirmed  determinations,  hereto¬ 
fore  made  pursuant  to  Section  211  of  the  1936  Act  that  the 
ocean  services,  routes  and  lines  serving  foreign  markets 
(1)  within  the  area  described  as  Trade  Route  29 — Cali¬ 
fornia  Ports-Far-East  (Philippine  Islands,  China,  Man¬ 
churia,  Korea,  Japan,  USSR  in  Asia,  French  Indo-China, 
Formosa  and  Siam),  in  the  “Report  of  the  United  States 
Maritime  Commission  on  Essential  Foreign  Trade  Routes 
and  Services  Recommended  for  U.  S.  Flag  Operation” 
adopted  May  20  and  issued  May  22, 1946,  and  as  hereinafter 
set  forth,  and  (2)  within  the  range  of  Round-the-World 
ports  hitherto  regularly  serviced  by  “Line  B”  vessels  of 
American  President  Lines,  Ltd.,  are  essential  for  the  pro¬ 
motion,  development,  expansion  and  maintenance  of  the 
foreign  commerce  of  the  United  States. 

II.  Determined,  pursuant  to  Section  601(a)  and  the  appli¬ 
cable  provisions  of  Title  VTI  of  the  Act :  (1)  that  the  opera¬ 
tion  of  the  vessels  hereinafter  named,  built  in  the  United 
States  and  assigned  to  the  services  as  indicated,  is  required 
to  meet  foreign-flag  competition  and  to  promote  the  foreign 
commerce  of  the  United  States;  (2)  that  the  vessels  pro¬ 
posed  to  be  operated  in  such  services  by  the  Applicant,  a 
citizen  of  the  United  States,  with  operating-differential  sub¬ 
sidy,  are  of  the  size,  type,  speed  and  number  required  to 
operate  and  maintain  such  services,  routes  and  lines  in  such 
manner  as  may  be  necessary  to  meet  competitive  conditions, 
and  to  promote  foreign  commerce;  (3)  that  Applicant  pos¬ 
sesses  the  ability,  experience  and  financial  resources  and 


other  qualifications  necessary  to  conduct  and  continue  the 
proposed  operations  with  its  presently  owned  vessels,  those 
chartered  from  or  with  the  approval  of  the  Commission, 
and  such  as  with  Commission  approval  may  be  built  or  pur¬ 
chased,  so  as  to  meet  competitive  conditions  and  promote 
foreign  commerce;  and  (4)  that  the  granting  of  financial  aid 
is  necessary  to  place  the  proposed  operations  of  the  vessels 
(owned  or  chartered)  on  a  parity  with  those  of  foreign  com¬ 
petitors,  and  is  reasonably  calculated  to  carry  out  effectively 
the  purposes  and  policy  of  the  Act ; 

[321] 

III.  Approved  in  substance  the  amended  resumption  of 
subsidy  application,  as  hereinabove  referred  to,  subject  to 
conditions  hereinafter  set  forth,  and  authorized  an  amend¬ 
ment  to  the  Operating-differential  Subsidy  Agreement 
dated  October  6,  1938,  as  amended,  with  American  Presi¬ 
dent  Lines,  Ltd.,  such  amendment,  in  form  satisfactory  to 
the  Commission,  to  be  a  complete  revision  of  said  Agree¬ 
ment  and  to  include,  among  other  provisions : 

1.  An  extension  of  the  term  of  said  Agreement  as 
amended  (beyond  the  interim  extension  termination  of  June 
30, 1949)  to  September  30, 1958  (20  years  from  the  effective 
commencement  of  operations  thereunder) :  Provided,  that 
unless  a  satisfactory  replacement  program  for  passenger 
and/or  passenger-cargo  vessels  for  operation  in  the  sub¬ 
sidized  Trans-Pacific  and  Round-the-World  services  of 
American  President  Lines,  Ltd.,  has  been  presented  and 
mutually  agreed  to  by  the  Commission  and  the  Operator 
on  or  before  December  31,  1949,  the  Commission  shall  have 
the  right  and  option  of  terminating  said  Agreement  on  60 
days’  notice  given  at  that  time  or  at  any  subsequent  date; 

2.  Modification  of  assigned  routes,  lines  and  services  as 
to  operations  resumed  or  commenced  on  and  after  January 
1,  1947,  in  conformance  with  the  following: 
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T  rans-Pacific  Service  (Trade  Route  29) 

The  prewar  “Line  A”  route  description,  with  prescribed 
fortnightly  sailings  of  four  combination  passenger-cargo 
vessels  (unavailable  postwar)  operating — 

Between  a  port  or  ports  in  California  and  a  port  or 
ports  in  Japan,  China  and  the  Philippine  Islands,  via 
the  Hawaiian  Islands — 

shall  be  modified  to  conform  generally  to  the  description 
of  the  essential  Trade  Route  29  (inclusive  of  Passenger- 
Cargo  Service  E  and  Freight  Service  F  thereof)  as  set  forth 
in  the  Trade  Routes  Report  adopted  by  the  Commission 
May  20,  194G  and  issued  May  22,  1946.  Accordingly,  there 
will  be  a  newly  designated  Line  A-l  and  Line  A-2  within 
the  range  of  operations  on  Trade  Route  29  between 

California  ports — Far  East  (Philippine  Islands,  China, 
Manchuria,  Korea,  Japan,  USSR  in  Asia,  French 
Indo-China,  Formosa  and  Siam) 

Line  A-l — Trans-Pacific  Passenger-Cargo  Service  (T/2 

29 -E  modified) 

Between  Los  Angeles/San  Francisco  (via  Honolulu  in 
each  direction)  and  Yokohama,  Koge,  Shanghai,  Hong 
Kong  and  Manila — 

[322] 

Four  combination  passenger-cargo  vessels  of  type 
P2-SE2-R3  (or  approved  substitutes)  shall  be  assigned  to 
Line  A-l  to  accomplish  a  minimum  of  24  and  a  maximum 
of  26  outward  sailings  per  year  in  an  Express  Service  with 
sailings  alternately  clockwise  and  counterclockwise,  co¬ 
ordinated,  insofar  as  feasible,  with  Line  B  Round-theAYorld 
sailings  to  provide  substantially  a  weekly  California  to  Far 
East  Combination  service ;  Provided,  however,  that  pending 
introduction  into  Line  A-l  Service  of  the  required  number 
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of  suitable  combination  vessels,  reasonable  flexibility  may 
govern  the  use  of  substitute  vessels  and  itineraries  for 
interim  operati’on,  including  the  utilization  of  Company- 
owned  cargo  vessels  otherwise  assigned  for  operation  in 
Line  A-2  and  modified  troop  carriers  under  charter  from 
the  Commission;  and  Provided  further,  that  all  sailings 
shall  be  based  upon  schedules  approved  in  consideration  of 
prevailing  requirements  within  the  range  of  Trade  Route  29. 

Line  A-2 — Trans-Pacific  Freight  Service  (T/R  29-F 

modified) 

Between  the  California  ports  of  Los  Angeles/San 
Francisco  and  Yokohama/Kobe/Osaka/other  Japa¬ 
nese  ports  (as  traffic  offers)  Shanghai/other  North 
China  ports  and  ports  in  Manchuria  and  Korea  (as 
traffic  offers)  Hong  Kong/Manila/Philippine  Islands 
outports/Frcncli  Indo-China  and  Siam  (as  traffic 
offers) ;  with  privilege  of  calls  at  ports  of  TJ.  S.  S.  R.  in 
Asia. 

Five  C-3  type  freighters  and  approved  substitute  or  supple¬ 
mental  vessels  shall  be  assigned  to  accomplish  a  minimum 
of  24  and  a  maximum  of  26  outward  sailings  per  year  on  the 
basis  of  approved  schedules,  which  shall  provide  for  reason¬ 
able  flexibility  in  serving  the  entire  range  of  ports  in  con¬ 
sonance  with  cargo  movement  requirements  within  Line  A-2. 

Line  B — Round-the-W orld  Services 

Reestablish  the  route  description  of  the  pre-war  “Line 
B”  by  rescinding  the  Round-the-World  rerouting  authoriza¬ 
tion,  via  the  Cape  of  Good  Hope,  necessitated  by  provisions 
of  the  Neutrality  Act  of  1939,  as  set  forth  in  the  Seventh 
Addendum  (July  2,  1940)  to  the  Subsidy  Agreement,  so 
that  Line  B  will  be  described  as  follows : 
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From  New  York  via  the  Panama  Canal,  California, 
Hawaiian  Islands,  Japan,  China,  Philippine  Islands, 
Straits  Settlements,  Ceylon,  India,  Suez  Canal,  Egypt, 
Italy,  France  in  the  Mediterranean,  New  York,  with 
privilege  of  calling  at  Boston,  Havana,  Cuba,  ports 
in  the  Dutch  East  Indies  and  Gibraltar. 

Utilization,  as  and  when  available,  of  seven  combination 
passenger-cargo  vessels  of  type  C-3  P&C  and/or  P2-S1-DX1 
or  equivalent,  to  provide  substantially  a  fortnightly  serv¬ 
ice,  with  24  minimum  and  26  maximum  outward  sailings  per 
annum  from  the  last  United  States  Atlantic  Coast  port 
required.  During  interim  of  effectuating  suitable  replace¬ 
ments,  two  C-3-P&C  owned  combination  vessels,  together 
with  assigned  owned/or  chartered  freighters,  will  be  ex¬ 
pected  to  supply  the  substantial  requirements  of  the  service 
with  the  number  of  sailings  above  indicated  on  the  basis  of 
approved  schedules,  in  lieu  of  pre-war  sailing  requirements 
of  24-26  outward  sailings  of  combination  passenger-cargo 
vessels  and  20-23  sailings  applicable  to  a  mixed  fleet  of  com¬ 
bination  passenger-cargo  vessels  and  freighters; 

[323]  3.  That  voyages  in  excess  of  the  maximum  number  au¬ 
thorized  under  the  Subsidy  Agreement  as  amended,  either 
with  owned  or  chartered  vessels  and  whether  or  not  said 
vessels  are  included  in  said  Agreement,  may  be  made  only 
with  the  prior  approval  of  the  Commission,  but  no  subsidy 
shall  be  paid  for  voyages  in  excess  of  the  maximum  number 
of  voyages  indicated  in  the  preceding  clause  (“2”  hereof) 
as  authorized  for  the  respective  subsidized  services,  al¬ 
though  all  other  provisions  of  the  Agreement  shall  apply 
thereto,  including  the  reserve  fund  and  recapture  provi¬ 
sions,  Provided,  however,  that  for  the  calendar  year  1947 
during  which  by  force  of  circumstances  interim  operations 
on  Trade  Route  29  necessitated  irregular  schedules  and 
sailings  by  vessels  of  various  types  then  available,  the  newly 
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designated  Line  A-l  and  Line  A-2  services  shall  be  deemed 
one  overall  service  for  the  purpose  of  selection  of  sailings 
of  vessels  of  various  types  in  the  accomplishment  of  sub¬ 
sidized  voyages  to  a  maximum  of  52  outward  sailings. 
Within  such  52-vovage  maximum,  subsidy  payments  shall 
be  allocated,  first,  to  30  voyages  commenced  within  the 
year  1947  of  six  C-3  type  vessels  owned  by  the  Operator,  the 
remaining  22  voyages  which  may  be  eligible  for  subsidy 
shall  be  as  selected  by  the  Commission  from  among  those 
accomplished  by  vessels  chartered  from  the  Commission. 
In  the  case  of  owned  vessels,  the  Operator’s  investment  in 
said  vessels  shall  be  included  as  capital  necessarily  em¬ 
ployed  in  the  business  for  the  period  of  said  voyages.  In 
the  event  sailings  of  vessels  included  in  the  Agreement  are 
tentatively  approved  in  excess  of  the  maximum  per  annum 
permitted  under  the  Agreement  as  subsidized  voyages  dur¬ 
ing  any  accounting  period,  the  Commission  shall  determine 
the  specific  voyages  performed  during  such  period  with 
respect  to  which  subsidy  will  be  paid; 

4.  Incorporation  under  the  terms  of  the  Agreement  of  the 
following  as  “subsidized  vessels”  assigned  generally  to  the 
service  hereinbelow  indicated : 


Line  A-l.  Trans-Pacific  Passenger-Cargo  Service 
Name  Type  MC  Hull  No.  Year  Built  Introduced 


Chartered  from  the  Mari¬ 
time  Commission 


General  M.  C.  Meigs. . . 

P2-S2-R2 

674 

1944 

Jan.  18,  1947* 

General  W.  H.  Gordon., 

P2-S-2-R2 

675 

1944 

1947b 

President  Cleveland . . . . 

P2-SE2-R3 

686 

1947 

Dec.  15,  1947 

President  Wilson . 

P2-SE2-R3 

687 

1948 

Apr.  17,  1948 

•  First  subsidized  voyage  of  the  MEIGS  terminated  March  7,  1947;  finally 
withdrawn  and  redelivered  to  the  Commission  March  11.  1949. 

•  Date  of  commencement  of  first  subsidized  voyage  of  the  GORDON  to  be 
determined. 
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Line  A-2.  Trans-Pacific  Freight  Service 


Name  Type  MC  Hull  No.  Year  Built  Introduced 

Owned 

President  Madison .  C3-S-A4  2191  1946  Feb.  1,  1947 

President  McKinley ... .  C3-S-A4  2192  1946  Feb.  12,  1947 

President  Grant .  C3-S-A4  2189  1945  Feb.  14,  1947 c 

President  Pierce .  C3-S-A4  2190  1945  Feb.  16,  1947 

President  Taft .  C3-S-A4  21S8  1945  Feb.  14,  1947 

President  Jefferson .  C3-S-A4  2193  1946  Mar.  1,1947 

President  Harding . VC2-S-AP3  V699  1945  Mar.  10,  1948 d 


(Ex  Jackson  Victory) 

'Eighth  subsidized  voyage  of  the  GRANT  terminated  July  30,  1948,  then 
off  subsidy. 

d  First  subsidized  voyage  of  the  HARDING  terminated  May  12,  1948,  then 
off  subsidy. 


Line  B — Round-the-World  Service 


Name 

Owned 

Type 

MC  Hull  No.  Year  Built 

Introduced 

President  Monroe . 

C3  (P&C) 

54 

1940 

Mar.  20,  1947 
(Reinstated) 

President  Polk . 

C3  (P&C) 

110 

1941 

Apr.  6,  1947 
(Reinstated) 

President  Buchanan .... 
(Ex  Skidmore  Victory) 

VC2-S-AP3 

V6S5 

1945 

Aug  21,  1947" 

*  Voyage  began  as  SKIDMORE  VICTORY  chartered  from  the  Commission; 
title  acquired  February  5,  1948. 


Line  B — Round-the-World  Service 


Name  Type  MC  Hull  No.  Year  Built  Introduced 

Chartered  from  the  Mari¬ 
time  Commission 

Marine  Flier .  C4-S-B5  750  1945  Jan.  5,  1947 

Marine  Snapper .  C4-S-A4  2387  1946  Jan.  10,1947 

Mount  Mansfield . C4-S-A4  2369  1946  Jan.  21,  1947 

Marine  Leopard .  C4-S-A4  2386  1946  Feb.  5,  1947 1 

Mount  Rogers .  C4-S-A4  2371  1946  Feb.  IS,  1947* 

Willis  Vickery .  C4-S-A4  2370  1946  Apr.  29,  1947“ 

Louis  McHenrv  Howe. .  C4-S-A4  2366  1946  Mav  24,  1947 

Scott  E.  Land' .  C4-S-A4  2373  1946  May  13,  1947 

Skidmore  Victory .  VC2-S-AP3  V6S5  1945  Aug.  21,  1947 


(now  President  Buchanan) 

‘  Subsidized  voyage  terminated  and  MARINE  LEOPARD  redelivered  to 
Commission  October  23,  1948. 

*  Subsidized  voyage  terminated  and  MOUNT  ROGERS  redelivered  to 
Commission  October  27,  1948. 

h  Subsidized  voyage  terminated  and  WILLIS  VICKERY  redelivered  to 
Commission  February  21,  1948. 


5.  That  as  to  all  vessels  heretofore  incorporated  in  the 
Agreement  as  subsidized  vessels,  which  are  not  listed  above 
and  not  yet  formally  withdrawn  from  said  Agreement  by 
Commission  action,  they  shall  be  so  withdrawn  as  of  the 
respective  dates  of  completion  of  their  last  subsidized 


voyages  prior  to  delivery  to  the  Commission  or  the  War 
Shipping  Administration  for  emergency  operations;  Pro¬ 
vided,  that  with  respect  to  any  such  vessels  thereafter  lost, 
sold  or  otherwise  disposed  of,  the  net  proceeds  received  by 
American  President  Lines,  Ltd.,  less  Federal  taxes  on  any 
applicable  capital  gain,  shall  be  deposited  in  said  Com¬ 
pany’s  Capital  Reserve  Fund; 

G.  That  subsidy  payments  (for  voyages  performed  within 
the  maximum  authorized  in  Clause  2  above)  shall  be  re¬ 
sumed  and/or  initiated  with  respect  to  voyages  of  the  ves¬ 
sels  named  in  Clause  4  above  commencing  on  and  after 
January  1,  1947  in  accordance  with  sailing  schedules  tenta¬ 
tively  or  otherwise  approved  pursuant  to  Commission  au¬ 
thorization  ; 

7.  That  actual  payments  of  subsidy  shall  be  made  only 
after  determination  by  the  Commission  of  rates  which 
represent  the  differentials  between  Lmited  States  and  for¬ 
eign  costs  of  the  items  of  expense  to  be  subsidized,  which 
rates  shall  be  set  forth  in  said  Agreement,  or  otherwise 
made  available  to  the  Operator.  Payments  of  subsidy  shall 
be  made  pursuant  to  and  in  acocrdance  with  the  applicable 
provisions  of  Title  VI  of  the  Merchant  Marine  Act,  1936,  as 
amended.  Subsidy  payments  for  any  tentatively  approved 
voyage  on  which  the  vessel  has  deviated  from  the  contract 
route  on  which  the  voyage  was  commenced  shall  be  adjusted 
in  such  manner  as  may  be  determined  by  the  Commission ; 
[326]  Applicant  shall  agree,  that  upon  determination  of  sub¬ 
sidy  rates  applicable  to  the  period  beginning  January  1, 
1947,  no  request  will  be  made  by  it  for  review  and  revision 
of  such  rates  with  respect  to  any  period  prior  to  January 
1,  1949; 

8.  That  during  the  period  of  non-payment  of  operating- 
differential  subsidy  prior  to  January  1,  1947,  as  determined 
by  the  Commission,  no  capital  will  be  considered  as  having 
been  necessarily  employed  under  the  Agreement,  and  the 
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provision  in  said  Agreement  requiring  the  deposit  of  operat¬ 
ing  profits  in  the  Special  Reserve  Fund  shall  not  apply  to 
those  profits  realized  during  such  period;  provided,  how¬ 
ever,  that  with  respect  to  the  year  1942,  the  inclusion  under 
the  reserve  fund  and  recapture  provisions  of  the  Agreement 
of  earnings  from  sources  other  than  subsidized  operations 
shall  be  limited  to  such  periods  of  time  as  there  were  sub¬ 
sidized  operations  being  carried  on  to  which  said  other 
earnings  could  be  considered  incidental ; 

9.  That  with  respect  to  the  establishment  and  mainte¬ 
nance  of  the  Applicant’s  capital  and  special  reserve  funds 
and  the  determination  of  “Capital  Necessarily  Employed” 
and  “Net  Earnings”,  the  provisions  of  General  Order  31 
as  amended  from  time  to  time  shall  continue  applicable; 

10.  That  the  standard  provisions  of  the  Agreement  be 
modified  to  provide  that  during  the  period  of  said  Agree¬ 
ment  payments  shall  be  made  from  the  Capital  Reserve 
Fund  for  the  following  purposes  and  no  others; 

(i)  The  purchase  of  replacement  vessels  or  recon¬ 
struction  of  vessels  or  additional  vessels  to  be  em¬ 
ployed  by  the  Operator  on  an  essential  foreign-trade 
route,  line,  or  service  approved  by  the  Commission. 

(ii)  Payment  of  the  principal,  when  due,  of  all  notes 
secured  by  mortgage  on  the  subsidized  vessels  where 
such  mortgages  are  held  by  the  Commission  or  where 
such  mortgages  have  been  given  as  security  for  loans 
obtained  with  prior  Commission  approval  for  the 
purposes  outlined  in  (“i”)  above. 

(iii)  Payment,  with  prior  Commission  approval,  of 
any  sums  owing  but  not  yet  due  on  notes  referred  to 
in  (“ii”)  above. 

Notwithstanding  the  above  limitations,  if,  during  any 
accounting  year,  the  Operator’s  general  funds  have  become 
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seriously  depleted  due  to  operating  losses  on  its  subsidized 
vessels,  and  the  Special  Reserve  Fund  lias  been  exhausted, 
the  Commission  may,  under  Section  607(e)  of  the  Act, 
permit  the  Operator  temporarily  to  withdraw  from  the 
Capital  Reserve  Fund  such  excess  therein  on  deposit  over 
and  above  the  amount  necessary  to  pay  the  principal 
amount  currently  due  or  about  to  become  due  on  the  con¬ 
tractor’s  mortgage  obligations  on  the  subsidized  vessels; 
Provided,  that  any  sums  so  withdrawn  shall  be  repaid  to 
the  Capital  Reserve  Fund  as  soon  as  the  Operator’s  finan¬ 
cial  condition  shall  permit ; 

[327] 

11.  An  amendment  of  Article  36  of  the  Agreement  (as 
presently  constituted)  so  as  to  stipulate  “September  30, 
1948“  in  lieu  of  “the  end  of  the  calendar  year  194S”  as  the 
termination  date  of  the  first  10-year  recapture  period  con¬ 
templated  by  Section  606(5)  of  the  Act,  and,  in  connection 
with  the  proposed  long-term  extension  of  said  Agreement 
to  September  30,  1958,  stipulate  the  commencement  of  the 
second  recapture  period  of  such  Amended  Agreement  as 
from  “October  1,  1948’’;  Provided,  That  for  the  purpose 
of  determination  of  the  date  of  expiration  of  the  Agree¬ 
ment  and  the  initial  period  of  recapture,  the  Agreement 
shall  be  deemed  to  have  continued  without  interruption 
during  the  period  of  non-payment  of  subsidy; 

In  this  connection,  Applicant  shall  agree  that  upon  the 
expiration  of  the  initial  recapture  period  (September  30, 
1948,  as  aforesaid)  and  upon  the  expiration  of  each  suc¬ 
ceeding  recapture  period,  Applicant  will,  if  requested  by 
the  Commission,  pay  to  the  Commission  within  90  days 
from  such  date  not  less  than  90%  of  the  amount  of  the 
recapture  estimated  by  the  Commission  to  be  due  in  accord¬ 
ance  with  General  Order  31,  less  any  unpaid  subsidy  which 
otherwise  would  be  payable  after  completion  of  audits,  but 
with  the  understanding  that  adjustment  will  be  made,  if 
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necessary,  when  said  Applicant’s  accounts  have  been  finally 
audited  by  the  Commission  and  the  actual  amount  due  has 
been  determined. 

12.  That  in  the  event  the  balance  in  the  Special  Reserve 
Fund  at  the  end  of  any  recapture  period  is  insufficient  to 
pay  the  full  amount  of  the  recapture  due  the  Government 
and  leave  a  balance  therein  equal  to  5%  of  the  Capital 
Xecessarily  Employed  in  the  Business  as  of  the  end  of 
the  recapture  period,  to  the  extent  that  such  deficiency  is 
attributable  to  (1)  the  deposit  in  the  Capital  Reserve  Fund 
of  earnings  which  otherwise  would  have  been  deposited  in 
the  Special  Reserve  Fund,  and/or  (2)  the  transfer  of  funds 
from  the  Special  Reserve  Fund  to  the  Capital  Reserve 
Fund,  then  the  deficiency  in  the  recapture  due  shall  be  made 
up  by  a  deposit  in  the  Special  Reserve  Fund  from  the 
general  funds  of  the  Operator,  yjrovided  that,  with  the 
Commission’s  approval,  such  deposit  may  be  treated  as 
an  advance  deposit  of  future  earnings  required  to  be  de¬ 
posited  in  the  Special  Reserve  Fund ; 

[328]  If,  upon  the  termination  of  the  Operating-differential 
Subsidy  Agreement,  the  balances  in  the  Special  Reserve 
Fund  and  the  Capital  Reserve  Fund  are  less  than  the 
amount  of  the  recapture  due  the  Government,  the  deficit 
shall  be  payable  from  the  other  assets  of  the  contractor, 
provided  that  the  contractor  shall  not  be  required  to  pay 
from  said  “other  assets”  an  amount  which  exceeds  the  sum 
of  (a)  the  amounts  that  have  been  transferred  to  its  general 
funds  from  either  Reserve  Fund  and  not  repaid  thereto, 
or  from  the  Special  Reserve  Fund  to  the  Capital  Reserve 
Fund  since  the  termination  of  the  prior  recapture  period; 
(b)  the  earnings  that  were  deposited  in  the  Capital  Reserve 
Fund  that  otherwise  would  have  been  deposited  in  the 
Special  Reserve  Fund;  and  (c)  any  amounts  that  may 
have  been  withdarwn  from  the  Capital  Reserve  Fund  in 
prepayment  of  notes  not  due  before  one  year  after  the  date 
of  termination  of  the  aforesaid  agreement ; 
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13.  That  Applicant  shall  agree  that  the  provisions  of  its 
Operating-differential  Subsidy  Agreement  with  respect  to 
(a)  deposits  in  the  Capital  Reserve  Fund  of  depreciation 
on  subsidized  vessels  and  the  proceeds  of  all  insurance 
indemnities  received  by  Applicant  on  account  of  the  total 
loss  of  any  subsidized  vessel,  insurance  proceeds  on  account 
of  partial  loss  of  any  subsidized  vessel  in  excess  of  repair 
expenditures,  and  the  proceeds  of  sale  or  other  disposition 
of  subsidized  vessels,  and  (b)  withdrawals  from  the  Capital 
Reserve  Fund  for  payment  of  notes  secured  by  mortgages 
on  subsidized  vessels,  shall  be  applicable  to  all  vessels 
owned  by  Applicant,  for  the  purchase,  construction,  re¬ 
construction,  reconditioning  or  improvement  of  which  with¬ 
drawals  from  the  Capital  Reserve  Fund  have  been  or  may 
hereafter  be  permitted  by  the  Commission;  provided  that 
(1)  the  total  amount  required  to  be  deposited  with  respect 
to  any  unsubsidized  vessel  shall  be  limited  to  the  amount 
so  withdrawn,  (2)  in  the  event  Applicant  desires  to  oper¬ 
ate  any  such  unsubsidized  vessel  otherwise  than  on  an 
essential  foreign  trade  route,  said  Fund  shall  be  reimbursed 
prior  to  such  operation  for  the  balance  of  the  amount  with¬ 
drawn  and  (3)  the  total  amount  withdrawn  for  payment  of 
notes  secured  by  mortgage  on  any  such  unsubsidized  vessel 
shall  at  no  time  exceed  the  total  amount  deposited  in  the 
Fund  representing  depreciation  on  said  vessel; 

14.  That  with  respect  to  the  period  of  non-payment  of 
subsidy  prior  to  January  1,  1947,  as  determined  by  the 
Commission,  the  provisions  of  the  Agreement  requiring 
the  deposit  in  the  Capital  Reserve  Fund  of  depreciation 
and  the  proceeds  of  sale  or  indemnities  for  losses  of  vessels, 
shall  be  applicable  to  all  owned  vessels  covered  by  said 
Agreement  or  purchased  by  the  American  President  Lines, 
Ltd.,  for  inclusion  in  the  Agreement,  and  not  formally  in¬ 
corporated  therein;  provided,  however,  that  in  the  event 
the  Company  elects  to  pay  the  Federal  tax  on  the  capital 
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gain  with  respect  to  any  such  vessel  sold  or  lost  during  said 
period,  the  amount  required  to  be  so  deposited  shall  be  the 
net  proceeds,  less  such  tax.  Such  deposits  of  depreciation 
and  proceeds  of  sales  or  losses  of  vessels  shall  be  subject 
to  withdrawal  from  the  Capital  Reserve  Fund  only  for  the 
purposes  stated  in  the  Act  and  the  Subsidy  Agreement ; 

15.  That  upon  resumption  of  subsidy  payments  under 
the  Agreement  (as  amended),  the  amount  of  the  corporate 
Surety  Bond  furnished  by  Applicant,  and/or  the  amount 
of  United  States  Government  securities  as  may  have  been 
deposited  therewith  or  in  lieu  thereof  to  secure  the  per¬ 
formance  of  Applicant’s  obligations  under  the  Agreement, 
shall  be  increased  to  the  extent  necessary  to  provide  such 
surety  in  an  amount  not  less  than  10%  of  the  estimate  of 
the  Commission  of  the  total  annual  operating-differential 
subsidy  payments  to  Applicant,  with  the  understanding 
that  said  amount  shall  be  subject  to  adjustment  from  time 
to  time,  as  directed  by  the  Commission,  as  annual  subsidy 
payments  change; 

16.  That  the  “Dividends”  Clause  (Article  35)  of  the 
presently  constituted  Agreement  be  revised  to  provide: 

During  the  period  of  this  Agreement,  the  Operator 
shall  comply  with  all  the  provisions  of  the  Act  with 
respect  to  declaration  and  payment  of  dividenuds,  and 
shall  at  all  times  follow  a  conservative  dividend  policy 
(whether  or  not  payments  are  to  be  made  from  net 
earnings  from  the  subsidized  vessels  and  services  in¬ 
cident  thereto),  having  due  regard  to  the  Operator’s 
obligations  with  respect  to  replacement  construction, 
and  purchase  of  vessels,  the  retirement  of  ship  mort¬ 
gage  indebtedness,  and  the  maintenance  of  adequate 
working  capital.  Notice  of  any  proposed  dividend 
declaration  shall  be  given  by  the  Operator  to  the  Com¬ 
mission  at  least  thirty  (30)  days  prior  to  the  date  on 


115 


[329] 

which  the  Board  of  Directors  of  the  Operator  is  to 
take  final  action  with  respect  to  the  declaration  of  such 
dividend,  it  to  be  understood  that  within  this  period, 
the  Commission  will  advise  the  Operator  as  to  whether 
or  not  it  interposes  any  objection  to  the  payment  of 
such  dividend  and  it  to  be  further  understood  that, 
with  respect  to  those  operators  whose  stock  is  listed 
on  any  recognized  exchange,  the  Commission  may 
modify  or  waive  any  of  the  provisions,  for  the  purpose 
of  bringing  them  into  conformity  with  the  require¬ 
ments  of  the  Securities  and  Exchange  Commission, 
with  respect  to  such  notice  to  the  extent  it  may  be 
deemed  by  the  Commission  to  be  in  the  public  interest. 
In  the  event  of  any  dividend  being  paid  out  of  the  net 
earnings  of  the  subsidized  vessels  and  services  inci¬ 
dent  thereto  for  any  year  or  portion  thereof  prior  to 
April  1  of  the  succeeding  year,  the  Operator,  before 
paying  such  dividend,  shall  comply  with  the  provisions 
of  the  regulations  prescribed  pursuant  to  General 
Order  31,  with  respect  to  reserve  fund  deposits. 
Except  as  hereinabove  provided,  no  capital  shall  be 
withdrawn  and  no  share  capital  shall  be  converted  into 
debt  without  the  prior  written  approval  of  the  Com¬ 
mission  ; 

[330] 

17.  That  the  so-called  “Further  Legislation  Clause,” 
Article  43  of  the  presently  constituted  Agreement  (Article 
ii-37  of  the  so-called  standard  form)  be  eliminated  from 
the  Agreement ; 

IS.  That  the  Standard  Part  II  form  of  the  Agreement 
shall  have  incorporated  therein  the  following  in  substance: 
(a)  In  addition  to  any  other  requirement  of  law, 
all  agreements  of  the  types  referred  to  in  Section  15 
of  the  Shipping  Act,  1916,  as  amended,  to  which  the 
Operator  is  or  may  become  a  party,  shall  be  subject 
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to  prior  approval  of  the  Commission  under  this  Oper¬ 
ating-differential  Subsidy  Agreement,  and  shall  be 
consistent  with  the  terms  of  the  Act  and  the  Subsidy 
Agreement.  The  Operator  shall  also  agree  that,  if,  in 
the  sole  discretion  of  the  Commission,  its  continued 
participation  in  any  such  1916  Act  agreement  is  de¬ 
termined  to  be  contrary  to  the  purposes  and  policies 
of  the  Merchant  Marine  Act,  1936,  as  amended,  or 
the  purposes  of  the  subsidy  contract,  it  shall,  upon  the 
request  of  the  Commission,  exercise  any  rights  of  with¬ 
drawal  under  such  agreement  as  may  be  contained 
therein.  The  Operator  shall  further  agree  that  in  the 
event,  upon  a  review  of  existing  agreements,  it  ap¬ 
pears  that  such  rights  of  withdrawal  are,  in  the  opinion 
of  the  Commission,  unreasonably  restrictive  as  to  time, 
cause  therefor,  or  otherwise,  it  will  cooperate  with  the 
Commission  in  securing  such  revision  thereof  as  the 
Commission  may  require; 

(b)  The  following  shall  be  added  to  the  events  of 
default  already  listed  in  the  standard  two-part  form 
of  agreement,  it  being  understood  that  upon  the  occur¬ 
rence  of  any  of  the  events  so  listed,  the  Commission 
may  terminate  the  agreement  without  prejudicing  its 
rights  to  any  other  remedies  available  under  the  law  or 
the  subsidy  agreement; 

“Failure  by  the  Operator  to  comply  with  any 
applicable  provision  of  the  Act,  or  any  law  relating 
to  the  operation  of  the  subsidized  vessels,  including 
I  but  not  limited  to  Section  810  of  the  Act;  provided, 
that  if  it  shall  be  determined  that  the  Operator  has, 
as  any  time  during  the  period  of  this  agreement, 
violated  the  provisions  of  said  Section  810  of  the 
Act,  then,  upon  demand  by  the  Commission,  the 
Operator  shall  forthwith  pay  over  to  the  Commis¬ 
sion  any  sums  theretofore  received  by  the  Operator 
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under  this  agreement  with  respect  to  voyages  ter¬ 
minated  during  the  period  of  the  violation.” 

(c)  The  Operator  shall  submit,  at  least  annually, 
an  affidavit  that  it  is  a  citizen  of  the  United  States 
within  the  meaning  of  Section  905(c)  of  the  Merchant 
Marine  Act,  1946,  as  amended,  and  Section  2  of  the 
Shipping  Act  of  1916,  as  amended,  and  shall  if  re¬ 
quested  by  the  Commission  submit  detailed  informa¬ 
tion  in  support  of  each  such  affidavit.  The  Operator 
shall  also  make  any  and  all  records  of  its  office  relative 
thereto  available  for  inspection  by  any  authorized 
representatives  of  the  Commission  upon  request; 

19.  That  the  amended  and  revised  Agreement  as  herein 
contemplated,  shall  have  incorporated  therein  (a)  all  other 
provisions  required  to  make  effective  all  previous  amend¬ 
ments  heretofore  authorized  by  the  Commission,  (b)  such 
other  provisions  as  may  be  deemed  appropriate  to  cover 
the  arrangements  effected  with  the  Treasury  Department 
regarding  tax  questions,  and  (c)  such  further  provisions 
as  may  be  mutually  agreed  upon  prior  to  the  execution  of 
the  addendum  required  by  this  authorization;  with  the 
understanding  that,  if  additional  provisions  are  mutually 
agreed  upon  in  the  interim,  said  provisions  shall  be  sub¬ 
mitted  to  the  Commission  for  supplemental  action  when  the 
Revised  Agreement  is  submitted  to  the  Commission  in  final 
form  for  approval,  and  with  the  further  understanding 
that,  so  far  as  applicable,  the  heretofore  adopted  two-part 
standard  form  of  agreement  shall  be  used  in  the  prepara¬ 
tion  of  said  amendment ; 

IV.  Continue  in  full  force  and  effect  for  the  extended 
term  of  the  Operating-differential  Subsidy  Agreement  the 
waiver  granted  April  16,  1946  of  the  provisions  of  Section 
803  of  the  Act  to  permit  Shanghai  Wharf  and  Warehouse 
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Company,  Fed.  Inc.,  U.S.A.  (a  China  Trade  Act  corpora¬ 
tion  and  wholly-owned  subsidiary  of  American  President 
Lines,  Ltd.),  to  furnish  its  terminal  facilities  and  to  per¬ 
form  or  supply  stevedoring,  ship  repair,  ship  chandler, 
towboat  and  kindred  services  at  the  port  of  Shanghai  to 
subsidized  or  chartered  vessels  operated  under  the  said 
Agreement;  subject,  however,  to  revocation  of  the  exemp¬ 
tion  upon  90  days’  notice  if  it  is  determined  by  the  Com¬ 
mission  that  the  actual  cost  of  such  facilities  and  services 
so  supplied  is  greater  than  if  obtained  from  sources  not 
subject  to  the  provisions  of  said  Section  803,  and  subject 
further  to  the  like  continuance  in  force  of  the  written  agree¬ 
ment  of  both  companies  for  an  accounting  to  the  Operator 
at  least  annually  for  any  and  all  profits  resulting  from  the 
rendering  of  such  services  and  to  mutual  consent  to  a 
cancellation  of  the  waiver  upon  90  days’  notice  as  afore¬ 
said:  all  other  exemptions,  waivers  and  special  provisions 
heretofore  granted  pursuant  to  the  Subsidy  Agreement  to 
be  considered  as  no  longer  in  effect. 

V.  It  should  be  emphasized  that  the  Commission’s  action 
as  aforesaid  was  subject  to  further  determination  by  the 
Commission  as  to  the  rates  of  applicable  operating-differ¬ 
ential  subsidy  and  without  prejudice  to  the  right  of  the 
Commission  subsequently  to  approve  similar  type  vessel 
substitutions  in  the  same  service  for  any  voyages  herein 
listed  as  specifically  approved  for  subsidy  payment. 

Subject  to  the  foregoing,  and  with  the  understanding 
that  other  vessels  and  voyages  which  were  operated  upon 
tentatively  approved  schedules  and  within  the  minimum 
and  maximum  sailing  requirements  as  established  for  the 
subsidized  berth  services  may  by  subsequent  action  be 
included,  the  following  indicated  voyages  commenced 
within  the  calendar  year  1947  and  in  1948  through  Septem¬ 
ber  1  were  on  March  21,  1949  specifically  approved  by  the 
Commission  for  applicable  subsidy  payments,  i.e. - 
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No.  of  Sailings 

Date  of  Commencement  of  1st 

f- 

— 

Voyage;  Others  Consecutively 

8  Mos. 

Thereafter  Unless  Otherwise 

i 

Vessel 

1947 

of  1948 

Noted 

♦ 

A.  Trans- Pacific  Service  (Lines 

A-l  or  A-2  in  Interim 

Combination) 

♦ 

Owned 

President  Madison . 

5 

4 

2/  1/47 

> 

President  McKinley . 

6 

3 

2/12/47 

President  Grant . 

5 

3 

2/14/47  (terminated  7/30/48) 

President  Pierce . 

5 

4 

2/16/47 

r 

President  Taft . 

5 

4 

2/14/47 

i 

i 

President  Jefferson . 

4 

5 

3/  1/47 

President  Harding . 

0 

1 

3/10/48  (terminated  5/12/48) 

♦ 

30 

24 

> 

Chartered  from  the  Maritime 

Commission 

General  M.  C.  Meigs . 

5 

1 

1/18/47  (terminated  3/7/47) 

and  4 

7/  5/47 

General  \Y.  H.  Gordon .... 

5 

6 

3/21/47 

President  Cleveland . 

1 

5 

12/15/47 

President  Wilson . 

0 

3 

4/27/48 

4 

11 

19 

a 

B.  Round-the- World  Service 

(Line  B) 

;  _ 

Owned 

President  Monroe . 

3 

2 

3/20/47 

4 

President  Polk . 

3 

2 

4/  6/47 

! 

President  Buchanan . 

1 

2 

8/21/47* 

* 

President  Fillmore . 

0 

2 

2/13/48 

President  Tvler . 

0 

3 

2/13/48  (terminated  6/25/48) 

*  Vovage  begun  as  SKIDMORE 

VICTORY  chartered  from  the  Maritime 

Commission. 
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Chartered  from  the  Maritime 

Commission 

Marine  Flier . 

3 

2 

1/  5/47 

A 

Marine  Snapper . 

3 

2 

1/10/47 

Mount  Mansfield . 

3 

2 

1/21/47 

A 

Marine  Leopard . 

2 

2 

2/  5/47  (terminated  10/23/48) 

Mount  Rogers . 

2 

2 

2/18/47  (terminated  10/27/4S) 

Willis  Vickerv . 

2 

0 

4/29/47  (terminated  2/21 /4S) 

Louis  McHenrv  Howe . 

2 

2 

5/24/47 

Scott  E.  Land . 

2 

2 

5/13/47 

19 

14 

1 

i 

i 

i 

1 

1 

VI.  The  Commission 

also  at  the  aforesaid  meeting  of  $ 

• 

March  21  took  cognizance 

of  your  request  that  a  new  20-  \ 

year  Operating-Differential  Subsidy  Contract  be  negotiated 

♦ 

* 

with  respect  to  the  three-combination  passenger-cargo  ves- 

i 

i 

# 

4 

4 

i 

i 

j 

i 

i 

i 

i 

! 

1 

i 

1 
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sols  of  Design  P2-S1-DX1  now  under  construction  and  in¬ 
tended  for  Round-the-World  Operation.  This  matter  the 
Commission  reserved  for  further  consideration  and  de¬ 
termination. 


With  respect  to  the  action  taken  by  the  Commission  as 
hereinabove  set  forth,  and  to  facilitate  preparation  of  an 
appropriate  addendum  to  your  Operating-differential  Sub¬ 
sidy  Agreement,  it  is  requested  that  you  indicate  your  con¬ 
currence  by  endorsement  and  return  of  the  attached  copy 
of  this  letter,  marking  the  same  for  the  attention  of  the 
Division  of  Subsidy  of  the  Bureau  of  Government  Aids. 

Also,  in  the  event  it  is  the  desire  of  your  Company  to 
obtain  Commission  approval  for  applicable  subsidy  of 
vova ires,  within  the  authorized  maximum,  commenced  in 
the  calendar  years  1947  and  1948  other  than  those  listed 
in  schedules  in  Paragraph  V  hereof,  it  is  requested  that 
appropriate  nomination  with  pertinent  explanation  be 
submitted  promptly  in  quintuplet,  marked  similarly  for  the 
attention  of  the  Division  of  Subsidy. 

In  addition,  it  is  requested  that  your  advice  include  nomi¬ 
nation  for  berth  assignment  of  such  of  the  following  named 
newly  acquired  vessels  which  it  may  be  your  wish  to  include 
as  “subsidized  vessels”  under  the  amended  subsidy  con¬ 
tract,  i.e.,  the  four  Victorvs,  the  President  Buchanan, 
President  Fillmore,  President  Tyler  and  President 
Harding,  and  the  three  C3-S-A2’s,  President  Van  Buren, 
President  Harrison  and  President  Johnson,  supplying  as 
to  each  such  vessel  actual  date  of  commencement  and  ter¬ 
mination  of  voyages  within  and  without  subsidized  berth 
and  other  services. 

Finally,  it  appears  pertinent  to  draw  particular  atten¬ 
tion  to  the  Commission’s  action  as  recorded  in  subpara¬ 
graph  1  of  Paragraph  III  on  page  2  hereof  and  in  Para¬ 
graph  VI  on  page  12  as  disposing  of  the  proposals  with 
regard  to  a  20-year  Operating-differential  Subsidy  Agree- 
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ment  as  submitted  in  your  Mr.  Killion’s  letters  of  Novem¬ 
ber  10,  1948  and  February  2,  1949,  and  referred  to  in  your 
Mr.  Brinson’s  letter  of  March  7,  all  addressed  to  the  Chair¬ 
man  of  the  Commission,  excepting  as  to  later  determination 
of  the  period  of  operating  subsidy  applicable  to  the  new 
vessels. 


[334] 


Very  truly  yours, 

(Sgd.) 


A.  J.  Williams, 

Secretary. 


Enclosure 

Please  indicate  your  concurrence  on 
attached  copy  of  letter  and  return 


cc:  Vice  Chairman 
Comm.  McKeough 
Comm.  Carson 
Comm.  Coddaire 
General  Manager 
Secretary 
Mr.  Helmbold 
Hu.  of  Finance 
Division  of  Audits 
General  Counsel 
Mr.  Metz 
Mr.  Lisi 
Mr.  McGuire 
AAFisher/gim 

(S)  A.  A.  Fisher 
Written  5/11/49  (S)  C.  H 


Mr.  Tibhott 
Mr.  Doyle 
Mr.  McXicholas 
Mr.  Sullivan 
Col.  Butler 
Mr.  W.  G.  McLennan 
Division  of  Subsidy 
Mr.  Fisher 
General  Files 

Col.  Noah  M.  Brinson,  APL,  Washington,  D.  C. 


(Initials) 

W.  C.  Hipkin 
H.  Conkey 
for 

General  Manager 


McDaniel 


American  President  Lines,  Ltd. 

[339]  Washington  6,  D.  C. 

July  1,  1949 

Mr.  A.  J.  Williams,  Secretary 
United  States  Maritime  Commission 
Washington  25,  D.  C. 

Dear  Mr.  Williams: 

Your  letter  of  May  13,  reporting  the  action  of  the  Com¬ 
mission  of  March  21,  with  respect  to  revision  of  our  operat¬ 
ing-differential  subsidy  agreement,  requests  advice  as  to  our 
concurrence  in  the  Commission’s  action,  and  requests  nomi¬ 
nation  of  any  additional  voyages  and  vessels  to  be  subsi¬ 
dized  as  heretofore  authorized  by  the  Commission. 


As  you  know,  the  recommendations  before  the  Commis¬ 
sion  on  March  21,  were  drafted  some  seven  or  eight  months 
before  the  present  time.  In  order  to  facilitate  prompt  ac¬ 
tion  by  the  Commission,  we  joined  with  staff  members  in 
refrainin'?  from  bringing  to  the  Commission  earlv  this  vear 
certain  minor  needed  refinements  in  the  material  now  set 

forth  in  Article  III  2  of  vour  letter.  In  addition  some  fur- 

•> 

thcr  refinements  in  that  material  are  indicated  by  present 
conditions  and  should  be  allowed  for  in  drawing  the  revised 
contract.  It  is  not  known  how  many,  if  any,  of  these  refine¬ 
ments  require  further  Commission  action,  but  we  bring  them 
all  to  your  attention  in  this  letter.  All  of  them  have  just 
now  been  discussed  at  length  with  appropriate  staff 
members. 

1.  Experience  postwar  has  shown  that  political  and  eco¬ 
nomic  changes  in  the  nations  on  our  trade  routes  are  so 
large  and  frequent  that  there  is  undue  detail  and  rigidity 
in  the  service  descriptions  as  so  far  developed.  AA’e  seek 
simpler  service  descriptions  with  less  danger  of  differences 
in  interpretation  as  between  the  Commission  and  ourselves. 
AVe  propose  the  descriptions  on  attached  Schedule  A. 

2.  The  vovage  lengths  and  itineraries  on  Lines  A-l  and 
A-2  have  been  substantially  improved  in  efficiency  and  in 
adjustment  to  the  needs  and  desires  of  passengers  and 
shippers.  All  of  the  steps  in  this  process  have  been  taken 
in  consultation  with  the  Commission.  To  conform  to  this 
situation,  the  requirement  for  transpacific  passenger  ves¬ 
sels  should  be  dropped  from  four  to  three,  the  range  of 
their  vovages  should  be  altered  from  24-26  to  22-26,  the  re- 
quirement  for  clockwise  and  counter  clockwise  operation 
should  be  deleted,  and  the  range  of  trans-pacific  freight 
vessel  voyages  should  be  raised  from  24-26  to  24-29.  It  is 
intended  to  operate  Cleveland /AATlson  on  49  day  voyages, 
Gordon  on  44  day  voyages;  the  five  transpacific  freighters 
on  part  63-day  voyages  and  part  70-dav  voyages. 
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3.  The  difficulties  encountered  in  the  operation  of  round- 
world  vessels  into  ports  of  fifteen  or  more  nations  and  ter¬ 
ritories,  make  us  believe  that  a  reasonable  standard  of  per¬ 
formance  would  be  a  range  of  22-26  voyages  instead  of  the 
present  24-26,  and  we  request  this  change. 

Your  letter  also  invites  nomination  of  subsidized  vessels 
and  voyages  to  fill  out  the  authorized  services.  This  we 
have  done  for  the  period  running  through  to  June  30,  1949. 
Our  nominations  have  been  informally  discussed  with  staff 
members  in  detail,  including  specific  effective  dates.  It  is 
believed  that  mere  lists  of  them  will  suffice  for  this  letter. 
Such  lists  are  attached  as  Schedules  B  and  C. 

Your  letter  proposes  that  “the  lieretofor  adopted  two- 
part  Standard  form  of  agreement  shall  be  used  in  the  prep¬ 
aration  of”  the  amendment  to  our  operating-differential 
subsidy  agreement.  We  approve  of  the  two-part  form  in 
which  provisions  generally  applicable  to  subsidized  opera¬ 
tors  are  intended  to  be  contained  in  Part  II.  We  do  not 
know,  however,  of  any  specific  form  of  Part  II  which  has 
actually  be  adopted  by  the  Commission. 

Subject  to  the  above,  we  concur  in  the  action  of  the  Com¬ 
mission  taken  March  21,  1949,  as  reported  in  your  letter  of 
May  13,  and  hope  that  the  matters  referred  to  in  this  letter 
may  be  promptly  arranged,  to  the  end  that  actual  drafting 
of  Part  I  of  the  amended  contract  may  be  begun.  We  re¬ 
quest  that  we  be  consulted  as  the  drafting  progresses,  and 
offer  to  provide  the  time  and  services  of  our  officers  and 
counsel  as  may  be  convenient,  so  that  the  drafting  may  be 
facilitated. 

Yours  very  truly, 

Arthur  B.  Poole, 

Vice  President  and  Treasurer. 

ec:  C.  H.  McGuire 
C.  H.  McDaniel 
Arthur  A.  Fisher 
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[340]  American  President  Lines.,  Ltd, 

Schedule  A  To  Accompany  Letter  of  July  1,  1949  Proposed 

Service  Descriptions 

Line  A-l 

Between  Los  Angeles,  San  Francisco  and  ports  in  Japan, 
China  (including  Hong  Kong),  and  the  Philippine  Islands, 
via  Honolulu  in  at  least  one  direction. 

Line  A-2 

Between  a  port  or  ports  in  California  and  a  port  or  ports 
in  Japan,  China  (including  Hong  Kong),  and  the  Philippine 
Islands,  with  calls  in  Manchuria,  Korea,  French  Indo- 
China,  Siam,  Central  Pacific  Islands,  Hawaiian  Islands, 
and  U.  S.  S.  R.  in  Asia  as  traffic  offers.  The  Central  Pacific 
Islands  are  defined  to  mean  the  Ryukyu,  Marshall,  Caroline, 
Admiralty,  Palau,  Mariana,  Marcus,  Wake  and  Gilbert  Is¬ 
lands. 

Line  B 

As  it  appears  in  Commission’s  letter  of  May  13,  except 
that  “India”  be  changed  to  read  “India/Pakistan,”  that 
“China”  be  changed  to  read  “China  (including  Hong 
Kong),”  and  that  “Hawaiian  Islands”  be  changed  in  posi¬ 
tion  so  that  it  will  follow  “Havana,  Cuba”  and  thus  pro¬ 
vide  optional  calls. 
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[341]  American  President  Lines,  Ltd. 

Schedule  B  to  Accompany  Letter  of  July  1,  1949 
Voyages  Nominated  to  Fill  Out  the  Subsidized  Services 
Authorized  by  the  Commission 


Line  A-l  Chartered 

Marine  Adder . 

Marine  Lvnx . 

1947 

.  VS- 12 

.  V7,  8,  10 

194$ 

1949 

General  M.  C.  Meigs . 

General  W.  H.  Gordon . 

President  Cleveland . 

.  V5,  6 

.  V3 

V16 

V17 

V15-1S 

V7-10 

President  Wilson . 

V4 

V5-7 

Line  A-2  Owned 

President  Madison . 

President  McKinley . 

V12 

VI 3,  14 
V12-14 

President  Taft.  . 

President  Pierce . 

V14 

VI 5-1 7 
V14-16 

Line  B,  Owned 

President  Monroe . 

V21,  22 

President  Polk . 

President  Buchanan . 

President  Harding . 

President  Jefferson . 

President  Van  Buren . 

V17 

VIS 

V5,  6 
V5 

V 13 

VI 

Line  B,  Chartered 

Marine  Snapper . 

Mount  Mansfield . 

V7 

VS 

VS,  9 

Mount  Davis . 

V7 

VS 

American  President  Lines,  Ltd. 
Schedule  C  to  Accompany  Letter  of  July  1,  1949 
Vessels  Nominated  to  Fill  Out  the  Subsidized 
Services  Authorized  by  the  Commission 


Lines  A-l,  Chartered  Type  Built  MC  Hull  No. 

Marine  Adder .  C4-S-A3  1945  23S3 

Marine  Lynx .  C4-S-A3  1945  23G3 

Line  B,  Owned 

President  Fillmore .  VC2-S-AP3  1944  V104 

President  Tyler .  VC2-S-AP3  1944  V52S 

President  Harding .  VC2-S-AP3  1945  V699 

President  Jefferson .  C3-S-A4  1946  2193 

President  Van  Buren .  C3-S-A2  1943  269 

Line  B,  Chartered 

Mount  Davis .  C4-S-A4  1946  2372 


[342]  United  States  Maritime  Commission 

Washington  25,  D.  C. 

July  14,  1949 

Office  of  the  Secretary 
American  President  Lines,  Ltd. 

311  California  Street 
San  Francisco  4,  California 

Attention:  Mr.  Arthur  B.  Poole,  Vice  President  and 

Treasurer 

Gentlemen : 

Receipt  is  acknowledged  of  your  letter  of  July  1,  1949 
concurring,  in  substance,  in  the  action  taken  by  the  Com¬ 
mission  March  21,  1949,  as  communicated  in  letter  of  May 
13  by  the  Secretary  of  the  Commission,  with  respect  to  the 
proposed  revision  of  your  Operating-Differential  Subsidy 
Agreement. 

It  is  noted  that,  acting  upon  the  invitation  contained  in 
said  letter  of  May  13,  you  have  offered  certain  suggestions 
for  modification  of  the  Commission’s  action  to  include  ad¬ 
ditional  vessels  nominated  for  subsidy  and  for  certain 
changes  in  route  description  and  the  range  of  voyages 
within  the  different  services. 

These  matters  will  be  studied  by  the  staff  and  a  supple¬ 
mental  report  made  to  the  Commission  prior  to  the  actual 
drafting  of  Part  I  of  the  revised  Agreement.  As  to  Part  II, 
you  are  correct  in  the  statement  in  the  next  to  the  last  para¬ 
graph  of  your  letter  that  the  revised  standard  form  of  Part 
II  of  Operating-Differential  Subsidy  Agreements  has  not 
been  adopted.  The  Commission’s  action  of  March  21  was 
intended  to  use  the  word  “theretofore”  instead  of  “here¬ 
tofore”  in  referring  to  such  adoption. 
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This  opportunity  is  taken  to  also  acknowledge  receipt  of 
your  letter  dated  June  15,  1949  requesting  a  review  of  op¬ 
erating-differential  subsidy  rates  pursuant  to  Section  606(1) 
of  the  1936  Act  as  of  January  1,  1949.  This  matter  will 
also  receive  the  attention  of  the  staff  and  the  Commission 
at  the  earliest  practicable  moment,  but  in  the  meantime  req¬ 
uisite  consideration  thereof  will  be  subordinated  to  the 
determination  of  rates  applicable  to  the  years  1947  and 
1948  for  the  various  types  of  vessels  operated  in  your  sub¬ 
sidized  services.  It  is  understood  that  these  rates,  to  be  in¬ 
corporated  in  the  revised  agreement  referred  to  above,  will 
be  calculated  for  1947  and  1948  on  crews’  wages  and  sub¬ 
sistence  for  the  various  services  plus,  in  the  case  of  the 
Trans-Pacific  Services,  shore  gang  labor. 

Very  truly  yours, 

(sgd.)  R.  L.  McDonald, 

Assistant  Secretary. 

[349]  United  States  Maritime  Commission 

Washington 

August  24,  1949 

Office  of  the  Secretary 

Mr.  George  Killion,  President 

American  President  Lines,  Ltd. 

311  California  Street 
San  Francisco  4,  California 

Dear  Sir: 

The  Maritime  Commission  on  August  23, 1949,  authorized 
the  release  of  a  tenative  definition  of  “Capital  Necessarily 
Employed  in  the  Business”  as  related  to  Title  VI  of  the 
Merchant  Marine  Act,  1936,  as  amended. 

In  the  interest  of  facilitating  final  adoption  of  an  appro¬ 
priate  definition,  the  Maritime  Commission:  (1)  directed 
the  transmission  of  the  tenative  definition  to  each  of  the 


subsidized  operators,  (2)  has  requested  that  if  the  subsi¬ 
dized  operators  have  any  suggestions  with  respect  to  this 
document  such  suggestions  be  reduced  to  writing  and  be 
in  the  hands  of  the  Secretary  of  the  Maritime  Commission 
not  later  than  Monday,  September  26,  1949,  and,  (3)  has 
set  October  17,  1949,  at  10:00  A.M.  as  the  time  to  confer 
with  the  subsidized  operators  in  Room  4823,  Department 
of  Commerce  Building,  Washington,  D.  C. 

With  regard  to  Xo.  (2)  above,  the  Commission  requests 
that,  in  connection  with  any  suggestions  you  may  make,  if 
the  suggestions  involve  modification  of  the  text  of  the  docu¬ 
ment,  you  specifically  set  forth  your  proposed  amendments 
in  comparative  text  similar  to  the  manner  in  which  proposed 
amendments  are  usually  submitted  in  the  Congress,  indicat¬ 
ing  clearly  the  matter  to  be  deleted  on  the  one  hand  and  to 
be  added  on  the  other.  Furthermore,  it  is  requested  that 
at  least  fifteen  (15)  copies  of  your  written  suggestion  be 
furnished  for  the  use  of  the  Commission  and  its  staff. 

After  the  Commission  has  had  the  benefit  of  considering 
your  written  comments,  if  any,  and  the  advantage  of  con¬ 
ferring  with  you  on  October  17th,  further  consideration 
will  be  given  by  the  Commission  to  the  formal  adoption  of 
an  appropriate  definition. 

Sincerely  yours, 

(S.)  A.  J.  Williams, 

Secretary. 

25,  D.  C. 

[374]  December  27,  1949 

American  President  Lines,  Ltd. 

311  California  Street 
San  Francisco  4,  California 


Gentlemen : 

You  are  advised  that  the  Commission  at  a  meeting  held 
December  22,  1949,  amended  its  action  of  March  21,  1949, 
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insofar  as  it  relates  to  the  requirement  of  presentation  by 
American  President  Lines,  Ltd.,  of  a  mutually  satisfactory 
replacement  program,  by  extending  the  initial  period  within 
which  such  presentation  shall  be  mutually  agreed  to  from 
December  31,  1949  to  June  30,  1950;  and  specifically 
amended  Clause  1  of  Paragraph  III  of  its  action  of  March 
21, 1949,  as  confirmed  by  the  Secretary’s  letter  to  American 
President  Lines,  Ltd.,  dated  May  13,  1949,  by  striking  out 
the  date  “December  31,  1949”  in  the  seventh  line  thereof 
and  substituting  the  date  “June  30,  1950”  so  that  the  pro¬ 
viso  to  the  authorized  extension  of  the  term  of  the  subsidy 
agreement  shall  read  as  follows: 

“Provided,  that  unless  a  satisfactory  replacement 
program  for  passenger  and/or  passenger-cargo  vessels 
for  operation  in  the  subsidized  Trans-Pacific  and  Round- 
the-World  Services  of  American  President  Lines, 
Ltd.,  has  been  presented  and  mutually  agreed  to  by  the 
Commission  and  the  Operator  on  or  before  June  30, 
1950,  the  Commission  shall  have  the  right  and  option  of 
terminating  said  Agreement  on  60  days’  notice  given  at 
that  time  or  at  any  subsequent  date.” 

Very  truly  yours, 

(Sgd.)  A.  J.  Williams, 

Secretary. 

(S.)  Gof.rtxer, 

(S.)  A.  A.  Fisher, 

(S.)  C.  H.  McDaniel. 

cc:  General  Manager :  Mr.  Helmbold,  Secretary ;  General 
Counsel:  Mr.  Basham,  Mr.  Klausner;  Chief,  Div.  of  Traf¬ 
fic:  Mr.  Page,  Mr.  Tibbott,  Mr.  Sullivan;  Division  of  Sub¬ 
sidy:  Mr.  Fisher;  General  Files:  Col.  Noah  M.  Brinson, 
APL,  Wash.  D.  C. 


(S.)  W.  C.  Hipkins. 
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[412]  American  President  Lines.,  Ltd. 

September  6,  1950. 

Admiral  Edward  L.  Cochrane, 

Chairman, 

Federal  Maritime  Board, 

Washington  25,  D.  C. 

Dear  Admiral  Cochrane  : 

I  would  like  to  review  for  you  briefly  the  situation  with 
respect  to  operating  differential  subsidy  affecting  American 
President  Lines : 

At  the  end  of  World  War  II,  our  Operating-Differential 
Subsidy  Agreement  was  no  longer  appropriate  for  resumed 
operations.  Only  two  of  the  vessels  named  in  it  were  still 
in  our  possession.  Numerous  provisions  required  amend¬ 
ment  to  meet  changing  circumstances. 

American  President  Lines  entered  vigorously  into  dis¬ 
cussions  relating  to  necessary  contract  revisions.  We  com¬ 
menced  such  discussions  informally  in  the  autumn  of  1945 
immediately  after  the  war.  A  representative  attended  a 
formal  conference  at  the  Maritime  Commission  offices  in 
February,  1946.  We  resumed  operations  under  the  con¬ 
tract  on  May  2,  1946,  although  subsidy  itself  subsequently 
was  waived  through  December  31,  1946.  In  June,  1946, 
we  filed  a  voluminous  application  stating  all  the  terms  which 
in  our  view  and  in  the  light  of  our  then  knowledge  should 
be  incorporated  in  the  agreement  by  way  of  revision. 

In  the  five  year  period  which  followed  those  first  dis¬ 
cussions  we  have  fulfilled,  we  think  completely,  the  obliga¬ 
tions  which  rested  upon  us  as  subsidized  operators.  We 
have  filed  elaborate  and  expensive  reports.  We  have  main¬ 
tained  services  on  our  routes  with  ships,  sailing  frequncies, 
itineraries  and  fixed  schedules  conforming  to  Commission 
requirements.  We  have  maintained  capital  and  special  re- 


serve  funds.  We  have  purchased  eleven  new  vessels  sail- 
ins:  on  subsidized  routes,  have  contracted  to  purchase  three 
more  now  under  construction  and  have  filed  an  applica¬ 
tion  to  build  another  four  vessels.  We  have  thus  committed 
more  than  $50,000,000.00  to  carry  out  a  vessel  replacement 
program.  We  have  met  and  conformed  to  all  obligations 
imposed  upon  subsidized  operators  relating  to  employment 
of  American  labor,  use  of  American  supplies  and  materials, 
and  limitations  upon  salaries.  We  have  discharged  numer¬ 
ous  other  obligations  of  a  subsidized  operator,  many  of 
them  onerous. 

During  the  five  year  period  we  have  spent  thousands  of 
man-days  on  the  development  of  material  for  the  revised 
agreement,  and  many  months  of  negotiations  in  Washing¬ 
ton.  We  have  filed  hundreds  of  pages  of  data  disclosing  the 
operating  costs  of  our  foreign-flag  competitors.  We  have 
supplied  every  such  information  the  need  or  desire  for 
which  is  known  to  us. 

In  these  circumstances  we  are  advised  that  the  Adminis¬ 
tration  has  no  proposed  subsidy  rates  yet  developed  for 
inclusion  in  our  agreement,  either  tentative  or  permanent. 
We  have  been  unable  to  ascertain  a  date  by  which  the 
Administration  will  be  prepared  to  enter  into  a  postwar 
revision  of  the  agreement.  The  former  Maritime  Commis- 
sion  said  early  this  year  “There  is  a  reasonable  expectation 
that  the  .  .  .  extension  addendum  can  be  executed  dur¬ 
ing  the  current  calendar  year  with  the  establishment  of 
subsidy  rates.”  Xo  draft  of  such  revision  has  been  made 
so  far  as  we  are  informed.  We  are  unable  to  collect  operat¬ 
ing-differential  subsidy  which  aggregates  net  after  re¬ 
capture  more  than  $13,000,000.00  at  the  minimum  rates 
which  we  estimate  will  be  applicable  and  the  value  of  which 
at  a  low  rate  of  interest  is  more  than  $35,000.00  a  month. 

In  the  absence  of  the  earned  operating-differential  sub¬ 
sidy,  we  cannot  proceed  further  with  vessel  replacement. 
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We  are  handicapped  in  the  consideration  of  common  stock 
dividends,  none  of  which  are  being  paid.  Investors  are 
selling  common  stock  in  the  company  at  a  price  equal  to  two- 
fifths  the  actual  investment  in  the  company’s  ships  and 
working  assets  applicable  to  common  stock. 

[413]  Excluding  subsidy  receivable,  we  had  a  net  current 
deficit  of  more  than  $3,000,000.00  at  December  31,  1949,  de¬ 
spite  the  absence  of  common  stock  dividend  payments.  We 
the  increasingly  handicapped  in  conducting  the  kind  of 
steamship  planning  and  operation  which  could  be  expected 
of  us  if  our  operating-differentials  had  been  determined  and 
we  were  being  paid. 

Operating-differential  subsidies  are  a  basic  and  funda¬ 
mental  part  of  the  Merchant  Marine  Act,  1936,  and  are  es¬ 
sential  to  the  accomplishment  of  the  declared  objectives  and 
purposes  of  that  legislation.  The  Act  created  the  Maritime 
Commission  and  charged  it  with  the  duty  and  responsibility 
of  carrying  into  effect  the  system  of  subsidies  it  established. 
The  original  Commission  moved  rapidly  to  meet  and  dis¬ 
charge  these  responsibilities,  and  although  it  was  obliged  to 
“start  from  scratch,”  in  a  matter  of  a  few  months  after 
its  organization  it  established  differentials  and  developed 
and  put  into  effect  subsidy  contracts  which  governed  opera¬ 
tions  until  World  War  II.  During  the  period  of  more  than 
five  years  after  the  end  of  the  war,  the  Commission  was  not 
able  even  to  make  the  necessary  revisions  and  conform  the 
contracts  to  meet  the  changed  conditions.  As  a  result  of 
this  long  and  undue  delay,  the  responsibility  for  revising 
and  giving  effect  to  operating-differential  subsidy  contracts 
has  now  developed  upon  the  Federal  Maritime  Board.  We 
appeal  with  the  greatest  urgency  for  immediate  action  and 
avoidance  of  further  costly  delay  which,  if  allowed  to  con¬ 
tinue,  could  prove  most  disastrous  to  this  company  and 
other  steamship  lines  in  a  similar  situation. 

Our  failure  to  receive  operating-differentials  or  a  form- 
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ally  revised  agreement  under  which  they  can  be  collected 
is  so  serious  and  impinges  so  heavily  on  our  ability  to  make 
the  accomplishments  for  which  the  differentials  will  ulti¬ 
mately  he  paid,  that  we  sincerely  hope  the  calling  of  the 
situation  to  your  attention  will  lead  you  to  find  a  prompt 
remedy.  AYe  remain  ready  to  cooperate  with  the  Board,  to 
discuss  the  matters  involved,  and  to  supply  further  informa¬ 
tion  upon  request — all  to  the  full  extent  of  the  ability  of 
our  organization. 

It  has  been  stated  that  nothing  further  will  be  done  to 
determine  operating-differential  subsidy  rates  by  the  Mari¬ 
time  Board  until  a  final  decision  is  rendered  with  respect 
to  the  construction-differential  subsidy  rates  on  our  three 
new  ships.  This  seems  to  me  an  unnecessary  precaution 
on  the  part  of  the  Board  in  its  relationship  with  this  com¬ 
pany  and  I  am  sure  the  Comptroller  General,  who  raised 
the  question  originally  concerning  certain  features  of  con¬ 
struction  subsidy,  never  intended  that  the  operating  subsidy 
should  be  withheld  pending  conclusion  of  the  ship  construc¬ 
tion  issues  raised  in  his  report. 

If  this  procedure  is  followed  by  the  Board,  then  it  places 
an  extraordinarily  unjust  penalty  on  this  company  which 
proceeded  unhesitatingly  to  fulfil  in  all  good  faith  its  part  of 
the  subsidy  agreement  between  the  company  and  the  Mari¬ 
time  Board  to  build  new  ships  for  its  round-the-world  route. 
Consequently,  it  would  seem  that  the  Federal  Maritime 
Board  has  a  solemn  responsibility  in  the  public  interest  to 
proceed  forthwith  to  conclude  its  part  of  the  contract  by 
rendering  a  prompt  and  equitable  decision  with  respect  to 
the  operating  subsidy  due  American  President  Lines. 

"With  kindest  personal  regards, 

Sincerely, 


(Sgd.)  George  Killion. 
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[414]  U.  S.  Department  of  Commerce 

Maritime  Administration 
Washington  25,  D.  C. 

October  5,  1950. 

Address  reply  to 
Maritime  Administration 
and  refer  to 
File  No.  L25-23 
Mr.  George  Killion, 

President,  American  President  Lines, 

311  California  Street, 

San  Francisco  4,  California. 

Dear  Mr.  Killion: 

Your  letter  of  September  6,  1950,  reviewing  the  operat¬ 
ing-differential  subsidv  situation  as  it  affects  the  American 
President  Lines  has  been  given  my  very  careful  considera¬ 
tion. 

While  it  is  true  that  no  permanent  operating-differential 
subsidy  rates  have  yet  been  established,  temporary  rates 
have  been  used  in  order  to  effect  partial  payments  to  certain 
companies  with  which  there  exists  complete  agreement  on 
all  matters  relating  to  operating  and  construction  sub¬ 
sidies  on  subsidized  vessels  and  whose  resumption  operat¬ 
ing  subsidv  contracts  have  been  executed. 

In  the  case  of  American  President  Lines,  it  appears  that 
the  decision  to  have  the  three  P2-S1-DX1  type  vessels  com¬ 
pleted  as  national-defense  vessels  should  make  possible  the 
disposition  of  the  questions  which  have  arisen  concerning 
the  division  of  costs  between  your  Company  and  the  Gov¬ 
ernment,  and  which  have  constituted  a  major  reason  for 
deferring  execution  of  your  revised  operating-differential 
subsidy  agreement.  While  there  are  also  certain  questions 
which  are  yet  unresolved  with  respect  to  other  construe- 
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tion-subsidv  awards  made  to  American  President  Lines 
under  Section  501(c)  of  the  Merchant  Marine  Act,  1936, 
you  will  hear  further  in  this  respect  at  an  early  date  and  I 
feel  certain  that  we  can  agree  on  a  proper  course  of  action 
leading  to  the  execution  of  a  revised  operating-differential 
subsidy  agreement. 

Meanwhile,  temporary  operating-differential  subsidy 
rates,  which,  of  course,  will  be  subject  to  later  adjustment, 
are  being  computed  with  respect  to  your  Company’s  cargo 
vessel-operations.  It  is  expected  that  such  rates  will  be 
available  sometime  in  November,  shortly  after  which  it 
should  be  possible  for  the  Maritime  Administration  to  in¬ 
corporate  such  rates  in  the  revised  operating-differential 
subsidy  agreement  and  to  make  partial  payments  to  Ameri¬ 
can  President  Lines  in  the  manner  outlined  above. 

Yerv  trulv  vours, 

ft  •  ft  7 

(S.)  E.  L.  Cochrane, 

Mn  ritime  Ad  mi  n  istra  i  o  r. 

cc:  GTP,  A  BP,  RSL,  XMB. 

[422]  American  President  Lines,  Ltd. 

Report  and  Recommendations  of  Committee  of  the  Board 
of  Directors  on  Operating-Differential  Subsidy 

The  committee  of  the  Board  of  Directors  appointed  to 
consider  and  report  on  the  situation  presented  by  the  delay 
in  obtaining  a  formal  and  definitive  addendum  to  the  com¬ 
pany’s  operating-differential  subsidy  contract  and  the  delay 
in  obtaining  payment  of  subsidy  accruals  during  the  post- 
Avar  period  has  carefully  reviewed  and  considered  these  ex¬ 
ceedingly  important  matters,  and  submits  the  following 
report  and  recommendations : 

The  company  has  received  no  operating-differential  pay¬ 
ments  for  any  post-war  voyages,  notwithstanding  the  ac- 
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cruals  on  voyages  terminating  after  January  1,  1947, 
through  November  30,  1950,  are  estimated  to  be 

$22,861,710.86,  of  which  $11,249,452.56  is  estimated  to 
accrue  on  voyages  of  vessels  operated  in  the  subsidized 
Transpacific  passenger  service,  and  $11,612,258.30  on  ves¬ 
sels  operated  in  the  subsidized  Round-the-AVorld  and  Trans¬ 
pacific  freight  services.  Estimated  recapture  during  this 
period  is  $3,500,000. 

This  situation  has  resulted  from  the  failure  of  the  Mari¬ 
time  Commission  and  its  successor,  the  Federal  Maritime 
Board,  to  finalize  and  execute  a  formal  definitive  addendum 
to  the  present  operating-differential  subsidy  agreement 
which  incorporates  and  includes  provisions  given  effect  to 
changes  in  the  company's  subsidized  services  since  the  war, 
and  to  make  subsidy  payments  in  accordance  with  such 
addendum. 

The  present  operating-differential  subsidy  agreement 
was  entered  into  under  date  of  October  6,  1938.  Subse¬ 
quently,  nineteen  formal  addenda  were  entered  into;  the 
nineteenth  addendum  having  been  executed  as  of  September 
30,  1947.  During  the  war  period  the  company’s  operations 
were  confined  entirely  to  services  performed  for  the  gov¬ 
ernment  and  no  subsidy  accrued.  Private  commercial 
operations  were  resumed  in  May.  1946.  By  agreement  with 
the  Maritime  Commission,  the  effective  date  of  the  resump¬ 
tion  of  subsidized  operations  was  postponed  until  January 
1, 1947.  As  a  consequence  of  the  loss  of  vessels  by  requisi¬ 
tion  and  casualties  during  the  war  period,  and  the  acquisi¬ 
tion  of  other  vessels  and  the  changes  in  the  subsidized  serv¬ 
ices  since  the  war,  the  present  agreement  and  nineteen  ad¬ 
denda  do  not  correctly  (1)  designate  the  subsidized  vessels, 
(2)  describe  the  subsidized  services,  with  itineraries  and 
number  of  voyages,  or  (3)  set  forth  the  percentage  dif¬ 
ferentials  payable. 

[423]  Efforts  by  the  company’s  officers  and  representatives 
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to  obtain  a  formal  definitive  addendum  incorporating  and 
giving  effect  to  the  changes  that  have  occurred  and  to  col¬ 
lect  subsidy  that  has  accrued  have  been  sustained  and 
diligent  but  unavailing.  The  matter  has  been  of  serious  con¬ 
cern  to  the  Board  of  Directors  and  the  subject  of  repeated 
discussions  and  consideration. 

The  accrued  and  unpaid  subsidy  represents  more  than 
two-thirds  of  the  company's  current  assets.  The  delay  in 
obtaining  payment  has  adversely  affected  the  value  and 
price  of  the  company’s  common  stock  held  by  several  hun¬ 
dred  private  investors.  It  has  been  an  important  con¬ 
sideration  in  actuating  the  Board  of  Directors  to  abstain 
from  taking  action  declaring  comonm  stock  dividends. 
As  a  consequence  of  the  reduced  purchasing  power  of  the 
American  dollar  and  increases  in  income  taxes,  dividends 
hereafter  paid  to  such  investors  will  have  substantially  less 
purchasing  power  and  will  be  subjected  to  substantially 
higher  income  taxes.  Interest  on  the  present  unpaid  sub¬ 
sidy  accruals  computed  at  the  rate  of  S1/^  per  cent  (which 
is  the  rate  being  paid  by  the  company  to  the  Government 
on  its  ship  mortgages)  amounts  to  over  $55,000  a  month, 
and  computed  at  the  rate  of  5  per  cent  (which  is  the  rate 
being  paid  on  the  company’s  preferred  stock  for  capital 
used  in  the  business)  amounts  to  about  $80,000  a  month. 
The  delay  has  handicapped  the  company,  and  is  increasingly 
handicapping  the  company,  in  conducting  the  kind  of  steam¬ 
ship  planning  and  operation  which  otherwise  would  be 
permitted.  The  delay  has  been  costly  to  the  company,  has 
caused  loss  to  its  stockholders,  and  has  been  to  the  detri¬ 
ment  of  the  American  merchant  marine. 

During  the  five-year  post-war  period  in  which  no  sub¬ 
sidy  payments  have  been  made,  the  company  has  been  sub¬ 
jected  to  and  has  met  the  many  onerous  conditions  and  obli¬ 
gations  imposed  upon  subsidized  operators.  It  has  spent 
thousands  of  man-days  in  the  development  of  material,  has 


filed  hundreds  of  pages  of  data,  and  has  given  months  of 
time  to  negotiations  in  Washington  for  the  purpose  of 
finalizing  the  formal  definite  addendum  to  its  operating- 
differential  subsidy  contract  and  obtaining  accrued  sub¬ 
sidy  payments. 

The  most  recent  advices  received  from  the  company's 
Washington  representative  indicate  that  the  staff  of  the 
Federal  Maritime  Board  has  completed  and  is  prepared 
to  recommend  tentative  subsidy  rates  for  wages  and  sub¬ 
sistence  for  vessels  in  the  Round-the-World  and  Transpa¬ 
cific  freighter  services,  and  that  fixed  rate  for  such  items 
for  vessels  in  these  services  will  be  determined  and  estab¬ 
lished  before  May  31.  1951.  These  advices  also  indicated 
that  a  formal  and  definitive  addendum  to  the  subsidy 
agreement  covering  the  Round-the-World  and  Transpacific 
freighter  services  and  setting  forth  such  tentative  rates 
may  reasonably  be  expected  within  60  days,  and  that  pay¬ 
ment  of  approximately  $6,000,000  will  be  made  shortly 
thereafter.  However,  these  advices  further  indicate  that 
the  Federal  Maritime  Board  intends  to  withhold  action  in 
establishing  subsidy  rates  and  in  making  payments  on 
vessels  operated  in  the  Trans-Pacific  passenger  service, 
and  to  solicit  advice  regarding  such  matters  from  other 
governmental  officers,  agencies  and  departments,  and  may 
require  new  legislation  or  other  action  by  Congress. 

[424]  The  prospect  of  an  additional  60-dav  delay  in  obtain¬ 
ing  an  addendum  with  tentative  rates  for  the  Round-the- 
World  and  Trans-Pacific  freight  services,  and  the  prospect 
that  fixed  rates  for  these  services  may  not  be  established 
until  May  31,  1951,  is  of  serious  concern  to  your  committee. 
So  also  is  the  prospect  that  the  payments  that  may  be  ex¬ 
pected  after  such  tentative  rates  are  established  will  be 
only  about  $6,000,000,  notwithstanding  estimated  subsidy 
accruals  through  November  30,  1950,  are  estimated  to  ex¬ 
ceed  $22,800,000.  Of  even  greater  concern  is  the  indicated 
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intention  of  the  Federal  Maritime  Board  to  withhold  action 
for  an  indefinite  period  in  connection  with  the  Trans¬ 
pacific  passenger  service. 

The  negotiations  between  the  company  and  the  Maritime 
Commission  for  the  operation  of  passenger  vessels  in  the 
Trans-Pacific  service  were  predicated  upon  the  basic  propo¬ 
sition  that  subsidy  would  be  paid  thereon.  The  rate  of 
charter  hire  for  the  vessels  and  other  conditions  of  the 
charter  agreement  were  arrived  at  and  fixed  on  the  basis  of 
computations  of  estimated  subsidy  to  be  paid  on  such 
vessels,  and  it  was  recognized  that  these  vessels  could  not 
be  operated  without  loss  without  subsidy,  and  it  was  defi¬ 
nitely  stated  and  understood  that  the  service  would  not  be 
undertaken  in  the  absence  of  a  commitment  for  the  pay¬ 
ment  of  subsidy.  The  cash  loss  from  the  actual  operation 
of  the  SSs  President  Cleveland  and  President  Wilson 
before  subsidy  has  exceeded  $2,000,000,  and  the  total  cash 
loss  from  the  operation  of  all  vessels  in  the  Trans-Pacific 
passenger  service  before  subsidy  has  been  about  $2,500,000. 
As  before  stated,  the  estimated  subsidy  accruals  on  voyages 
in  this  service  through  November  30,  1950,  are  $11,249,- 
452.56,  no  part  of  which  has  been  paid. 

The  Maritime  Commission  repeatedly  took  formal  action 
providing  that  the  vessels  operated  in  the  Trans-Pacific 
passenger  service  be  included  in  the  subsidy  contract  as 
subsidized  vessels,  and  that  the  operation  of  such  vessels 
in  this  service  is  required  to  meet  foreign-flag  competition 
and  to  promote  the  foreign  commerce  of  the  United  States, 
and  that  subsidy  is  necessary  to  place  the  operations  of  such 
vesels  on  a  parity  with  those  of  foreign  competitors,  and 
formally  approved  the  chartered  operation  of  such  vessels 
and  the  payment  of  subsidy  thereon  in  an  amount  ap¬ 
propriate  to  establish  parity  with  foreign-flag  competitors. 
The  Trans-Pacific  passenger  service  has  been  operated  in 
reliance  on  the  determinations,  findings,  commitments,  and 
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agreements  of  the  Maritime  Commission,  and  they  should 
be  respected  and  given  effect  without  further  delay  by  ap¬ 
propriate  formal  and  definitive  addendum  to  the  existing 
subsidy  agreement.  Attached  is  a  statement  of  the  proceed¬ 
ings  and  action  of  the  Maritime  Commission  in  this  regard. 
[425]  In  view  of  the  circumstances,  your  committee  recom¬ 
mends  : 

(1)  That  there  be  conveyed  to  the  Federal  Maritime 
Board  on  behalf  of  the  Board  of  Directors  of  this  company 
a  strong  protest  against  the  unwarranted  and  undue  delay 
that  has  occurred  in  entering  into  a  formal  and  definitive 
addendum  to  the  company’s  operating-differential  sub¬ 
sidy  contract  to  give  effect  to  the  changes  in  the  company’s 
subsidized  services  since  the  war,  and  in  making  payment 
of  the  subsidy  that  has  accrued  since  the  war. 

(2)  That  the  officers  and  representatives  of  this  com¬ 
pany  continue  their  efforts  to  obtain  such  addendum  and 
payments  without  further  delay. 

(3)  That  if  the  officers  and  representatives  of  this  com¬ 
pany  are  unable  to  obtain  such  addendum  and  payments 
without  further  delay,  they  undertake  to  obtain  definite  and 
unequivocal  assurances  and  commitments  from  the  Fed¬ 
eral  Maritime  Board  respecting  the  time  when  it  will  enter 
into  such  addendum  and  make  such  payments. 

(4)  That  the  President  of  this  company  report  to  the 
Board  of  Directors  not  later  than  the  next  regular  meet¬ 
ing  on  what  has  been  done  and  accomplished  in  connection 
with  the  foregoing. 

(5)  That  upon  receiving  such  report  from  the  President 
the  Board  of  Directors  again  review  the  situation,  and  if 
such  accomplishments  are  not  satisfactory,  consideration 
be  given  to  discontinuing  the  operation  of  passenger  vessels 
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in  the  Trans-Pacific  service,  and  to  such  other  action  as 
may  be  deemed  appropriate  in  the  circumstances. 

[426]  Respectfully  submitted, 

Edward  H.  Heller, 

Chairman; 
Frank  J.  O’Connor, 

LeRoy  M.  Edwards, 

Ralph  K.  Davies, 

Paul  E.  Hoover. 

January  5, 1951. 

[464]  AMERICAN  PRESIDENT  LINES 

311  California  Street,  San  Francisco  4,  California 

June  7,  1951. 

Admiral  E.  L.  Cochrane,  Chairman, 

Federal  Maritime  Board, 

Department  of  Commerce, 

Washington  25,  D.  C. 

Dear  Admiral  Cochrane: 

The  Federal  Maritime  Board,  by  letter  of  its  Secretary, 
dated  December  29, 1950,  advised  American  President  Lines 
that  a  vessel  replacement  program  should  be  submitted  and 
approved  by  the  Federal  Maritime  Board  by  June  30, 
1951. 

At  the  time  that  action  was  taken,  it  was  the  hope  and 
the  belief  of  American  President  Lines  that  the  postwar 
addendum  to  the  operating-differential  subsidy  contract 
would  soon  be  completed.  It  was  probably  the  expectation 
of  the  Federal  Maritime  Board  that  the  addendum  would 
soon  be  in  final  form  and  approved. 

For  reasons  known  to  the  Board,  difficulties  have  been 
experienced  in  effectuating  revision  of  the  subsidy  contract. 
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Although  it  is  hoped  and  expected  that  an  addendum  cover¬ 
ing  the  Hound- Wo  rid  service  and  Trans-Pacific  service  will 
be  completed  within  the  next  few  days,  the  completion  of  a 
Trans-Pacific  passenger  addendum  for  Line  29-E  may  re¬ 
quire  an  appreciable  additional  period  of  time. 

In  view  of  this  situation,  American  President  Lines  re¬ 
quests  that  the  date  on  which  a  vessel  replacement  program 
shall  be  required  be  extended  to  December  31,  1951. 

The  request  for  this  extension  has  heretofore  been  with¬ 
held  in  the  hope  that  the  addendum  to  the  subsidy  contract 
for  the  Round-World  service  and  Trans-Pacific  freight 
service  would  by  now  be  completed.  In  this  connection, 
t he  preliminary  design  of  the  vessel  that  American  Presi¬ 
dent  Lines  will  propose  for  construction  and  employment 
in  the  Round-World  route  has  been  evolved,  after  exhaus¬ 
tive  studies  of  a  series  of  designs.  Information  and  data 
on  this  vessel  will  be  forwarded  to  the  Maritime  Adminis¬ 
tration,  under  separate  correspondence,  for  preliminary 
information. 

American  President  Lines  stands  ready  to  make  formal 
presentation  of  the  recommendation  for  construction  of 
vessels  for  the  Round-World  service  as  soon  as  the  adden¬ 
dum  to  the  subsidy  contract  applicable  to  that  route  shall 
have  been  executed. 

Verv  trulv  vours, 

(Signed)  George  Killion. 


In  the  United  States  District  Court  for  the  District  of 

Columbia 

[493] 

Civil  Action  No.  276-953 

American  President  Lines,  Ltd.,  plaintiff 

v. 

Federal  Maritime  Board,  Clarence  G.  Morse,  Chairman 
and  Maritime  Administrator,  Ben  H.  Guill,  and 
G.  Joseph  Minetti,  Members,  defendants 

Memorandum 

Morris,  J. : 

This  is  a  proceeding  in  which  the  plaintiff  American 
President  Lines,  Ltd.,  a  subsidized  shipping  operator, 
seeks  a  declaratory  judgment  against  the  Federal  Maritime 
Board  and  its  individual  members.  The  plaintiff  asks  this 
Court  to  rule  that  an  earlier  definition,  as  set  forth  in 
General  Order  31,  rather  than  a  later  definition,  as  set  forth 
in  General  Order  71,  of  the  statutory  term  “capital  neces¬ 
sarily  employed  in  the  business”  must  be  used  by  the  Gov¬ 
ernment  in  computing  the  net  amount  of  subsidy  accruing 
to  the  plaintiff  for  the  period  January  1,  1947  to  September 
30,  1948,  under  its  operating  differential  subsidy  contract 
with  the  United  States.  Under  the  Merchant  Marine  Act 
of  1936,  provision  is  made  for  subsidy  contracts  with  opera¬ 
tors  of  American-flag  ships  engaged  in  foreign  commerce. 
Under  a  subsidy  contract  an  operator  becomes  entitled  to 
receive  subsidy  payments  not  to  exceed  the  difference  be¬ 
tween  certain  costs  of  operating  American-flag  ships  and 
costs  of  similar  items  in  operating  foreign-flag  ships.  The 
contract  provides  that  the  subsidy  so  received  be  subject  to 
recapture  by  the  United  States;  that  is,  should  the  opera¬ 
tor’s  net  profit  over  a  ten  year  recapture  period  average 


144 


more  than  10  per  cent  per  year  upon  the  capital  necessarily 
employed  in  his  subsidy  operation,  he  must  pay  to  the 
United  States  an  amount  equal  to  one-half  his  profits  in 
excess  of  10  per  cent  per  year  as  reimbursement  of  subsidy 
payments,  provided  that  the  United  States  may  not  recap¬ 
ture  more  than  the  amount  of  subsidy  paid  the  operator. 
The  Act  further  provides  that  operators  with  subsidy  con¬ 
tracts  must  maintain  a  “capital  reserve  fund,”  the  main 
purpose  of  which  is  to  provide  funds  necessary  for  the  pur¬ 
chase  and  replacement  of  subsidy  vessels.  A  further  pro¬ 
vision  is  that  operators  with  contracts  must  also  maintain 
a  “special  reserve  fund,”  into  which  are  deposited  all 
profits  in  excess  of  10  per  cent  per  year  of  the  operator’s 
“capital  necessarily  employed  in  the  business”  not  already 
deposited  in  the  capital  reserve  fund.  It  is  to  this  latter 
fund  that  the  United  States  looks  for  recapture  in  the  first 
instance.  The  Act  authorizes  the  Commission  (later  the 
Federal  Maritime  Board)  to  adopt  and  prescribe  rules  and 
regulations  for  the  administration  of  the  reserve  funds,  and 
to  include  therein  a  definition  of  the  term  “capital  neces¬ 
sarily  employed  in  the  business.” 

[494]  During  "World  War  II  certain  vessels  of  subsidized 
and  unsubsidized  American-flag  operators  alike  were  requi¬ 
sitioned  by  the  United  States,  and  all  subsidy  contracts  were 
suspended.  At  the  end  of  the  war,  the  Maritime  Commis¬ 
sion,  predecessor  of  the  Federal  Maritime  Board,  notified 
all  subsidy  operators,  including  the  plaintiff,  that  they  must 
apply  for  permission  to  resume  subsidy  operations,  and 
must  specify  the  scope  of  their  proposed  postwar  services. 
The  right  to  receive  subsidies  was  made  subject  to  an  agree¬ 
ment  by  the  operators  to  new  conditions  to  be  negotiated 
with  the  Commission,  and  to  be  incorporated  into  contracts, 
which  were  formally  referred  to  as  “resumption  addenda” 
to  the  prewar  subsidy  contracts.  Prior  to  resumption  of 
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subsidized  operations  the  Commission  notified  all  prewar 
subsidized  operators,  including  plaintiff,  that  it  intended  to 
revise  its  General  Order  31,  which  defined  the  term  “capital 
necessarily  employed,”  as  roughly  equivalent  to  net  worth 
— that  is,  excess  of  assets  over  liabilities.  Apparently  the 
reserve  funds,  as  a  result  of  large  earnings,  had  accumu¬ 
lated  to  such  extent  that  the  recapture  of  subsidy  was  prac¬ 
tically  nullified.  In  the  complicated  situation  negotiations 
and  conferences  were  had  with  a  view  of  finding  some 
proper  solution.  General  Order  71,  adopted  December  21, 
1949,  defined  “capital  necessarily  employed”  as  including 
ship  equities,  net  working  capital  equal  to  voyage  expenses, 
net  equity  in  other  physical  assets  employed  in  subsidized 
service,  funded  depreciation  on  subsidized  vessels,  an 
amount  equal  to  a  25  per  cent  down  payment  on  new  sub¬ 
sidized  vessels  under  executed  purchase  contracts,  and  a 
certain  minimum  amount  required  by  statute  to  be  retained 
in  the  special  reserve  fund.  There  was  much  discussion 
and  disagreement  as  to  when  this  definition  should  become 
effective  in  that  the  operators  felt  that,  if  it  became  effective 
January  1,  1947,  there  would  not  be  reasonable  allowance 
for  the  fact  that  thcv  must  hold  readv  large  amounts  of 
cash  for  the  acquisition  of  ships  not  immediately  available 
in  the  postwar  period.  It  was  proposed  that,  if  such  defini¬ 
tion  was  to  be  made  effective  January  1,  1947,  it  should  in¬ 
clude  funds  actually  expended  between  January  1,  1947  and 
December  31,  1949  to  acquire  vessels  to  be  used  in  sub¬ 
sidized  service.  The  Commission  did  not  accept  this  sug¬ 
gestion,  but,  in  adopting  General  Order  71,  it  did  make  the 
new  definition  effective  for  each  operator  only  at  the  end 
of  his  ten-year  recapture  period  current  on  December  31, 
1946,  leaving  the  General  Order  31  definition  in  effect  until 
that  time.  Seven  operators  reached  agreement  with  the 
Commission  and  “resumption  addenda”  contracts  were 
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executed  with  them.  Certain  operators,  including  the  plain¬ 
tiff,  did  not  reach  agreement.  The  plaintiff  did  execute  a 
“resumption  addenda’’  contract  October  5,  1951.  After 
numerous  negotiations,  proposals  and  counter  proposals, 
and  during  which  time  the  Federal  Maritime  Board,  suc¬ 
cessor  to  the  Commission,  undertook  to  reconsider  further 
the  definition  of  “capital  necessarily  employed”  and  its 
effective  date.  Such  “resumption  addenda”  contract  was 
executed  only  upon  securing  the  operator’s  agreement 
therein  to  accept  the  Board’s  ultimate  decision  fixing  the 
definition  of  “capital  necessarily  employed”  and  its  effec¬ 
tive  date.  On  September  17, 1952,  the  Board  issued  General 
Order  71,  Amendment  1,  in  which  it  was  decided  that  the 
General  Order  71  definition  of  “capital  necessarily  em¬ 
ployed"  could  not.  as  to  the  subsidized  contracts  of  the 
operators  who,  as  heretofore  stated,  first  entered  into  “re¬ 
sumption  addenda”  contracts,  apply  before  termination  of 
their  respective  recapture  periods  current  December  31, 
1946.  It  was  further  decided  that  such  definition  should  be 
applied  from  January  1,  1947  to  those  operators,  including 
the  plaintiff,  who  had  agreed  in  their  “resumption  ad¬ 
denda”  contracts  to  accept  the  Board’s  change  in  the  defi¬ 
nition  of  “capital  necessarily  employed”  and  the  effective 
date  thereof.  In  fixing  this  effective  date,  however,  the 
Board  amended  the  definition  itself  to  include,  as  the 
operators  had  requested  in  1947,  amounts  actually  dis¬ 
bursed  from  the  capital  reserve  fund  between  January  1, 
1947  and  December  31,  1949  for  the  acquisition  or  improve¬ 
ment  of  vessels  for  subsidized  operations. 

The  contention  of  the  plaintiff  here  is  that  this  determina¬ 
tion  of  the  Board  was  discriminatory  and  invalid,  and 
should  be  so  declared  by  this  Court  by  a  declaratory  judg¬ 
ment.  At  the  threshold  of  the  inquiry,  the  question  arises 
as  to  whether  or  7iot  this  Court  has  jurisdiction  of  this 
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controversy.  Oral  arguments  of  counsel  were  had  on  this 
question,  and,  in  response  to  a  request  of  the  Court,  briefs 
were  submitted  on  behalf  of  the  respective  parties.  It  is 
the  contention  of  the  plaintiff  that  the  Court  does  have 
jurisdiction  in  that  the  Court  has  the  jurisdiction  to  declare 
invalid  any  regulation  adopted  which  is  not  authorized  by, 
or  is  contrary  to,  applicable  statutory  law;  that  the  consent 
given  by  the  plaintiff  in  the  “resumption  addenda”  contract 
cannot  be  considered  to  include  anv  illegal  or  invalid  regula- 
tion  or  action,  and  that  this  proceeding  is  not  in  the  nature 
of  a  suit  against  the  United  States,  to  which  it  has  not  con¬ 
sented.  The  contention  of  the  defendants  is  that  it  is  essen¬ 
tially  a  suit  against  the  United  States,  to  which  it  has  not 
consented;  that  the  action  of  the  Board  complained  of  is 
essentially  a  matter  of  contractual  rights  and  obligations 
between  the  plaintiff  and  the  United  States,  and  that  this 
Court  does  not  have  jurisdiction  to  proceed  to  a  determina¬ 
tion  of  the  merits  of  this  controversy. 

Aside  from  the  merits  of  the  contention  that  the  action 
of  the  Board  is  discriminatory  and  invalid,  upon  which 
question  I  express  no  opinion,  it  is  clear  that  the  ultimate 
effect  of  a  decision  of  that  question  will  determine  whether 
or  not  very  large  sums  of  money  will  be  paid  into  the 
Treasury  of  the  United  States,  or  whether  or  not  such  sums 
of  money  are  the  property  of  the  plaintiff,  to  which  it  is 
entitled.  Unquestionably,  if  the  money  is  wrongfully 
exacted  from  the  plaintiff  by  virtue  of  its  contract  obliga¬ 
tions,  it  has  a  clear  remedy  by  reason  of  the  consent  of  the 
United  States  to  be  sued  in  the  Court  of  Claims.  That  court 
unquestionably  has  the  right  to  consider  and  determine  the 
validitv  of  the  action  of  the  Board,  and  should  it  determine 
the  questioned  action  to  be  invalid,  there  can  be  no  doubt 
that  the  plaintiff  would  receive  the  complete  relief  it  seeks, 
even  as  to  those  funds  which  it  is  required  to  deposit  in  the 

i 
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special  reserve  fund.  I  cannot  agree  with  the  contention  of 
the  plaintiff  that  the  determination  here  sought  is  inde¬ 
pendent  of  the  provisions  of  the  “resumption  addenda” 
contract,  but,  on  the  contrary,  it  seems  to  me  to  be  of  the 
very  warp  and  woof  of  that  contract  as  it  is  construed  by 
the  Government  in  its  relation  to  the  controversy  here  pre¬ 
sented.  I  cannot  see  how  the  interests  of  the  United  States 
in  the  fund  in  question  can  be  determined  in  a  controversy 
to  which  the  United  States  is  not  a  party. 

For  the  reasons  stated,  the  complaint  will  be  dismissed. 

Counsel  will  submit  an  order  carrying  this  decision  into 
effect. 

James  M.  Morris, 

J  udge. 

July  20,  1955. 
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Order 


This  cause  having  come  on  for  hearing,  and  it  appearing 
that  this  Court  has  no  jurisdiction  over  the  subject  matter 
of  the  action,  pursuant  to  the  memorandum  opinion  filed 
herein  on  the  20th  day  of  July  1955,  it  is,  by  the  Court,  this 
16th  day  of  August,  1955, 


Adjudged,  Ordered  and  Decreed  that: 


The  complaint  in  this  action  be,  and  the  same  is  hereby 
dismissed. 


(S.)  James  M.  Morris, 
United  States  District  Judge. 
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QUESTION  PRESENTED 

The  question  is  whether  this  is  a  suit  on  a  contract  with 
the  United  States,  and  thus  without  the  jurisdiction  of  the 
District  Court,  or  whether  it  is  a  suit  to  obtain  relief  front 
a  regulation  which  is  unlawful  because  it  is  discriminatory 
and  retroactive.  It  arises  in  this  context : 

Appellant  is  a  subsidized  steamship  line.  Its  free  earn¬ 
ings  are  limited  to  10%  of  its  “capital  necessarily  employed 
in  the  business.”  The  definition  of  “capital  necessarily 
employed”  was  severely  changed  in  December  1949,  causing 
for  plaintiff  a  reduction  of  about  $5,000,000.  The  revised 
definition  was  to  be  effective  at  the  end  of  each  operator’s 
“recapture  period.”  (December  31,  1947  to  December  31, 
1950  for  the  several  operators,  and  September  30,  1948  for 
appellant.)  In  September  1952  the  new  definition  was,  as 
to  appellant  and  one  other  line,  made  effective  as  of  January 
1,  1947.  The  other  subsidized  lines  were  excepted  from 
the  retroactive  redefinition  because  thev  had  formallv  ex- 
ecuted  their  post-war  subsidy  contracts  prior  to  May  1951 ; 
those  executed  thereafter  contained  a  “King’s  Mercy 
clause,”  agreeing  in  advance  to  whatever  definition  and 
effective  date  should  be  promulgated. 
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American  President  Lines,  Ltd., 
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v. 


Federal  Maritime  Board,  et  al, 

Appellees. 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

The  Federal  Maritime  Board  and  the  Maritime  Adminis¬ 
trator  on  September  17,  1952  issued  a  report  (JA  28-54) 
and  a  revised  definition  of  “capital  necessarily  employed” 
(JA  26-28).  It  denied  appellant’s  petition  for  reconsidera¬ 
tion  on  December  18,  1952  (Doc.  871).  This  action  for  a 
declaratory  judgment  and  permanent  injunction  was  filed 
June  18, 1953  ( JA  1-54)  and  the  answer  on  January  16, 1954 
(JA  55-85).  The  jurisdiction  of  the  District  Court  rests 
on  28  U.  S.  C.  Secs.  1331,  1337  and  2201;  Section  10(a)  and 


1  This  case  was  tried  upon  a  stipulated  record,  containing:  99  stipu¬ 
lated  documents  (J.A.  90-97).  Those  not  of  critical  significance  have 
not  been  reprinted  and  will  here  be  referred  to  by  document  number. 
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(b)  of  the  Administrative  Procedure  Act  (GO  Stat.  243,  5 
U.  S.  C.  Sec.  1009) ;  and  D.  C.  Code,  Secs.  11-305  and  11-306. 
Tiie  opinion  of  the  District  Court  dismissing;  the  complaint 
(133  F.  Supp.  100)  was  filed  on  July  20,  1955  (JA  143-148) 
and  its  order  on  August  1G,  1955  (JA  14S).  Notice  of  appeal 
was  filed  on  August  19,  1955,  and  the  record  docketed  on 
September  27,  1955. 

STATEMENT  OF  THE  CASE 

A.  The  Definition  for  the  Industry  Generally 

1.  The  Act.  Title  VI  of  the  Merchant  Marine  Act  of  193G 
authorizes  an  operating-differential  subsidy  contract,  de¬ 
signed  to  equalize  foreign  costs  with  respect  to  insurance, 
maintenance,  repairs,  wages  and  subsistence.  Sec.  603(b). 

The  Act  provides,  in  Section  606(5),  that  the  operator 
at  the  end  of  each  10-vear  “recapture  period”  shall  pay  to 
the  United  States  one-half  of  his  net  profits  over  10%  of 
the  “capital  necessarily  employed”  in  the  subsidized  serv¬ 
ice.  The  other  half  of  this  profit  over  10%  must,  under  Sec¬ 
tion  607(c),  be  paid  into  the  “special  reserve  fund,”  where 
it  is  in  general  available  only  to  make  up  future  losses  or 
for  use,  upon  transfer  to  the  “capital  reserve  fund,”  for 
vessel  purchases. 

Section  607(d)  provides  that — 

The  Commission  shall  adopt  and  prescribe  rules  and 
regulations  for  the  administration  of  the  reserve  funds 
contemplated  by  this  section  and  shall  include  therein 
a  definition  of  the  term  “net  earnings”  and  the  term 

i  “capital  necessarily  employed  in  the  business,”  as  such 
terms  are  employed  in  this  section:  *  *  *. 

2.  G.  0.  31.  On  June  11, 1940,  the  U.  S.  Maritime  Commis¬ 
sion  promulgated  General  Order  Xo.  31  (Doc.  1)  which 
defined  “capital  necessarily  employed”  essentially  as  the 
equivalent  of  net  worth  of  the  shipping  line,  i.  e.,  the  excess 
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of  assets  over  liabilities.  By  1941  the  Commission  staff  had 
become  alarmed  that  the  Government’s  recapture  might  be 
jeopardized  by  the  application  of  this  definition  to  the 
accumulated  high  earnings  of  the  years  1939-1941.  The 
outbreak  of  war  prevented  any  sustained  effort  toward 
revision.  (JA  31-32.) 

3.  Post-War  Resumption  of  Subsidized  Operations.  Sub¬ 
sidized  operations  of  the  12  operators  holding  operating 
differential  subsidy  contracts  with  the  Commission  were 
resumed  after  the  war  on  January  1,  1947.  This  was  ac¬ 
complished  by  a  general  announcement  of  authorization, 
leaving  until  later  negotiation  of  formal  addenda  to  the 
prewar  subsidy  contracts  covering  resumed  operations  (JA 
62-64).  Negotiation  and  execution  of  these  addenda  proved 
to  be  a  slow  process.  The  first  was  executed  on  December 
29,  1949,  and  the  last,  that  covering  a  part  of  appellant's 
services,  on  October  5,  1951  (JA  37).  In  the  meantime,  all 
the  subsidized  operators,  including  appellant,  operated  with 
the  expectation  and  on  the  understanding  that  their  opera¬ 
tions  since  January  1,  1947,  were  covered  by  operating  dif¬ 
ferential  subsidy  contracts  which  in  due  course  would  be 
formalized  by  the  contract  addenda  when  details  were 
worked  out  (E.g.,  JA  62,  101,  119,  123,  130,  134). 

4.  General  Order  No.  71.  The  proposed  revision  of  G.  O. 
Xo.  31  was  the  last  of  the  general  obstacles  to  be  cleared 
away  before  execution  of  resumption  addenda  was  possible. 
The  Maritime  Commission  considered  that  the  problems 
presented  by  G.  0.  Xo.  31  were  accentuated  at  the  end  of 
the  war.  All  of  the  operators  owing  to  vessel  losses  were 
short  of  ships,  and  owing  to  insurance  and  requisition  pro¬ 
ceeds  were  in  possession  of  abnormally  large  amounts  of 
cash  and  securities.  It  was  felt  that  recapture  would  be 
seriously  curtailed  if  the  abnoiunal  cash  position  was  given 
recognition  in  “capital  necessarily  employed."  (JA  33.) 
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The  Commission  staff  first  proposed  Supplement 
Xo.  2  to  G.  0.  Xo.  31,  to  be  effective  January  1, 
1947.  This  would  have  the  effect  of  eliminating  from  capital 
necessarily  employed  the  cash  and  securities  which  were 
not  earmarked  for  mortgage  payments,  depreciation,  down 
payments  on  vessels  under  contract,  and  limited  working 
capital.  The  industry  vigorously  objected,  chiefly  on  the 
ground  that  the  cash  was  being  held  for  vessel  acquisition 
as  rapidly  as  the  Commission  sale  procedures  would  per¬ 
mit;  the  Commission  on  Xovember  30,  1948  rejected  the 
proposed  definition.  (JA  32-34).  A  new  definition  was  pro¬ 
posed  in  the  fall  of  1949.  It  was  even  more  onerous  than 
that  earlier  discussed,  in  that  cash  and  securities  held  for 
mortgage  payments  were  not  recognized,  but  gave  some 
recognition  to  the  operators’  problems  by  postponing  its 
effective  date  until  the  end  of  the  recapture  period  current 
upon  the  resumption  of  subsidized  operations.  This  gave 
effective  dates  ranging  from  December  31,  1947  to  Decem¬ 
ber  31,  1950  for  the  several  operators,  and  thus  gave  a  sort 
of  grace  period  during  which  their  non-recognized  cash 
could  have  been  converted  into  recognized  equities  in  ships. 
(JA  34-36.)  The  Commission  adopted  this  proposal  and 
promulgated  the  regulation,  as  G.  0.  Xo.  71,  on  December 
21,1949  (JA  12-26). 

5.  Amendment  Xo.  1  to  G.  0.  71.  The  promulgation  of 
G.  0.  71  cleared  away  the  last  of  the  obstacles  of  general 
application  preventing  execution  of  post-war  addenda  to 
the  operating  differential  subsidy  contracts.  Contracts  with 
five  of  the  operators  were  executed  in  the  succeeding  fort¬ 
night,  with  two  more  on  April  5  and  May  1,  1950,  and  with 
an  eighth  operator  on  March  8,  1951  (JA  37).  Part  IT  of 
their  contracts,  as  also  that  of  appellant,  provided  in  Article 
11-29  that  the  provisions  of  G.  0.  Xo.  31  should  govern  the 
balance  of  the  recapture  period  remaining  on  January  1, 
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1947,  and  those  of  G.  0.  Xo.  71  would  govern  the  subsequent 
recapture  period  (.JA  S4-85). 

There  developed  in  the  first  part  of  1950  vigorous  criti¬ 
cism  from  both  the  House  Committee  on  Expenditures  in 
the  Executive  Departments  and  the  General  Accounting 
Office  for  failure  to  make  the  revised  definition  of  capital 
necessarily  employed,  contained  in  General  Order  71,  ap¬ 
plicable  as  of  January  1,  1947  (Docs.  56,  64).  The  Board" 
referred  the  matter  to  a  staff  committee.  The  staff  comit- 
tee  circulated  a  proposed  draft  of  an  amendment  to  the  in¬ 
dustry  on  April  9, 1951,  held  a  conference  with  the  industry 
on  April  25,  1951,  and  submitted  recommendations  to  the 
Board  and  the  Administrator  on  June  1,  1951  (JA  38-41; 
Doc.  SO). 

The  Board  had  in  the  meantime  determined  upon  a  policy 
that  the  resumption  addenda  to  the  subsidy  contracts  of 
the  four  remaining  operators  would  have  to  include  a  pro¬ 
vision  which  assented  to  any  revision,  including  a  revision 
as  to  the  effective  date,  which  the  Board  might  choose  to 
make  in  G.  0.  Xo.  71  (JA  43,  47,  75).  On  June  6,  1951,  and 
August  16, 1951,  two  of  the  remaining  four  operators  waived 
subsidy  for  the  post-war  remainder  of  their  original  re¬ 
capture  period  and  executed  addenda  effective  on  January 
1,  1948  (JA  S9).  That  left  only  Oceanic  Steamship  Line 
and  appellant.  Oceanic,  in  a  subsequent  submission  to  the 
Board,  has  estimated  its  interest  at  only  about  $47,000 
(Doc.  88). 

Oral  argument  was  held  on  the  staff  recommendations  on 
July  11,  1951.  The  appellees  Administrator  and  Board  an¬ 
nounced  their  decision  on  September  17,  1952.  (JA  28-54.) 
Their  report  held  that  the  effective  date  of  General  Order 

-  Reorganization  Plan  Xo.  21  of  1950  transferred  the  functions  of  the 
Commission  to  the  Federal  Maritime  Board  and  the  Maritime  Adminis¬ 
trator,  effective  May  24,  1950. 


71  ought  to  be  January  1, 1947,  but  that  it  could  be  made  ret¬ 
roactive  to  that  date  only  with  respect  to  the  four  [actually 
two]  operators  with  whom  they  had  formally  executed  con¬ 
tracts  after  May  1,  1951. 

B.  The  application  of  G.  0.  71  to  Appellant 

1;  The  Post-War  Operations.  Appellant  made  its  first 
commercial  voyage  after  the  war  on  May  2,  1946. 
It  applied  on  July  12,  1946,  for  the  resumption  of 
subsidized  operations  (Doc.  4).  It  was  advised  on  July 
23,  1946,  by  the  Commission  that  upon  supplemental  ap¬ 
plication  it  would  be  authorized  to  resume  subsidized  opera¬ 
tions  on  August  1,  1946,  for  voyages  regularly  approved  in 
advance,  and  upon  the  basis  of  tentative  subsidy  rates;  no 
actual  payment  of  subsidy  would  be  made,  however,  until 
a  resumption  addendum  was  agreed  in  writing  (JA  62-64). 
Subsequent  correspondence  postponed  the  date  of  subsi¬ 
dized  operation  to  January  1,  1947  (Docs.  5,  6). 

From  this  time  forward  there  was  never  any  question  but 
that  appellant  was  serving  as  a  subsidized  operator.  The 
appellees  Board  and  Administrator  and  their  predecessor 
Commission  many  times  recognized,  prior  to  the  actual 
execution  of  the  addendum  on  October  6,  1951,  that  appel¬ 
lant  was  yjerforming  a  subsidized  service.3  Appellant  for 
its  part  from  January  1,  1947,  onward,  performed  every 

3  Examples  in  the  present  record  are:  initial  authorization  of  sub¬ 
sidized  voyages  (-J.A.  62;  Docs.  2,  5-8);  bare-boat  charter  of  SS  Presi¬ 
dent's  Cleveland  and  Wilson,  to  be  subject  to  subsidy  (Docs.  17,  37, 
3S) ;  reminders  in  connection  with  the  vessel  replacement  discussion  that 
appellant  had  assumed  obligations  as  a  subsidized  operator,  or  that  its 
subsidy  might  be  “terminated”  (J.A.  97;  Doc.  81);  periodic  extensions 
of  the  dates  by  which  a  vessel  replacement  program  might  be  agreed 
to  avoid  termination  of  the  subsidy  agreement  (J.A.  128;  Docs.  66,  71); 
and  a  statement  to  appellant  that  a  conditional  extension  of  its  subsidy 
contract  was  agreed  upon  in  August  and  confirmed  in  November  1948 
(Doc.  31;  see  Doc.  23). 


r* 

l 


obligation  of  a  subsidized  operator  (JA  88).  Its  President 
on  September  6, 1950,  summarized  the  matter  (JA  130-131) : 

In  the  five  year  period  which  followed  those  first 
discussions  we  have  fulfilled,  we  think  completely,  the 
obligations  which  rested  upon  us  as  subsidized  opera¬ 
tors.  We  have  filed  elaborate  and  expensive  reports. 
We  have  maintained  services  on  our  routes  with  ships, 
sailing  frequencies,  itineraries  and  fixed  schedules  con¬ 
forming  to  Commission  requirements.  We  have  main¬ 
tained  capital  and  special  reserve  funds.  We  have  pur¬ 
chased  eleven  new  vessels  sailing  on  subsidized  routes, 
have  contracted  to  purchase  three  more  now  under  con¬ 
struction  and  have  filed  an  application  to  build  another 
four  vessels.  We  have  thus  committed  more  than  $50,- 
000,000.00  to  carry  out  a  vessel  replacement  program. 
We  have  met  and  conformed  to  all  obligations  imposed 
upon  subsidized  operators  relating  to  employment  of 
American  labor,  use  of  American  supplies  and  materials 
and  limitations  upon  salaries.  We  have  discharged 
numerous  other  obligations  of  a  subsidized  operator, 
many  of  them  onerous. 

During  the  five  year  period  we  have  spent  thousands 
of  man-days  on  the  development  of  material  for  the 
revised  agreement,  and  many  months  of  negotiations  in 
Washington.  We  have  filed  hundreds  of  pages  of  data 
disclosing  the  operating  costs  of  our  foreign-flag  com¬ 
petitors.  We  have  supplied  every  such  information 
the  need  or  desire  for  which  is  known  to  us. 

2.  The  Subsidy  Contract  was  Agreed.  Not  only  was  it  as¬ 
sumed  by  all  that  appellant  was  conducting  a  subsidized 
service,  but  the  terms  of  the  resumption  addendum  had 
all  been  agreed  years  before  the  actual  document  was  ex¬ 
ecuted. 

On  May  13,  1949,  the  Commission  sent  plaintiff  a  lengthy 
letter  listing  the  detailed  determinations  made  by  the  Com¬ 
mission  for  incorporation  in  the  resumption  addendum 
(JA  101-121).  It  provided  that  the  provisions  of  General 
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Order  Xo.  31  should  continue  applicable  to  define  capital 
necessarily  employed  (JA  110).  The  fourth  from  the  last 
paragraph  stated  “to  facilitate  preparation  of  an  appro¬ 
priate  addendum  to  your  Operating-differential  Subsidy 
Agreement,  it  is  requested  that  you  indicate  your  concur¬ 
rence  by  endorsement  and  return  of  the  attached  copy  of 
this  letter" ;  a  similarly  identified  space  was  left  for  the 
endorsement  (JA  120-121).  Plaintiff  did  not  endorse  the 
attached  copy ;  but  on  July  1, 1949,  replied  by  separate  letter 
which  brought  to  the  Commission’s  attention  “certain  minor 
needed  refinements”  in  paragraph  III-2  of  the  letter,  deal¬ 
ing  with  route  descriptions  and  annual  sailings,  owing  to 
the  fact  the  staff  recommendation  had  been  prepared  8-9 
months  ago,  and  continued,  “Subject  to  the  above,  we  con¬ 
cur  in  the  action  of  the  Commission.”  (JA  121-123.)  On 
July  14.  1949,  the  Commission  acknowledged  receipt  “of 
your  letter  of  July  1,  1949,  concurring,  in  substance,  in  the 
action  taken  by  the  Commission,  *  *  *  It  is  noted  that, 
acting  upon  the  invitation  contained  in  said  letter  of  May 
13,  you  have  offered  certain  suggestions  *  *  *.  These 

matters  will  be  studied  by  the  staff  and  a  supplemental  re¬ 
port  made  to  the  Commission  prior  to  the  actual  drafting 
of  Part  I  of  the  Revised  Agreement”  (JA  126-127). 

3.  The  Dclritf  in  Execution.  Appellant,  almost  from  the 
beginning,  received  repeated  assurances  that  execution  of 
its  resumption  addendum  was  imminent.4  This  was  not, 

■*  Fob.  25 ,  1047 :  recommendations  for  agreement  will  be  ready  “at  an 
early  date.”  and  plaintiff’s  representative  should  discuss  them  “promptly 
upon  receipt  of  this  letter”  (Doe.  S).  Mar.  22.  1948:  “the  Commission 
recently  took  action  which  clarified  its  position  with  respect  to  all  operat¬ 
ing  subsidy  questions”  (Doc.  20).  Feb.  24.  1949:  implementation  of  the 
agreement  for  the  resumption  addendum  as  recommended  by  the  staff 
“is  now  before  the  Commission”  (Doc.  31).  Mar.  7,  1950:  “It  is  a 
reasonable  expectation  that  your  operating-differential  subsidy  agree¬ 
ment  extension  addendum  can  be  executed  during  current  calendar  year.” 
(Doc.  60).  October  5.  1950:  tentative  subsidy  rates  available  in  Novem¬ 
ber,  “shortly  after  which”  execution  of  the  addendum  should  be  possible 
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however,  accomplished  until  October  5,  1951  (JA  85).  The 
delay  in  execution  ot‘  the  resumption  addendum  with  appel¬ 
lant  was  not,  after  July  1,  1949,  due  in  any  way  to  a  dif¬ 
ference  of  opinion  over  its  terms  but  to  a  series  of  collateral 
matters.  These  were: 

(a)  Doubts  were  expressed  by  the  General  Accounting 
Office  and  by  some  members  of  the  staff  that  there  was  for¬ 
eign  competition  sufficient  to  warrant  subsidy  of  appellant ’s 
trans-Pacific  passenger  service  (Docs.  6S,  69).  In  the  end 
this  service  was  excised  from  the  1951  addendum  and  a  sub¬ 
sidy  addendum  as  to  this  service  was  not  executed  until  the 
decision  of  the  Board,  after  hearing,  on  September  3,  1952. 
4  F.  M.  B.  51. 

(b)  The  prolonged  discussion  of  vessel  replacement 
problems  was  not  a  disagreement  relating  to  the  terms  of 
the  contract;  both  the  determination  of  May  13,  1949,  and 
the  executed  version  of  the  addendum  require  a  program 
satisfactory  to  the  Commission  by  a  specified  date  (JA  103: 
Answer,  Ex.  4,  Art.  1-12)  and  the  date  fixed  in  the  1949 
determination  was  regularly  extended  until  agreement  was 
finally  reached  (JA  S7,  128-129;  Docs.  50,  66,  71).  It  may 
well,  however,  have  had  some  indirect  effect  in  slowing 
action. 

(c)  A  disagreement  between  the  General  Accounting 
Office  and  the  Maritime  Commission  on  the  rate  of  con¬ 
struction-differential  subsidy  for  the  three  vessels  under 
construction,  and  a  further  difficulty  between  appellant  and 
the  Commission  on  matters  relating  to  construction  subsidv 
on  some  betterments,  seemed  to  the  Commission  for  reasons 
inexplicable  to  appellant  to  have  a  delaying  effect  upon  exe¬ 
cution  of  the  agreement  (JA  133;  Doc.  69). 

(d)  Uncertainties  as  to  the  need  for  Commission  or  Board 

(J.A.  135).  February  8,  1951:  recommendations,  in  view  of  recent  con¬ 
ferences  with  plaintiff,  ;<will  be  prepared  as  promptlv  as  possible’’ 
(Doc.  74). 
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permission,  after  hearing,  to  call  at  Guam  and  to  carry 
intercoastal  traffic  were  not  resolved  until  December  13, 
1950,  and  June  13,  1951.  3  F.  M.  B.  450,  3  F.  M.  B.  553. 

(e)  From  1945  until  1952  the  ownership  of  the  controlling 
stock  in  appellant  was  the  subject  of  a  complex  litigation 
between  the  United  States  and  its  former  owners,  the  Dollar 
interests  (JA  87-SS).  It  is  possible,  too,  that  the  absence 
of  an  identifiable  owner  of  the  line  slowed  action. 

4.  The  "King’s  Mercy  Clause .”  The  May  13, 1949,  letter 
of  the  Commission  explicitly  declared  that  G.  0.  Xo.  31 
would  govern  “capital  necessarily  employed.”  (JA  110.) 
The  December  21,  1949,  decision  of  the  Commission,  as 
noted  above  (p.  4),  served  to  preserve  G.  O.  Xo.  31  until 
the  end  of  appellant’s  recapture  period  on  September  30, 
1948.  The  District  Auditor  directed  appellant  on  January 
11,  1950,  that  its  accounts  be  so  maintained  (Doc.  51).  Xot 
until  March  16,  1951,  did  the  staff  recommend  that  the  ap¬ 
pellant’s  resumption  addendum  “reserve  the  right  to 
modify  General  Order  71  both  as  to  substance  and  effective 
date,”  and  not  until  April  3,  1951,  did  the  Board  so  deter¬ 
mine  (Doc.  79,  p.  5).  Appellant,  when  informally  shown  the 
proposed  draft,  entered  its  protest  (Docs.  84,  S6).  The 
Board  insisted  upon  the  retention  of  what  appellant  calls 
the  “King’s  Mercy  Clause.”  It  is  Art.  I-14(c)(l)  and 
reads  (JA  75) : 

(1)  the  Operator  agrees  to  accept  any  changes  by  the 
United  States  in  the  definition  of  the  term  “Capital 
Xecessarily  Employed  in  the  Business”  as  set  forth  in 
General  Order  71  of  the  Commission,  including,  without 
limitation,  changes  with  respect  to  the  effective  date  of 
said  definition ; 

There  was  no  course  open  to  appellant  but  to  execute  the 
contract  as  presented.  It  had  been  in  subsidized  service 
since  January  1,  1947,  without  access  to  the  compensatory 
subsidy  until  the  formal  addendum  was  executed.  On  the 
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Cleveland  and  Wilson  alone  it  was  losing,  without  subsidy, 
about  $1,428,000  a  year  (Doc*.  27).  On  August  20,  1951,  its 
current  liabilities  exceeded  its  current  assets  (with  accrued 
subsidy  eliminated)  by  $0,072,000  (JA  88).  The  resump¬ 
tion  addendum  was  accordingly  executed  on  October  5,  1951 
(JA  85). 

5.  The  Hoard's  Drrisiou.  The  Board  at  that  time  had 
taken  under  consideration  the  recommended  revision  of 
G.  O.  Xo.  71.  It  kept  the  issue  under  advisement  for  some¬ 
thing  over  14  months.  The  joint  report  and  decision  of  the 
Board  and  the  Administrator,  issued  on  September  17,  1952, 
held:  (a)  There  was  no  power  unilaterallv  to  modifv  the 
contracts  of  the  eight  operators  who  had  executed  resump¬ 
tion  addenda  without  the  clause  purporting  to  give  the 
Board  a  free  hand  (JA  41-42).  (1))  As  to  the  four  [actu¬ 

ally  two]  other  lines,  G.  O.  Xo.  71  would  be  too  harsh  if 
applied  as  of  January  1,  1947,  without  recognition  of  ship 
equities  actually  acquired  with  the  cash  by  December  31, 
1949,  but  was  too  generous  if  not  applied  to  replace  G.  O. 
Xo.  31  until  the  end  of  the  then  current  recapture  period 
(JA  43-46).  (c)  There  is  no  legal  objection  to  a  retroactive 
rule  (JA  46-47).  (d)  As  to  the  discrimination  against  the 
operators  who  happened  not  to  have  gotten  their  resumption 
addenda  executed  early  enough,  the  Board  said  (JA  47) : 

We  are  conscious  of  the  desirability  of  equal  treat¬ 
ment  of  both  contracting  and  non-contracting  operators. 
That  we  are  barred  by  contractual  obligations  from 
applying  uniformly  a  definition  which  we  believe  to  be 
sound  does  not  justify,  in  our  opinion,  the  granting  to 
the  non-contracting  operators  a  definition  which  we 
would  not  have  favored  were  we  in  the  original  pro¬ 
ceeding.  Considerations  favoring  a  sound  rule  out¬ 
weigh  the  considerations  of  uniformity  when  uniform¬ 
ity  carries  with  it  the  extension  of  a  rule  which,  in  our 
opinion,  does  not  represent  a  reasonable  solution  of  the 
problems  faced  in  1946. 
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Accordingly,  the  Administrator  on  the  same  day  promul¬ 
gated  Amendment  Xo.  1  to  G.  0.  71  (JA  26-2S).  It  makes 
the  effective  date  of  the  definition  the  termination  of  the 
then  current  recapture  period  for  those  with  resumption 
addenda  executed  prior  to  May  1,  1951,  and  the  effective 
date  January  1,  1947,  for  those  who  executed  their  addenda 
later.  For  the  latter  group,  it  includes  in  the  definition  of 
capital  necessarily  employed — for  the  period  from  January 
1,  1947  to  the  end  of  the  recapture  period — the  funds  ac¬ 
tually  invested  in  vessels  or  their  reconstruction  in  the 
three  years  January  1,  1947  to  December  31,  1949. 

The  decision  produced  these  results  in  the  capital  neces¬ 
sarily  employed  and  the  theoretical  “free  earnings”  of 
appellant  for  the  relevant  21-month  period  (JA  89) : 

‘‘Capital  Necessarily  Employed’’  by  Plaintiff 


Under  G.  O.  31  Under  G.  O.  71  Difference 

Year  1947 .  S20.099.000  S14.456.000  $5. 643. 000 

Jan.  1-Sept.  30,  1948 .  18.098.000  13.356,000  4.742,000 

Amount  of  Profit  (10%  of  “Capital  Necessarily  Employed”) 

Not  Subject  to  Any  Recapture 

Under  G.  0.31  Under  G.  O.  71  Difference 

1947 .  S2. 009. 900  SI. 445. 600  S564.300 

194S  (entire  year) .  1 . 809 ,  S00  1.335.600  474.200 


Appellant  filed  a  timely  petition  for  reconsideration 
which  was  denied  without  opinion  on  December  18,  1952 
(Doc.  87). 

STATUTES  INVOLVED 

The  relevant  provisions  of  the  Merchant  Marine  Act, 
1936,  are  set  out  in  the  Appendix,  infra,  pp.  49-55. 

STATEMENT  OF  POINTS 

The  District  Court  erred: 

1.  In  holding  that  it  lacks  jurisdiction  over  the  action 
because  it  is  a  suit  on  a  contract  between  the  appellant  and 
the  United  States,  over  which  the  Court  of  Claims  has  juris- 
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diction  and  with  respect  to  which  the  United  States  is  an 
indispensable  party. 

2.  In  not  holding  that  the  suit  is  an  action  to  have  an  ad¬ 
ministrative  regulation  declared  invalid  and  with  respect 
to  which  the  District  Court  has  jurisdiction. 

3.  In  not  holding  that  the  application  by  appellees  to 
the  appellant  of  the  definition  of  “capital  necessarily  em¬ 
ployed  in  the  business’’,  as  defined  in  Amendment  1  to  Gen¬ 
eral  Order  71,  was  invalid  in  that  it  constituted  a  retro¬ 
active  and  discriminatory  administrative  regulation. 

SUMMARY  OF  ARGUMENT 

I 

A.  The  court  below,  in  concluding  that  this  suit  was  so 
closely  related  to  the  subsidy  contract  as  to  be  a  suit  on 
the  contract,  ignored  the  facts  that  the  challenged  action 
was  described  as  a  regulation  and  was  taken  pursuant  to 
statutory  authority  to  make  regulations ;  it  ignores,  too,  the 
facts  that  appellant  attacks  no  provision  of  the  contract  and 
seeks  neither  damages,  reformation  or  specific  performance, 
but  onlv  declarators  relief  as  against  an  unlawful  regu- 
lation. 

It  is  of  course  true  that  the  regulation  is  directed  onlv 
toward  those  with  subsidy  contracts.  But  this  does  not 
make  the  suit  to  invalidate  the  regulation  a  suit  on  a  con¬ 
tract.  any  more  than  suits  by  veterans  to  invalidate  em¬ 
ployment  regulations  are  suits  on  employment  contracts,  or 
suits  attacking  regulations  by  radio  or  power  licensees  are 
suits  upon  their  licenses. 

B.  As  the  challenged  regulation  was  forbidden  by  the 
statute,  the  appellees  acted  as  individuals  in  its  promulga¬ 
tion  and  this  is  not  a  suit  against  the  United  States.  TFes/ 
Coast  Exploration  Co.  v.  McKay ,  93  App.  D.  C.  307, 
213  F.  2d  582,  596. 
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Appellant  has  the  same  standing  as  any  citizen  to  have 
a  discriminatory  and  retroactive  regulation  declared  in¬ 
valid.  It  would  of  course  have  no  standing  to  sue  to  com¬ 
pel  the  award  of  a  subsidy  contract,  any  more  than  one 
could  sue  to  compel  his  employment  by  the  Government 
or  the  issuance  of  a  discretionary  license.  But  that  does  not 
convert  the  subsidized  ship  operator,  any  more  than  the 
Government  employee  or  the  licensee,  into  an  orphan  of  the 
law;  regulations  must  still  be  lawful  even  though  directed 
to  a  class  which  exists  by  virtue  of  prior  Governmental 
action. 

There  is  no  adequate  remedy  in  the  Court  of  Claims. 
Only  50%  of  the  sums  involved  will,  when  the  audits  are 
finally  completed  a  year  or  two  hence,  be  seized  by  the 
United  States.  The  remaining  50%  will  be  blocked  in  com¬ 
pulsory  reserves,  unavailable  to  appellant’s  free  use,  but 
beyond  the  reach  of  the  Court  of  Claims’  judgments.  More¬ 
over,  until  the  Government  should  cease  reliance  upon 
United  States  v.  Holland- America  Lines,  254  U.S.  148, 
there  is  no  clear  remedy  in  the  Court  of  Claims  even  for  the 
50%  recoverable  by  money  judgment,  and  suit  in  the  Dis¬ 
trict  Court  is  therefore  appropriate.  Youngstown  Co.  v. 
Sawyer ,  343  U.  S.  579,  585. 


n 

A.  The  regulation  is  confessedlv  discriminators  and 

w  *  % 

imposes  heavier  burdens  on  two  lines  than  on  the  eight 
favored  lines.  Section  607(d)  of  the  Merchant  Marine  Act, 
1936.  authorized  one,  not  two,  definitions  of  “capital  neces¬ 
sarily  involved.”  And  all  statutes,  under  our  form  of 
government,  earn*  an  implied  but  categorical  prohibition 
against  discrimination.  Continental  Distilling  Cory,  v. 
Humphrey ,  —  App.  D.  C.  — ,  220  F.  2d  367.  Many  cases 
in  the  Emergency  Court  of  Appeals  have  enforced  the  rule 
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that  “it  is  essential  to  fair  treatment  that  all  persons  who 
are  similarly  situated  should  be  dealt  with  on  the  same 
basis.”  Supak  v.  Porter,  158  F.  2d  803,  807. 

Appellees  discriminated  against  appellant  as  compared 
to  seven  lines  because  of  the  irrelevance  that  thev  chanced 
to  be  protected  by  contract  before  appellees  were  ready  to 
reconsider  their  1949  regulation.  As  compared  to  the 
eighth  line,  appellant  in  1952  was  stripped  of  $5,000,000  of 
“capital  necessarily  employed”  because  it  substantially 
accepted  a  1949  contract  proposal  by  separate  letter,  rather 
than  substantially  accepting  it  by  endorsement  on  the  same 
letter  received.  This  was  an  inconsequential  distinction  in 
1949,  and  none  at  all  in  1952. 

B.  The  regulation  was  5%  years  retroactive  when  pro¬ 
mulgated.  The  appellees  were  given  no  such  extroardi- 
narv  power  by  the  governing  statute.  The  regulation  is, 
therefore,  invalid.  Miller  v.  United  States,  294  U.  S.  435, 
439:  Administraitve  Procedure  Act,  Sec.  4(c). 

C.  Appellant,  when  it  finally  reached  the  point  of  execu¬ 
tion  of  its  subsidy  contract  in  October,  1951,  was  required 
to  agree  to  a  “King’s  Mercy  Clause,”  that  it  would  accept 
whatever  definition  and  effective  date  the  Administrator 
chose.  At  that  time,  and  for  a  year  thereafter,  the  regula¬ 
tion  was  under  consideration  after  formal  argument  and 
briefs.  Appellant  was  surely  entitled  to  assume  that  it  was 
asked  to  accept  only  a  lawful  regulation,  and  its  assent  goes 
no  farther.  United  States  v.  Smith,  39  F.  2d  851,  857 
(C.  C.  A.  1). 

It  has  in  any  case  been  established  in  a  wide  variety  of 
circumstances  that  an  administrative  agency  can  gain  no 
power  to  act  unlawfully  by  gaining  contractual  consent 
from  those  affected.  Glavey  v.  United  States,  182  U.  S.  595, 
609 ;  United  States  v.  Laughlin,  249  U.  S.  440,  447 ;  Standard 
Airlines  v.  Civil  Aeronautics  Board,  85  App.  D.  C.  29,  177 


i  r, 


F.  2d  IS,  20;  Peoples  Bank  v.  Eccles ,  82  App.  D.  C.  126,  161 
F.  2d  636,  640,  644,  reversed  on  other  grounds,  333  XT.  S. 
426.  The  Court  of  Claims  has  had  three  recent  occasions  to 
remind  these  very  appellees  of  that  settled  rule.  Clapp  v. 
United  States,  117  F.  Supp.  576,  cert.  den.  34S  U.  S.  S34; 
Southeastern  Oil  Fla.  v.  United  States,  119  F.  Supp.  731, 
734;  A.  II.  Bull  S.  S.  Co.  v.  United  States,  123  C.  Cls.  520, 
528. 

ARGUMENT 

The  District  Court  did  not  pass  upon  the  merits,  hut 
ruled  that  this  was  in  essence  an  action  upon  a  contract 
with  the  United  States,  and  was  not  within  its  jurisdiction 
(J.  A.  145-146).  Ordinarily,  the  appellate  court  will  not 
deal  with  the  merits  if  it  should  reverse  a  decision  dis¬ 
missing  for  want  of  jurisdiction.  Georgia  B.  Co.  v.  Red- 
u'ine,  342  U.  S.  299.  But  here  the  merits  must  be  decided 
to  determine  jurisdiction:  only  if  the  appellees’  actions  are 
unlawful  is  this  suit  brought  against  them  and  not  against 
the  United  States.  Land  v.  Dollar,  330  U.  S.  731,  735-736; 
Larson  v.  Domestic  &  Foreign  Corp.,  337  U.  S.  6S2,  689-690 ; 
I  TVs/  Coast  Exploration  Co.  v.  McKay,  93  App.  D.  C.  307, 
213  F.  2d  582,  596. 

XVe  accordingly  undertake  to  show  that  (I)  the  District 
Court  had  jurisdiction  of  this  action,  and  (II)  the  chal¬ 
lenged  regulation  is  unlawful  because  it  is  discriminatory 
and  retroactive. 

I 

The  District  Court  Had  Jurisdiction  of  the  Action 

The  ruling  of  the  District  Court  against  its  jurisdiction 
was  placed  squarely  upon  the  ground  that  appellant  brought 
suit  upon  its  contract  with  the  United  States.  The  court 
held  (J.  A.  147-148) : 

*  *  *  it  is  clear  that  the  ultimate  effect  of  a  decision 
of  that  question  will  determine  whether  or  not  very 
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large  sums  of  money  will  be  paid  into  the  Treasury  of 
the  United  States,  or  whether  or  not  such  sums  of 
money  are  the  property  of  the  plaintiff,  to  which  it  is 
entitled.  Unquestionably,  if  the  money  is  wrongfully 
exacted  from  the  plaintiff  by  virtue  of  its  contract  obli¬ 
gations,  it  has  a  clear  remedy  by  reason  of  the  consent 
of  the  United  States  to  be  sued  in  the  Court  of  Claims. 
That  court  unquestionably  has  the  right  to  consider  and 
determine  the  validity  of  the  action  of  the  Board,  and 
should  it  determine  the  questioned  action  to  be  invalid, 
there  can  be  no  doubt  that  the  plaintiff  would  receive 
the  complete  relief  it  seeks,  even  as  to  those  funds 
which  it  is  required  to  deposit  in  the  special  reserve 
fund.  I  cannot  agree  with  the  contention  of  the  plain¬ 
tiff  that  the  determination  here  sought  is  independent 
of  the  provisions  of  the  “resumption  addenda”  con¬ 
tract,  but,  on  the  contrary,  it  seems  to  me  to  be  of  the 
very  warp  and  woof  of  that  contract  as  it  is  construed 
by  the  Government  in  its  relation  to  the  controversy 
here  presented.  I  cannot  see  how  the  interests  of  the 
United  States  in  the  fund  in  question  can  be  determined 
in  a  controversy  to  which  the  United  States  is  not  a 
party. 

If  there  were  a  suit  on  its  contract,  appellant  would  then 
readily  agree  that  this  would  then  be  an  unconsented  suit 
against  the  United  States,  and  that  the  Court  of  Claims 
would  then  be  the  appropriate  forum. 

We  believe,  however,  that  the  opinion  below  reduces  it¬ 
self  ot  a  very  simple  non  seqnitur:  Were  it  not  for  its  sub¬ 
sidy  contract,  appellant  would  have  no  rights  against  the 
Government  and  could  not  be  in  Court.  It  is,  therefore, 
suing  on  its  contract. 

The  fallacy  of  this  argument  is  evident.  Appellant  is,  of 
course,  concerned  with  the  unlawful  G.  0.  Xo.  71  onlv  be- 
cause  it  has  a  subsidy  contract;  otherwise  the  regulation 
would  be  inapplicable  and  appellant  would  not  have  received 
the  subsidy  payments  which  are  unlawfully  subjected  to  dis- 


criminatory  recapture  and  impoundment  in  compulsory 
reserves.  But  a  regulation  directed  only  to  Government 
contractors,  or  even  to  a  narrow  class  of  Government  con¬ 
tractors,  does  not  by  that  fact  become  a  contract.  It  re¬ 
mains  what  the  Congress  called  it  in  Section  607(d)  of  the 
Merchant  Marine  Act,  and  what  the  Administrator  called  it 
promulgating  it — a  regulation.  Regulations  do  not  be¬ 
come  licenses  when,  as  with  the  Federal  Power  and  Com¬ 
munications  Commissions,  they  are  directed  toward  li¬ 
censees.  Xo  more  do  regulations  become  contracts  when 
directed  toward  contractors. 

The  succeeding  discussion  will  establish  that  appellant 
seeks  relief  from  an  unlawful  regulation,  and  does  not  seek 
either  damages  for  a  breach  of  contract  or  reformation  of 
a  contract.  From  that  rather  self-evident  premise,  the  de¬ 
tailed  jurisdictional  defenses  can  be  treated  summarily. 

A.  Appellant  Does  Xot  Sue  on  its  Contract  but  to  Invalidate 

an  Unlawful  Regulation 

1.  Some  Fundamentals.  AVe  feel  something  of  the  embar¬ 
rassment  of  the  child  who  is  asked  to  prove  that  an  elephant 
is  not  a  giraffe,  but  see  no  escape  from  discussion  of  matters 
which  should  be  obvious. 

a.  The  Act.  Section  607(d)  of  the  Merchant  Marine  Act 
provides  that  “The  Commission  shall  adopt  and  prescribe 
regulations  *  *  *  and  shall  include  therein  a  definition  of 
*  *  *  the  term  ‘capital  necessarily  employed  in  the  busi¬ 
ness’.”  It  is  evident  that  the  Congress  thought  it  was  au¬ 
thorizing  a  regulation  not  a  contract. 

b.  The  Regulation.  The  agency  action  here  sued  upon  is 
called  a  regulation,  not  a  contract,  by  the  agency  ( JA  26). 

c.  The  Board  and  Administrator.  The  opinion  of  the 
Board  and  Administrator  explicitly  recognizes  that  its 
promulgation  of  the  definition  was  “rule-making”  as  de¬ 
fined  in  Section  4  of  the  Administrative  Procedure  Act,  and 
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justifies  its  retroactivity  on  tlie  “subsidy  program”  exemp¬ 
tion  from  Section  4  (JA  46-47). 

d.  Thr  ('out plaint.  The  complaint  does  not  ask  damages 
for  breach  of  contract.  It  does  not  allege  that  any  provision 
of  the  contract  lias  been  breached.  It  does  not  allege  that 
any  term  of  the  contract  is  unlawful/  The  prayer  for  relief 
is  to  have  a  regulation  declared  unlawful,  and  not  for  dam¬ 
ages,  rescission,  reformation  or  specific  performance. 
There  should  in  these  circumstances  be  some  presumption 
that  the  suit  is  directed  toward  a  regulation  not  a  contract. 

e.  The  Coni  rad .  Neither  the  court  below  nor  appellees 
have  specified  the  contract  clause  or  clauses  which  appel¬ 
lant  is  said  to  sue  on,  whether  for  breach  or  for  reformation. 
Appellant  in  truth  finds  it  wholly  unnecessary  to  complain 
of  the  contract  or  of  anv  breach  thereof.  The  “King’s 
Mercy  Clause”  in  Article  I-14(c)(l),  as  we  show  below 
(pp.  42-47),  does  not  reach  to  a  discriminatory  regulation, 
must  be  read  to  refer  only  to  a  lawful  regulation,  and  cannot 
in  any  case  justify  an  unlawful  regulation.  It  is  therefore 
no  obstacle  to  the  judgment  we  seek.  Xo  other  clause  of  the 
contract  has  even  been  suggested  as  the  submerged  founda¬ 
tion  of  plaintiff’s  suit. 

2.  The  Error  Beloic.  We  should  have  supposed  it  would 
take  at  the  least  a  painstaking  analysis  to  reach  the  conclu¬ 
sion  that  this  is  a  suit  on  a  contract  when  the  Congress 
authorized  rules  and  regulations;  the  Board  and  Adminis¬ 
trator  described  the  challenged  action  as  rule-making  and 
the  result  as  a  regulation;  and  the  plaintiff  in  complaint 
and  argument  assails  that  regulation  and  alleges  neither 
breach  of  contract  nor  occasion  for  its  reformation.  The 
District  Court  instead  simply  assumed  that  because  the 
regulation  is  directed  at  and  confined  to  steamship  operators 

5  An  allegation  of  duress  and  coercion,  made  to  disparage  the  antici¬ 
pated  defense  of  estoppel,  was  abandoned  at  pre-trial. 
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with  operating-differential  subsidy  contracts,  so  the  regu¬ 
lation  must  either  be  a  contract  itself  or  be  treated  as  part 
of  the  subsidy  contract. 

That  argument  would  be  slightly  more  troublesome 
were  the  challenged  regulation  incorporated  in  the  contract, 
as  Article  11-29  of  the  contract  incorporates  the  preceding 
regulation  applicable  to  the  industry  generally  (JA  S4-S5). 
But  here  there  is  no  incorporation  of  the  unlawful  regula¬ 
tion;  it  was  not,  indeed,  promulgated  until  nearly  a  year 
after  execution  of  the  contract.  It  is,  accordingly,  not  even 
necessary  for  plaintiff  here  to  show  that  an  unlawful  regu¬ 
lation  remains  a  regulation  even  though  incorporated  in  a 
contract. 

Of  course,  plaintiff  would  not  be  affected  by  the  regulation 
were  it  not  a  subsidized  operator.  Of  course,  the  impact  of 
the  regulation  is  upon  the  income  of  plaintiff  as  it  is  aug¬ 
mented  by  subsidy  payments.  All  of  this  means  only  that 
the  regulation  is  applicable  only  in  the  field  of  operations 
under  a  subsidy  contract.  It  does  not  and  cannot  mean  that 
the  regulation  is  therefore  a  contract,  or  that  its  invalidity 
is  somehow  the  same  as  a  breach  of  contract. 

3.  The  Authorities.  The  appellees  will  undoubtedly  pre¬ 
sent  to  this  Court  a  formidable  array  of  the  familiar  cases 
holding  one  complaint  or  another  to  be  an  unconsented  suit 
against  the  United  States.  They  will  relate,  so  far  as  they 
are  relevant  at  all,  to  the  jurisdictional  consequences  if 
this  were  a  suit  on  a  contract  with  the  United  States.  We 
shall  be  surprised  if  they  go  very  far  to  prove  the  underly¬ 
ing  and  startling  premise  that  this  is  a  suit  on  a  contract. 

The  appellees’  heavy  reliance,  in  the  Court  below,  upon 
McKay  v.  Central  Electric  Power  Cooperative .  —  App. 
D.  C.  — ,  223  F.  2d  623,  is  typical.  There  the  Secretary  of 
the  Interior,  accepting  a  statement  of  the  House  Managers 
as  the  equivalent  of  a  denial  of  appropriations,  refused  to 
perform  a  lease-purchase  power  agreement.  The  contractor 
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sought  a  declaratory  judgment  that  the  contract  should  be 
performed.  Plainly,  it  was  suing  on  a  contract,  for  the 
non-coercive  equivalent  of  specific  performance.  Plainly, 
therefore,  it  was  an  unconsented  suit  against  the  United 
States. 

We  must,  then,  turn  elsewhere  if  we  are  to  find  authorities 
relevant  to  the  central  issue:  whether  a  regulation  becomes 
a  contract,  or  a  breach  of  contract,  because  it  relates  to 
operations  under  a  contract. 

An  analogous  issue  was  presented  in  Columbia  System  v. 
United  States,  316  U.  S.  407.  There  the  F.  C.  C.  announced 
that  licenses  would  not  be  renewed  for  stations  which  en¬ 
tered  into  certain  typos  of  network  contracts.  The  net¬ 
works  attacked  the  order  as  a  regulation,  by  suit  for  in¬ 
junction  in  the  District  Court.6  The  Government  defended 
on  the  ground  that  it  related  to  licensing  and  could  only  be 
reviewed  upon  denial  of  a  license  by  the  Court  of  Appeals 
of  this  Circuit,  just  as  here  it  defends  on  the  ground  that  as 
the  order  relates  to  a  contract  it  can  be  attacked  only  by 
suit  on  the  contract.  The  Court  said  (pp.  418,  419,  421) : 

The  regulations  are  rules  which  in  proceedings  before 
the  Commission  require  it  to  reject  and  authorize  it  to 
cancel  licenses  on  the  grounds  specified  in  the  regula¬ 
tions  without  more. 

#*••*•* 

Such  regulations  have  the  force  of  law  before  their 
sanctions  are  invoked  as  well  as  after.  When,  as  here, 
they  are  promulgated  by  order  of  the  Commission  and 
the  expected  conformity  to  them  causes  injury  cog¬ 
nizable  by  a  court  of  equity,  they  are  appropriately  the 
subject  of  attack  *  *  #. 

##••••* 


fi  The  suit  was  heard  by  a  statutory  three-judge  court.  But  as  this 
Court  has  noted,  this  is  for  present  purposes  the  same  as  the  non-statu- 
torv  equity  review  before  a  single  judge.  United  Gas  Pipe  Line  Co.  v. 
Federal  Power  Com’n.,  S6  App.  D.O.  314,  1S1  F.  2d  796,  S00  (C.A.D.C.) 
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*  *  *  Having  adopted  this  order  under  its  rule- 
making  power,  the  Commission  cannot  insist  that  the 
appellant  be  relegated  to  that  judicial  review  which 
would  be  exclusive  if  the  rule-making  power  had  never 
been  exercised  *  *  *. 

There  are,  indeed,  a  great  many  cases  in  which  the  plain¬ 
tiff  has  been  allowed  to  bring  an  equity  attack  against 
regulations  the  impact  of  which  would  be  felt  only  in  par¬ 
ticular  applications  under  licenses,  contracts  of  employ¬ 
ment,  or  particularized  enforcement  proceedings.  Ex¬ 
amples  in  this  Court  are:  Reynolds  v.  Lovett ,  91  App.  D.  C. 
276,  201  F.  2d  181,  cert.  den.  345  U.  S.  926,  where  a  suit  to 
enjoin  rules  requiring  the  demotion  of  veterans  was  upheld 
notwithstanding  the  availabilitv  of  a  suit  in  the  Court  of 
Claims  for  unpaid  salary.  Borak  v.  Biddle,  78  App.  D.  C. 
374, 141  F.  2d  278,  where  an  order  was  entered  for  reinstate¬ 
ment  of  a  discharged  employee,  despite  his  remedy  for  back 
pay  in  Court  of  Claims.  See  Borak  v.  United  States,  110  C. 
Cls.  236.  Federal  Trial  Examiners  Conference  v.  Ramspeck, 
104  F.  Supp.  734, 738,  reversed  on  merits,  345  U.S.  12S,  where 
the  federal  trial  examiners  were  held  able  to  attack  the 
regulations  under  the  Administrative  Procedure  Act.  B.  F. 
Goodrich  Co.  v.  Federal  Trade  Commission,  93  App.  D.  C. 
50,  20S  F.  2d  829,  833-834,  where  the  court  directed  that 
bills  for  injunction  and  declaratory  judgment  against  a 
quantity-discount  regulation  be  entertained  notwithstand¬ 
ing  the  availability  of  the  contentions  as  a  defense  to  en¬ 
forcement  or  other  proceedings.  United  Gas  Pipe  Line  Co. 
v.  Federal  Power  Com’n.,  86  App.  D.  C.  314,  181  F.  2d  796, 
799-800,  where  the  Court  held  that  the  proper  forum  for 
attack  on  a  tariff  regulation  was  the  equity  jurisdiction  of 
this  District  Court,  even  though  it  might  ultimately  have  the 
effect  of  a  rate  order  directly  reviewable  in  this  Court.  See, 
also,  Arrow  Airways  v.  Civil  Aeronautics  Board ,  87  App. 
D.C.  71,  182  F.  2d  705. 
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Regulations,  in  short,  remain  regulations  even  though 
directed  only  to  licensees  or  to  contractors.  They  remain 
subject  to  equity  attack,  if  unlawful,  even  though  their  in¬ 
validity  could  or  might  also  be  raised  in  other  proceedings. 

4.  No  Reformation  of  the  Contract  is  Sought.  Appellees, 
in  their  arguments  below,  assumed  that  appellant  was  some¬ 
how  attempting  a  surreptitious  reformation  of  its  contract 
with  the  United  States.  We  agree  that  the  District  Court 
has  no  jurisdiction  to  reform  appellant’s  contract  with  the 
United  States.  But  appellant  seeks  no  such  reformation. 
The  “King's  Mercy  clause,”  Article  I-14(c)(l),  needs  no 
reformation:  as  shown  below  (pp  42-47),  it  contains  no 
agreement  to  accept  a  discriminatory  regulation,  nor  indeed 
to  accept  an  unlawful  regulation,  nor  could  it  in  any  case 
legalize  a  regulation  unlawful  under  the  statute.  If  appel¬ 
lant  has  no  desire  to  reform  that  clause,  appellees  can  point 
to  no  other  clause  which  can  even  be  argued  as  subject  to 
reformation. 

B.  The  Subsidiary  Jurisdictional  Defenses  Are  Without 

Substance 

If  appellant  has  brought  suit  upon  its  contract,  this  Court 
is  without  jurisdiction  to  determine  that  unconsented  suit 
against  the  United  States.  Conversely,  if  this  Court  should 
conclude  that  appellant  is  attacking  an  unlawful  regulation, 
then  the  jurisdictional  issues  are  just  as  readily  decided  for 
the  appellant.  We  shall  deal  summarily  with  the  specific 
contentions,  all  of  which  rest  upon  the  appellees’  central 
error  that  this  is  a  suit  on  a  contract. 

1.  This  Ts  Not  a ■  Suit  Against  the  United  States.  Appel¬ 
lant  seeks  declaratory  relief  against  and  judicial  review  of 
action  taken  by  the  individual  appellees  beyond  and  in  con¬ 
tradiction  of  their  statutory  authority.  The  District  Court 
has  long-recognized  jurisdiction  to  grant  relief  in  equity 
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against  ultra  vires  rules  or  orders  of  federal  agencies  or 
officers  directly  affecting  interests  or  rights  of  a  complain¬ 
ant.  American  School  v.  Me  Annuity,  1S7  U.  S.  94;  Philadel¬ 
phia  Co.  v.  Stimsou ,  223  U.  S.  605;  Work  v.  Louisiana ,  269 
U.  S'.  250;  Stark  v.  Tr/cA'ar^,  321  U.  S.  288,  290;  Board  of 
Governors  v.  Agneic ,  329  U.  S.  441,  444.  The  recent  re¬ 
examination  in  Larson  v.  Domestic  &  Foreign  Commerce 
Corp..  337  U.  S.  GS2,  689-690,  confirms  the  principle  that: 

*  *  *  where  the  officer's  powers  are  limited  by  statute, 
his  actions  beyond  those  limitations  are  considered  in¬ 
dividual  and  not  sovereign  actions.  •  *  *  His  actions 
are  ultra  vires  his  authoritv,  and  therefore  mav  be 
made  the  object  of  specific  relief. 

The  rule,  of  course,  is  settled  in  this  Circuit.  West  Coast 
Exploration  Co.  v.  McKay.  93  App.  D.  C.  307,  213  F.  2d  582, 
596,  the  Court  regarding  it  to  be — 

*  *  *  elementary  that  action  or  inaction  of  a  public 
officer  beyond  or  in  want  of  statutory  (or  constitu¬ 
tional)  authority  may  be  corrected  by  suit  against  the 
officer  individually  and  that  the  Government  is  not, 
under  such  circumstances,  a  necessary  party,  *  *  * 

2.  Appellant  Has  Standing.  There  can  be  no  doubt  that 
appellant  is  directly  and  adversely  affected.  The  regulation 
under  attack  strips  it  of  $5,000,000  of  its  critical  “capital 
necessarily  employed”  for  the  one  and  three-quarters  year 
period  involved.  It  is  not  only  immediately  applicable  to 
appellant,  but  is  directed  solely  at  appellant  and  one  other 
line. 

Appellees  urged,  in  the  court  below,  that  appellant,  apart 
from  its  rights  under  its  subsidy  contract,  would  have  no 
standing.  To  that  they  add  the  proposition  that  appellant 
has  no  enforceable  right  to  be  awarded  a  subsidy  contract. 

All  this  we  may  grant.  But  plaintiff  is  not  suing  to  com¬ 
pel  the  award  of  a  subsidy  contract.  It  is  not  suing  to  de- 
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mand  damages  or  performance  of  the  contract.  It  is  at¬ 
tacking  a  grossly  discriminatory  and  greatly  retroactive 
regulation.  That  regulation  affects  only  those  with  subsidy 
contract  rights  against  the  United  States.  But  the  fact 
that  it  is  directed  to  a  narrow  class  of  persons,  each  of 
whom  could  have  been  denied  access  to  that  class,  does  not 
reduce  them  to  the  status  of  persons  who  had  never  been 
in  that  class.  The  Government  employee  who  seeks  dec¬ 
laratory  relief  against  a  violation  of  the  Veterans  Pref¬ 
erence  Act  is  not  denied  standing  because  the  Government 
need  not  have  hired  him  in  the  first  place.  See  Hilton  v. 
Sullivan .  334  I".  S.  323,  327;  Elder  v.  Brannon.  341  U.  S. 
277.  See  also  Riley  v.  Titus,  89  App.  D.  C.  79,  190  F.  2d 
653,  cert,  den.,  342  U.  S.  855;  Bailey  v.  Richardson,  S6 
App.  D.  C.  248,  182  F.  2d  46,  aflf.  341  U.  S.  918.  The  broad¬ 
cast  station  has  standing  to  attack  regulations  of  the  F.  C.  C. 
even  though  it  need  not  have  been  licensed  in  the  first  place. 
Sec  Federal  Communications  Commission  v.  Sanders  Radio 
Station,  309  U.  S.  470;  Federal  Communications  Commis¬ 
sion  v.  National  Broadcasting  Co.,  319  U.  S.  239,  246-247; 
Scripps-H  oward  Radio  v.  Commission,  316  II.  S.  4,  14.  The 
water  power  licensee  does  not  lose  his  standing  to  attack 
a  F.  P.  C.  regulation  because  he  could  not  have  compelled 
the  original  license.  See  Federal  Power  ConCn.  v.  Idaho 
Power  Co..  344  U.  S.  17.  Neither  those  plaintiffs  nor  the 
present  one  could  be  in  Court  without  the  underlying  and 
discretionary  contract  or  license.  But  having  attained  that 
status,  they  are  not  orphans  of  the  law,  stripped  of  the 
ordinary  remedies  against  unlawful  action. 

If  there  were  doubt  as  to  the  standing  to  seek  ordinary 
equity  review  of  unlawful  official  action,  it  has  been  removed 
bv  Section  10  of  the  Administrative  Procedure  Act,  60  Stat. 
243,  5  U.  S.  C.  Sec.  1009.  It  is  unnecessary  to  retrace  this 
familiar  ground  since  appellant  plainly  has  standing  under 
traditional  equity  doctrines  once  it  be  recognized  that  it 


doe?  not  sue  on  its  contract,  but  attacks  an  unlawful  regula¬ 
tion.  We  note,  however,  that  “the  purpose  of  §  10  is  to 
afford  review  unless  the  matter  has  been  committed  to 
agency  discretion — a  situation  not  now  presented — or  unless 
Congress  has  otherwise  decided.”  Air  Line  Dispatchers 
Ass'n  v.  Xational  Mediation  Board .  S9  App.  D.  C.  24, 189  F. 
2d  685,  689.  So  far  as  concerns  agency  discretion,  the  ap¬ 
pellees  have  unchallenged  discretion  to  fix  the  many  techni¬ 
cal  and  accounting  terms  of  its  regulation,  but  none  to  issue 
a  discriminatory  and  retroactive  regulation.  Homovich  v. 
Chapman,  89  App.  D.  C.  150,  191  F.  2d  761,  764.  See,  too, 
the  decision  of  the  District  Court,  for  this  same  appellant 
and  against  the  same  defenses,  in  American  President  Lines 
v.  F.  M.  B..  112  F.  Supp.  346, 349  ( D.  C.).  As  there  the  plain¬ 
tiff  had  only  the  standing  of  a  competitor,  while  here  it  is 
the  direct  victim  of  a  discriminatory  regulation,  the  result 
applies  a  fortiori  here. 

Kansas  City  Power  cO  Light  Co.  v.  McKay,  App.  D.  C. 
,  F.  2d  ,  receives  heavy  reliance  by  the  appel¬ 
lees,  but  is  in  truth  strong  authority  for  the  appellant.  That 
case  involved,  as  the  majority  of  the  Court  saw  it,  merely 
the  complaint  of  a  competitor  (whose  interests  had  no  statu¬ 
tory  recognition)  against  aid  given  another.  The  majority, 
quite  plainly  distinguishing  cases  such  as  the  present,  said 
(slip  op’n.,  pp.  5,  17) : 

The  defendants  have  not  undertaken  to  regulate  them 
in  any  way.  They  have  not  been  ordered  to  abandon 
any  of  their  activities  or  to  forego  the  expansion  pro¬ 
grams  planned  by  them.  They  have  not  been  subjected 
to  any  obligation  or  duty.  Their  sole  interest  and  ob¬ 
jective  is  to  eliminate  the  competition  which  they  fear. 

Nor  does  this  case  fit  the  type  of  situation  in  which 
parties  economically  affected  by  regulatory  action  on 
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the  part  of  the  Government  have  been  held  entitled  to 
seek  judicial  relief,  whether  the  Government  has  taken 
action  specifically  directed  against  plaintiff  or  whether 
the  action  taken  threatens  to  affect  plaintiff’s  interest 
adversely  though  not  singling  him  out  specifically. 

3.  There  is  Xo  Adequate  Rented//  in  the  Court  of  Claims. 
We  do  not  see  that  there  can  be  a  serious  defense  based 
upon  the  adequacy  of  the  remedy  in  the  Court  of  Claims  once 
it  be  recognized  that  appellant  does  not  sue  on  a  contract, 
but  to  have  an  unlawful  regulation  declared  invalid.  Such 
declaratory  relief  is  not  within  the  power  of  the  Court  of 
Claims. 

Even  were  appellant  to  await  completion  of  the  final 
audit,  a  year  or  two  away  (JA  90),  and  bring  suit  in  the 
Court  of  Claims  for  insufficient  payment  under  the  contract, 
it  could  obtain  only  50%  of  the  relief  it  requests.  A  money 
judgment  might  return  the  withheld  equivalent  of  the  ex¬ 
cessive  recapture,  but  except  as  appellees  chose  volun¬ 
tarily  to  extend  its  scope  it  could  not  accomplish  the  re¬ 
lease  of  the  funds  unlawfully  impounded  into  compulsory 
reserves.  For  that,  declaratory  relief  is  necessary. 

Even  as  to  the  50%  relief  theoretically  available  from  a 
Court  of  Claims  judgment,  there  is  doubt  as  to  its  juris¬ 
diction  in  a  suit  brought  against  the  United  States  to  col¬ 
lect  sums  which  the  petitioner  had  been  obliged  to  pay  by 
reason  of  actions  of  administrative  officials  taken  beyond 

their  statutory  authoritv.  United  States  v.  Holland-Ameri- 
•>  % 

ca  Lines ,  254  U.S.  148;  Roger  B.  Wood,  Trustee  v.  United 
States,  61  C.  Cls.  192.  While  the  Court  of  Claims  has  re¬ 
cently  held,  on  two  separate  occasions,  that  it  had  juris¬ 
diction  for  a  suit  to  recover  monies  which  the  petitioner 
had  been  obligated  to  pay  because  of  “an  illegal  exaction  by 
officials  of  the  Government,  based  upon  powers  supposedly 
conferred  by  statute,”  Clapp  v.  United  States,  117  F.  Supp. 
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576  (C.  Cls.),  cert.  den.  348  U.S.  834;  Pan  American  World 
Airways  v.  United  States,  122  F.  Supp.  682  (  0.  Cls.),  we 
think  counsel  for  the  appellees  should  be  forced  to  concede 
the  correctness  of  this  rule  before  urging'  upon  this  Court 
that  there  is  an  adequate  remedy  in  the  Court  of  Claims. 
As  the  Court  said  in  Youngstown  Co.  v.  Sawyer,  343  U.  S. 
579,  585 : 

*  *  *  Prior  cases  in  this  Court  have  cast  doubt  on 
the  right  to  recover  in  the  Court  of  Claims  on  account 
of  properties  unlawfully  taken  by  government  officials 
for  public  use  as  these  properties  were  alleged  to  have 
been. 

It  therefore  took  jurisdiction  of  a  bill  for  injunction  and 
declaratory  judgment  against  the  official  acting  without  law¬ 
ful  authority. 

Finally,  even  if  there  were,  as  there  is  not,  an  adequate 
remedy  in  the  Court  of  Claims,  the  possibility  of  such  al¬ 
ternative  relief  would  not  preclude  this  Court  from  grant¬ 
ing  the  declaratory  relief  sought  in  this  suit.  Rule  57  of 
the  Federal  Rules  of  Civil  Procedure  provide  that:  “The 
existence  of  another  adequate  remedy  does  not  preclude  a 
judgment  for  declaratory  relief  in  cases  where  it  is  appro¬ 
priate.”  See,  e.g.,  Doehler  Metal  Furniture  Co.  v.  Warren, 
76  App.  D.C.  129  F.  2d  43,  cert.  den.  317  U.S.  663;  Aetna 
Casu-alty  and  Surety  Co.  v.  Yeatts.  99  F.  2d  655  (C.A.  4). 
The  existence  of  another  route  to  the  same  goal  does  not 
preclude  a  litigant  from  seeking  a  declaratory  judgment.  Ar¬ 
kansas  Power  (£  Light  Co.  v.  Federal  Poiver  Common.  81 
App.  T).  C.  178, 156  F.  2d  821,  reversed  (because  of  the  fail¬ 
ure  to  exhaust  administrative  remedies)  330  U.  S.  802. 

II 

The  Challenged  Regulation  Is  Invalid  on  Its  Face 
Appellant  urges  that  Amendment  No.  1  to  G.  0.  Xo.  71,  on 
either  of  two  counts,  and  surely  on  both  combined,  is  invalid 
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and  beyond  the  powers  granted  the  appellees  Board  and 
Administrator:  (a)  It  is  discriminatory;  and  (b)  it  is 
severely  retroactive,  while  Section  607(d)  of  the  Merchant 
Marine  Act  of  1936,  in  common  with  almost  all  statutes, 
delegates  authoritv  to  take  onlv  non-discriminatorv  and 
prospective  action.  We  show,  finally,  that  (c)  the  contract 
provision  which  the  appellees  read  as  giving  them  a  free 
hand  to  do  what  they  will  cannot  justify  this  discrimina¬ 
tory  and  retroactive  rule-making. 

A.  The  Regulation  Is  Discriminatory  and  Is  Invalid 

1.  The  Regulation  Is  Discriminatory.  It  is  not  ncces- 
sarv  to  conduct  anv  lengthv  analvsis  to  show  a  discrimina- 
torv  application  of  G.  O.  Xo.  71,  for  the  appellees  Board  and 
Administrator  have  expressly  recognized  the  discrimina¬ 
tion.  “Considerations  favoring  a  sound  rule  out-weigh 
the  considerations  of  uniformity”  (J.  A.  47). 

There  is  no  suggestion  in  the  21  pages  of  opinion  that 
appellant  and  the  other  line  affected  7  differed  in  any  point 
of  substance  from  the  eight  favored  lines.  They,  and  they 
alone,  were  subjected  to  the  January  1,  1947,  effective  date 
simply  because  the  Board  considered  that  the  other  eight 
lines  had  a  contractual  immunity  from  retroactive  regula¬ 
tion.  On  all  matters  relevant  to  the  propriety  of  the  regu¬ 
lation,  as  the  Board  expressly  recognized  (J.  A.  47),  the 
group  of  eight  lines  was  indistinguishable  from  the  group 
of  two  lines.  Amendment  No.  1  to  G.  O.  71  makes  this 
vividly  clear:  the  line  which  divides  the  operators  subject 
to  G.  O.  Xo.  31  from  those  subject  to  G.  O.  Xo.  71  is  simply 
the  irrelevant  fact  of  whether  the  resumption  addendum, 
in  each  case  effective  January  1,  1947,  and  in  each  case 

7  The  Board  twice  speaks  of  four  “non-contracting:  lines”  (J.A.  37,  43). 
This  we  suppose  to  be  inadvertence,  for  it  had  been  evident  for  more 
than  a  year  that  two  of  these  lines  had  no  interest  in  whether  or  not 
G.  0.  Xo.  71  were  “rolled-back”  to  January  1,  1947  (J.A.  S9). 
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executed  before  the  date  of  decision,  was  executed  before 
or  after  May  1,  1951  (J.  A.  27-28). 

AYe  discuss  below  the  power  of  the  Board  to  localize  its 
action  by  reliance  upon  the  contract  provisions  exacted  of 
the  two  injured  lines.  It  is  sufficient  here  that  there  is  no 
pretense  in  the  Board's  opinion  that  any  factual  difference, 
or  any  matter  of  shipping  economics  or  practice,  or  any 
consideration  of  fairness  or  of  policy,  should  lead  to  one 
rule  for  eight  lines  and  a  harsher  rule  for  two  lines. 

2.  The  Statute  Does  Not  Authorize  Discrimination.  Sec¬ 
tion  607(d)  of  the  Merchant  Marine  Act  of  1936  provides 
that  ‘‘The  Commission  shall  adopt  and  prescribe  rules  and 
regulations  *  *  *  and  shall  include  therein  a  definition 

of  *  *  *  the  term  ‘capital  necessarily  employed  in  the 

business.’  ”  Amendment  Xo.  1  to  G.  0.  Xo.  71  does  not 
contain  “a  definition”  of  capital  necessarily  employed.  It 
contains  two  definitions:  one  for  eight  favored  lines  and  a 
second  for  the  others.  Most  certainlv  the  Congress  did  not 
intend  to  authorize  any  such  double  standard  of  regulation. 

The  Congress  did  not,  after  authorizing  only  a  single 
definition,  go  on  to  specify  that  the  regulation  should  be  non- 
discriminatory.  There  was  no  need  to  have  done  so.  The 
requirement  is  implied,  and  is  categorical. 

There  are  many  cases  from  diverse  fields  of  government 
which  establish  that  the  official  or  the  agency  departs  from 
statutory  authority  in  promulgating  a  discriminatory  regu¬ 
lation.  They  derive  in  spirit  from  the  classic  defense,  in 
Tick  T Yo  v.  Hopkins.  118  U.  S.  355,  of  the  right  of  Chinese 
as  well  as  Caucasian  laundrvmen  to  ply  their  trade  in 
wooden  buildings : 

Though  the  law  itself  be  fair  on  its  face  and  im¬ 
partial  in  appearance,  yet,  if  it  is  applied  and  ad¬ 
ministered  by  public  authority  with  an  evil  eye  and  an 
uneqnal  hand,  so  as  practically  to  make  unjust  and 
illegal  discriminations  between  persons  in  similar  cir- 
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cumstances  material  to  their  rights,  the  denial  of  equal 
justice  is  still  within  the  prohibition  of  the  Constitu¬ 
tion. 

It  is  hardly  necessary  to  go  beyond  recent  Federal  cases 
dealing  with  discriminatory  rules  or  regulations  under,  in 
each  case,  statutes  which  as  here  contained  only  the  in¬ 
variable  implied  prohibition  against  discrimination.  The 
rule  has,  indeed,  been  recognized  in  the  context  of  subsidy 
administration.  In  Berchem  v.  B.  F.  C.?  191  F.  2d  922  (Em. 
Ct.  App.),  a  claim  for  subsidy  was  denied  because  it  had 
not  been  timely  filed  as  required  by  the  agency’s  regula¬ 
tions.  To  the  Government’s  argument  that  subsidy  claims 
were  purely  a  matter  of  administrative  grace,  and  that  it 
was  immaterial  if  the  agency  had  accepted  and  approved 
other  tardy  claims,  the  Court  replied : 

#  *  if  it  can  be  shown  that  the  respondent  has 
established  standards  for  the  exercise  of  its  discretion¬ 
ary  power  to  invalidate  subsidy  claims  untimely  filed 
and  that  in  the  present  case  it  has  clearly  departed 
from  those  standards  in  invalidating  the  complainant’s 
claims  the  court  might  well  be  required  to  characterize 
such  action  as  arbitrary  or  capricious  and  to  set  it 
aside. 

In  United  States  v.  McGrath ,  181  F.  2d  839,  841  (C.  A.  2), 
dismissed  as  moot,  340  U.  S.  940,  the  court  held  that  the 
Attorney  General’s  refusal  to  suspend  deportation  of  an 
alien  pending  congressional  consideration  of  a  bill  intro¬ 
duced  for  the  purpose  of  admitting  the  alien  to  this  country 
was  arbitrary  and  invalid,  when  suspension  under  such  cir¬ 
cumstances  had  been  the  previous  practice.  By  adoption  of 
this  practice,  said  the  court,  the  Attorney  General : 

*  *  *  has  established  a  class  of  situations  with 

respect  to  which  he  has  always  so  exercised  that  dis¬ 
cretion  as  to  suspend  deportation.  That  classifiea- 


tion  is  entirely  reasonable.  To  depart  from  it  in  a 
single  instance  is  to  act  arbitrarily  or  capriciously, 
to  abuse  the  administrative  discretion. 

Again,  in  Mastrapasqua  v.  Shanghnessy ,  180  F.  2d  999, 
1003  (C.  A.  2),  the  Court  held  that  the  Board  of  Immigra¬ 
tion  Appeals,  in  refusing  an  alien’s  application  for  pre¬ 
examination  or  for  suspension  of  deportation  solely  on 
the  ground  that  alien’s  presence  in  this  country  was  due  to 
World  War  II,  was  an  arbitrary  and  capricious  classifica¬ 
tion,  beyond  its  powers  to  make. 

There  seems  no  more  rationality  in  this  classifica¬ 
tion  than  there  would  be  in  arbitrarily  refusing  to  con- 
sider  discretionary  relief  for  all  left-handed  men  or  for 
all  whose  names  begin  with  the  first  thirteen  letters  of 
the  alphabet. 

See,  also,  Hop  v.  Shaughnessy,  133  F.  Supp.  850,  S54  (S.D. 
X.Y.) 

In  X.L.R.B.  v.  Mall  Tool  Co.,  119  F.  2d  700,  702  (C.A.  7), 
it  was  held  that  where  the  administrative  practice  had  been 
to  award  back  pay  to  a  reinstated  employee  only  to  the  date 
of  filing  of  his  unfair  labor  practice  charge,  it  was  arbitrary 
for  the  Board  to  have  awarded  back  pay  to  an  employee 
from  the  date  of  his  dismissal.  “Consistency  in  administra¬ 
tive  rulings  is  essential,  for  to  adopt  different  standards 
for  similar  situations  is  to  act  arbitrarily.” 

The  rule  is  settled  in  this  Circuit.  In  Continental  Distill¬ 
ing  Corp.  v.  Humphrey,  App.  D.C.  ,  220  F.  2d  367, 
the  Court  held  that  the  law  required  that  regulations,  as  to 
notice  of  re-used  cooperage,  “avoid  arbitrary  discrimina¬ 
tions  between  whiskeys  which  are  similar  in  respects  perti¬ 
nent  to  marketing  practices.”  In  Friend  v.  Lee,  App. 
D.C.  ,  221  F.  2d  96,  the  Court  held  that  a  drive-yourself 
car  agent  could  attack  regulations  which  favored  the  con- 
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cessionaire  by  excluding  the  plaintiff  from  picking  up  pre¬ 
arranged  passengers;  “where  there  is  a  threat  of  injury 
resulting  from  capricious  or  arbitrary  performance  of  the 
regulatory  functions  of  a  Government  agency,  the  Federal 
Courts  have  in  a  wide  variety  of  circumstances  been  ready 
to  grant  relief.’ ’ 

The  field  is  a  familiar  one  to  the  Emergency  Court  of  Ap¬ 
peals.  There,  in  a  variety  of  cases,  it  has  firmly  established 
the  principle  that s — 

It  is  essential  to  fair  treatment  that  all  persons  who 
are  similarly  situated  be  dealt  with  upon  the  same 
basis;  that  no  greater  burdens  be  laid  upon  one  than 
are  laid  upon  others  in  the  same  calling  and  condition. 

In  Bayuk  Cigars  v.  Porter ,  154  F.  2d  503,  the  rule  was  ap¬ 
plied  to  invalidate  a  regulation,  general  on  its  face,  which 
discriminated  against  a  particular  cigar  manufacturer  who 
did  his  own  tobacco  packing.  In  Consolidated  Water  Power 
&  Paper  Co.  v.  Bowles,  146  F.  2d  492,  it  invalidated  a  reg¬ 
ulation  which  accommodated  some  but  not  all  paper  manu¬ 
facturers  by  listing  and  pricing  their  brands.  Hawaii 
B reusing  Corp.  v.  Bowles.  148  F.  2d  846,  invalidated  a  regu¬ 
lation  which  preserved  the  price  margins  on  beer  imported 
from  the  mainland  but  not  that  locally  brewed.  Svpak  v. 
Porter,  158  F.  2d  803,  invalidated  a  regulation  which  gave 
normal  margins  to  manufacturers  who  filed  a  pricing  chart 
and  limited  indirect  costs  for  those  who  did  not.  Booth 
Fisheries  v.  Bowles,  153  F.  2d  449,  found  unreasonable  dis¬ 
crimination  in  a  regulation  which  gave  higher  margins  to 
local  wholesalers  than  to  branches  of  larger  wholesalers. 
FI  eft  v.  Bowles,  142  F.  2d  559,  invalidated  a  regulation  al- 


s  Supak  v.  Porter ,  158  F.  2d  803,  SOT;  Hawaii  Brewing  Corp.  v.  Bowles, 
•+  14S  F.  2d  S46,  850;  Consolidated  Water  Power  d:  Paper  Co.  v.  Boicles, 

146  F.  2d  492,  494.  See  also  Pfeiffer  Brewing  Co.  v.  Bowles,  146  F.  2d 
►  1006  (Em.  App.) 
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lowing  brokerage  on  waste  paper  sales  but  denying  it  to  a 
selling  agent  for  industrial  accumulation.  In  most  of  these 
cases,  the  Government  has  justified  the  discrimination  as 
necessary  to  prevent  evasion;  they  fall,  then,  remarkably 
close  to  the  present  case  where  the  Board  contrived  a  dis¬ 
criminatory  rule  in  order  to  achieve  “sound  policy"  where 
it  could. 

Two  cases  are  of  especial  interest  since  each  involves  a 
discrimination  based  as  here  upon  the  calendar.  In  May¬ 
flower  Farm s  v.  Ten  Eyck.  *297  F.S.  266.  the  Court  found  a 
milk  regulation  statute  to  be  arbitrary  and  discriminatory 
because  it  allowed  a  one  cent  differential  to  those  in  busi¬ 
ness  before  a  specified  date.  In  Seay  rave  v.  United  States, 
128  F.  Supp.  400.  403  (C.  Cls.)  the  Court  held  invalid  an 
Armv  regulation  which  allowed  statutorv  retirement  rights 
to  those  who  applied  by  a  certain  date  and  denied  it  to 
others. 

Decisions  sustaining  the  right  of  an  administrative  agenev 
to  enforce  a  regulation  or  rule  of  conduct  against  a  party 
which  had  not  been  enforced  against  others  prior  to  that 
time  are  not  in  point  here.  Federal  Communications 
Comm'n.  v.  WOKO.  329  F.S.  223,  228:  Mackay  Teleyraph 
and  Cable  Co.  v.  City  of  Little  Bock.  250  U.S.  93;  Shaicmut 
v.  S.E.C..  146  F.  2d  791  (C.A.  1).  In  these  cases,  the  regu¬ 
lation  or  ordinance  of  which  enforcement  was  sought  was 
not  diseriminatorv  but  was  merely  being  given  new  on- 
forcement.  Administrators  can  change  their  minds,  and  can 
adopt  new  enforcement  policies.  But  the  power  to  adopt 
new  policy  cannot  serve  to  justify  unequal  or  discriminatory 
treatment  at  the  time  of  the  application  or  enforcement  of 
the  policy  against  persons  similarly  situated.  An  adminis¬ 
trative  agency  may  have  the  right  to  be  inconsistent, 
M  &  M  Transportation  Co.  v.  United  States,  128  F.  Supp. 
296  (D.  Mass.),  but  it  does  not  have  the  right  to  be  dis¬ 
criminatory. 
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3.  The  Regulation  is  Discriminator y  Even  on  its  Con¬ 
tract /No-Contract  Basis.  We  show  below  that  the  appellees 
Board  and  Administrator  could  not  by  contract  provision 
gain  a  power  to  discriminate  among:  the  companies  subject 
to  its  regulation.  Here  we  show  that  even  if  one  accept  the 
degree  of  contract  formulation  as  relevant  to  the  exercise  of 
its  rule-making  powers,  the  Board  discriminated  against 
appellant  in  determining  whether  or  not  it  had  contract 
protection  against  a  discriminatory  and  retroactive  change 
of  the  rules. 

We  have  shown  in  the  Statement  that  by  July  1,  1949, 
there  was  a  complete  agreement  on  all  significant  terms  of 
t lie  resumption  addendum  to  the  operating-differential  sub¬ 
sidy  contract  between  appellant  and  the  Government. 
We  have  there  shown,  too,  that  appellant  from 
January  1,  1947,  onward  was  completely  performing 
all  the  obligations  of  a  subsidized  operator,  and  that  both 
the  Government  and  the  appellant  proceeded  upon  the  un¬ 
varying  assumption  that  plaintiff  was  a  subsidized  operator 
(supra,  pp.  6-7).  It  is  entirely  clear  in  these  circum¬ 
stances  that  a  binding  contract  was  in  effect  between  appel¬ 
lant  and  the  Government. 

It  is  established  that,  in  the  process  of  making  a  contract, 
parties  may  express  their  assent  piecemeal,  agreeing  upon 
individual  terms  as  the  negotiation  proceeds.9  It  was  in¬ 
tended,  of  course,  that  the  agreement  between  the  parties 
should  in  the  end  be  incorporated  in  a  formal  and  compre¬ 
hensive  contract,  and  it  was  recognized  that  no  subsidy 
vouchers  would  be  paid  under  Governmental  disbursement 
procedures  until  the  comprehensive  contract  was  formally 
executed.  But  it  is  settled  that  the  mere  expectation  of  the 
parties  to  execute  a  formal  document  does  not  prevent  nego- 

9  Corbin  on  Contracts  (1950).  p.  87;  Drakeley  v.  Gregg,  75  U.S.  242, 
Goddard  v.  Foster,  84  U.S.  123;  C.  W.  Hull  Co.  v.  Marquette  Cement 
Mfg.  Co.,  208  F.  260,  264  (C.C.A.  S). 
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tiations  between  them  “from  having  the  legal  effect  that  oth¬ 
erwise  thev  would  have  had.”10  Failure  to  sign  a  formal 
written  contract  is  not  destructive  of  an  agreement  already 
reached,  unless  it  is  the  clear  intention  of  the  parties  not  to 
be  bound  until  the  execution  of  the  written  agreement." 

If  doubt  on  the  matter  remained,  appellant’s  long  con¬ 
tinued  performance  as  a  closely  regulated  subsidized  oper¬ 
ator  should  dispel  it.  The  rule  is  quite  clear  that  where  par¬ 
ties  act  under  a  preliminary  or  informal  agreement,  or  re¬ 
ceive  benefits  thereunder,  “they  will  be  held  to  be  bound 
notwithstanding  a  formal  contract  has  never  been  exe¬ 
cuted.12 

Appellant  believes  it  clear  that  the  decision  and  regula¬ 
tion  here  attacked  is  a  breach  of  the  agreement  reached  in 
1949  that  the  provisions  of  G.  0.  Xo.  31  would  govern  the 
accounting  for  the  balance  of  the  recapture  period  ending 
on  September  30, 1948.  But  appellant  is  not  here  suing  on  a 
breach  of  contract.  That  is  not,  in  fact  or  in  theory,  an 
adequate  remedy  (supra,  pp.  27-28).  And  certainly  an  un¬ 
lawful  regulation  is  not  immunized  from  normal  judicial 
review  because  it  chances  also  to  be  a  breach  of  contract. 
See  Youngstown  Co.  v.  Sawyer,  343  U.S.  579,  585.  The  im- 

10  American  $  writing  Co.  v.  United  States.  259  U.S.  75,  7S;  United 
States  v.  Purcell  Envelope  Co..  249  U.S.  313,  319-320.  Hamilton  Foundry 
<{■  Machine  Co.  v.  International  Molders  and  Foundry  Workers,  193  F. 
2d  209.  214  (C.A.  6);  Mid-Continent  Petroleum  Corp.  v.  Russell,  173  F. 
2d  620.  622  (C.A.  10). 

11  General  Overseas  Corp.  v.  Republic  Pictures  International  Carp., 
74  F.  Supp.  69S,  701  (S.D.X.Y.);  Hocking  v.  Hamilton,  122  F.  417 
(C.C.A.  3):  Schneider  v.  United  States,  19  C.  Cls.  547;  Adams  v.  United. 
States.  1  C.  Cls.  192;  Smith  v.  Onyx  Oil  and  Chemical  Co.,  21S  F.  2d 
104,  10S  (C.A.  3). 

12  12  Am.  Jur.  524;  17  C.J.S.  393;  Williston  on  Contracts  (Rev.  Ed.), 
p,  66;  Corbin,  supra,  pp.  S1-S2;  Morris  V.  Ballard.  66  App.  D.C.  3S3.  16  F. 
2d  175;  Power  Service  Corp  v.  Joslin,  175  F.  2d  69S  (C.A.  9)  ;  Thomas  B. 
Whit  ted  <(■  Co.  v.  Fairfield  Cotton  Mills,  210  F.  725  (C.C.A.  4);  Weh- 
ner  v.  Bauer,  160  F.  240  (X.D.  Calif.);  Hocking  v.  Hamilton,  supra; 
West  India  Steamship  Co.  v.  Chicago  House  Wrecking  Co..  249  F.  338 
(C.C.A.  2). 
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portance  of  appellees  breach  of  their  1949  agreement 
with  appellant  rests  rather  in  the  fact  that  appellees  have 
discriminated  against  appellant  even  in  the  extent  to  which 
thev  have  honored  their  informal  contract  obligations  in  de- 
termining  the  various  effective  dates  of  G.  0.  No.  71. 

The  appellees  Board  and  Administrator  included  Moore- 
McCormack  Lines,  Inc.,  along  with  the  seven  lines  which  had 
executed  formal  contracts  before  criticism  had  developed 
with  respect  to  the  effective  date  of  G.  0.  No.  71.  This 
was  because  ( J.  A.  41-42) : 

Moore-McCormack  Lines,  Inc.,  by  letter  of  February 
10,  1950,  was  advised  of  the  Commission’s  action  with 
respect  to  its  resumption  of  subsidized  operation 
*  *.  Moore-McCormack  formally  accepted  the 

Commission’s  offer  of  February  10th  by  endorsing 
its  acceptance  thereon  under  date  of  Februarv  25, 
1950. 

This  written  offer  and  acceptance,  in  our  opinion, 
constituted  an  informal  but  none  the  less  binding  con- 
tract  by  the  Commission  to  give,  and  by  Moore-Mc- 
Cormack  to  accept,  among  other  provisions,  Article 
11-29.  Moore-McCormack,  therefore,  stood  on  the  same 
legal  footing  as  the  other  seven  “contracting  lines.” 

This  is  a  sound  enough  analysis  of  the  contract  rights 
of  Moore-McCormack.  But  the  situation  with  respect  to 
appellant  was  virtually  identical.  It  differed  only  in  that 
Moore-McCormack  put  a  slightly  qualified  acceptance  on 
the  last  page  of  the  letter  sent  by  the  Commission  (Doc. 
53),  while  appellant  put  its  slightly  qualified  acceptance  in 
a  separate  letter  (J.  A.  121-123).  We  know  of  no  more 
vivid  illustration  of  a  “capricious”  decision  than  one  which 
strips  appellant  of  about  $5,000,000  of  “capital  necessarily 
employed”  (J.  A.  89)  because  it  chanced  to  evidence  its 
slightly  qualified  acceptance  on  one  piece  of  paper  rather 
than  another. 

The  appellant’s  concurrence  was  not  as  requested  on  the 


“attached  copy,”  as  was  Moore-McCormack  *s  and  it  was 
“subject  to  the  above”  refinements,  while  Moore-Mc¬ 
Cormack ’s  was  “We  concur  in  the  foregoing.  However, 
we  are  writing  under  separate  cover  requesting  *  *  *.” 

These  minor  and  technical  points  pointing  to  a  firmer  con¬ 
tract  with  Moore-McCormack  than  plaintiff  might  per¬ 
haps,  if  the  record  stopped  at  that  moment,  be  sufficient 
to  overbear  the  consideration  that  Moore-McCormack  was 
in  fact  asking  substantially  more  changes  than  was  appel¬ 
lant.  But  the  record  does  not  stop  there.  The  Commis¬ 
sion  replied  to  appellant  in  terms  which  plainly  showed 
that  it  thought  there  was  a  meeting  of  minds,  and  all  the 
subsequent  conduct  of  the  parties  summarized  above  (pp. 
G-S)  showed  that  both  appellant  and  the  Commission  or 
Board  thought  they  were  operating  under  an  effective  sub¬ 
sidy  agreement. 

We  believe  none  can  seriously  urge  that  there  was  any 
difference  in  the  degree  of  contract  commitment  of  appel¬ 
lant  and  Moore-McCormack.  The  slight  phraseological  dif¬ 
ference  in  the  form  of  concurrence,  if  it  ever  had  sig¬ 
nificance,  had  long  since  been  buried  over  bv  the  facts  of 
actual  agreement,  mutual  belief  there  was  an  agreement, 
and  actual  performance,  each  as  applicable  to  one  line  as 
the  other.  Yet  a  most  trifling  difference  in  the  phraseology 
of  the  contract  correspondence,  considered  immaterial  at 
the  time  and  thereafter,  produced  extraordinarily  large  and 
important  differences  in  the  applicable  rules.  The  process 
seems  more  like  witchcraft  than  orderlv  Government. 

B.  The  Regulation  Is  Invalid  Because  of  Its  Retroactivity 

1.  General.  There  is  no  dispute  as  to  the  retroactivity  of 
G.  0.  Xo.  71.  It  was  announced  on  September  17,  1952,  to 
be  effective  as  of  January  1,  1947.  We  believe  no  search  of 
the  books  can  produce  a  more  striking  example  of  retro¬ 
active  rule-making. 
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We  do  not  dispute  that  some  types  of  regulations  may  be 
retroactive.  These  are:  (a)  Those  which  interpret  or 
clarify  a  statutory  phrase  and  must  therefore  be  cotermi¬ 
nous  in  time  with  the  statute.  II el  coring  v.  Reynolds,  313 
U.  S.  428;  S.  E.  C.  v.  Chenery,  332  U.  S.  194,  203. 1:i  (b) 
Those  where  for  other  more  specialized  reasons  the  statute 
cannot  lie  effective  without  a  retroactive  regulation.  An 
example  is  Addison  v.  Holly  Hill  Fruit  Products ,  Inc.,  322 
TJ.  S.  607,  619,  620,  where  the  Court  held  invalid  an  im¬ 
plementing  and  defining  regulation  such  as  this  but,  despite 
the  ordinary  objections  to  retroactivity,  remanded  the  case 
to  the  Wage  and  Hour  Administration  for  a  new  and  retro¬ 
active  definition  in  order  that  a  statutory  exemption  which 
the  Congress  had  intended  should  not  be  entirely  defeated 
for  want  of  a  definition. 

But  where  the  regulation  does  not  interpret  or  clarify  the 
statutory  language,  but  instead  as  here  represents  the  exer¬ 
cise  of  a  delegated  legislative  or  rule-making  power,  that 
power  must  be  exercised  prospectively  and  cannot  take  the 
form  of  retroactive  rule-making  to  change  the  rights  and 
duties  of  parties  who  have  relied  upon  the  prior  rule. 
United  States  v.  Macdaniel,  32  IT.  S.  1, 15.  Retroactive  rule- 
making  is  not  within  the  powers  delegated  the  agency  unless 
“the  legislative  intention  to  that  effect  unequivocally  ap¬ 
pears.”  Miller  v.  United  States ,  294  U.  S.  435,  439.  Retro¬ 
active  rule  making  under  such  circumstances  is  a  power 
too  grave  to  “rest  on  mere  inference.”  T.W.A.  v.  Civil 
Aeronautics  Board .  336  17.  S.  601,  607. 

There  is  nothing  in  Section  607(d)  to  suggest  that  the 
Congress  intended  to  grant  to  the  Board  the  unusual  power 
of  changing  its  rules  retroactively.  To  the  contrary,  the 
Board  itself  has  recently  held  that  the  Act  “neither  con- 

13  The  Chpnerij  ease  was  explained  by  the  majority  as  being  an  ap¬ 
plication  of  statutory  standards  to  a  particular  case  and  thus  different 
from  rule-making  which  would  have  to  be  prospective. 
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templates  nor  authorizes  retroactive  payment  of  operating- 
differential  subsidy.”  In  the  Matter  of  American  Export 
Lines ,  Inc; F.M.B. - S-44,  decided  January  11,  1955. 

Appellant  suggests  that  ‘‘prospectiveness”  cuts  both 
ways.  If  the  statute  implies  no  authority  in  the  Board  to 
award  subsidy  benefits  retroactively,  the  Government  should 
not  be  heard  to  say,  at  the  same  time,  that  the  Act,  by 
inference,  allows  the  Board  retroactively  to  curtail  the 
benefits  and  increase  the  burdens  which  a  subsidized  oper¬ 
ator  already  has  agreed  to  accept,  and  in  reliance  on  which 
it  has  rendered  very  substantial  and  long-continued  per¬ 
formance. 

2.  The  Administrative  Procedure  Act.  The  general  con¬ 
demnation  of  retroactive  rule-making  has  been  made 
specific  by  Section  4(c)  of  the  Administrative  Procedure 
Act.  It  requires  that  publication  or  service  of  a  substan¬ 
tive  rule  shall  be  made  “not  less  than  30  days  prior  to  the 
effective  date  thereof,  except  as  otherwise  provided  by  the 
agency  upon  good  cause  found  and  published  with  the  rule.” 
60  Stat.  238,  5  TT.S.C.  1003(c).  Section  4(c)  reflects  Con¬ 
gressional  dissatisfaction  with  the  previous  practice 
indulged  in  by  some  agencies  of  issuing  rules  either 
retroactively,  or  without  affording  affected  parties  a  reason¬ 
able  time  to  adjust  to  the  new  administrative  standard  of 
conduct  to  which  they  are  to  be  held.  The  Administrative 
Procedure  Act  now  places  a  “burden  upon  administrative 
agencies  to  justify  in  law  and  fact  the  issuance  of  any  rule 
effective  in  not  less  than  30  days.”  S.  Doc.  Xo.  24S,  79th 
Cong.,  2d  Sess.,  260,  359,  374.  Amendment  1  to  G.  O.  Xo.  71 
is,  as  we  have  noted,  a  particularly  gross  violation  of  Sec¬ 
tion  4(c),  in  that  the  effective  date  of  the  rule  was  not  30 
days  after  its  promulgation  but  five  and  three-quarters 
years  prior  to  the  date  of  its  issuance. 

In  N.L.R.B.  v.  Guy  F.  Atkinson ,  195  F.  2d  141,  149  (C.A. 


9),  the  Court,  after  considering  the  effect  of  the  provisions 
of  the  Administrative  Procedure  Act  dealing  with  adminis¬ 
trative  rule-making,  condemned  an  attempt  of  the  National 
Labor  Relations  Board  to  amend  retroactively  its  rules 
regarding  the  Board’s  jurisdiction.  The  Court  observed 
that : 

*  *  *  we  think  it  apparent  that  the  practical  operation 
of  the  Board’s  change  of  policy  when  incorporated  in 
the  order  now  before  us,  is  to  work  hardship  upon  re¬ 
spondent  altogether  out  of  proportion  to  the  public 
ends  to  be  accomplished.  The  inequity  of  such  an 
impact  of  retroactive  policy  making  upon  a  respondent 

*  *  *  is  manifest.  It  is  the  sort  of  thing  our  system 
of  law  abhors. 

The  words  are  equally  applicable  here. 

The  appellees  Administrator  and  Board  are  not  ex¬ 
empted,  as  they  suppose,  from  the  requirements  of  4(c)  as 
a  result  of  any  application  here  of  the  introductory  excep¬ 
tion  to  Section  4  of  the  Administrative  Procedure  Act,  per¬ 
taining  to  “any  matter  relating  to  *  #  *  claims,  benefits, 
or  contracts.”  That  exception  is  directed  to  the  grant  or 
award  of  subsidy  and  contracts.  It  cannot  be  relied  on  to 
support  retroactive  destruction  by  rule  making  of  subsidy 
and  contract  rights  long  since  accrued  and  vested. 

The  exception  as  to  grants,  benefits  and  contracts  was 
provided  because  Congress  regarded  them  as  proprietary 
matters,  with  respect  to  which  the  “Government  is  in  the 
position  of  an  individual  citizen  and  is  concerned  with  its 
own  property,  funds,  or  contracts.”  S.  Doc.  No.  248,  supra, 
at  358.  The  right  which  a  private  citizen  might  have  to 
accept  or  reject  a  contract  on  his  own  terms  ends  when  the 
contract  is  made.  After  that,  applicable  principles  of  con¬ 
tract  law  bind  him.  Similarly,  the  Government’s  freedom 
to  issue  retroactive  regulations  affecting  its  subsidy  agree- 
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ment  expired  when  appellant  assumed  the  burdens  in  re¬ 
turn  for  the  benefits  of  a  subsidized  operator.  See  H.  Rpt. 
Xo.  1277,  74th  Cong.,  1st  Sess.,  p.  22.  This  much  the  appel¬ 
lees  have  conceded,  at  least  when  the  subsidy  agreement  has 
been  completely  formalized  (JA  41-43). 

C.  The  Appellees  Did  Not  by  Contract  Gain  Power  to  Issue 

an  Invalid  Regulation 

The  appellees  Board  and  Administrator,  in  their  opinion 
of  September  17,  1952,  place  considerable  weight  upon  the 
fact  that  appellant  and  the  other  line  affected,  when  their 
formal  resumption  addenda  were  executed,  “expressly  gave 
the  Board  a  free  hand”  (JA  47).  Article  I-14(c)(l)  of 
appellant’s  contract  provides  (JA  75) : 

The  Operator  agrees  to  accept  any  changes  by  the 
United  States  in  the  definition  of  the  term  “Capital 
Necessarily  Employed  in  the  Business”  as  set  forth  in 
General  Order  71  of  the  Commission,  including  without 
limitation  of  the  foregoing,  changes  with  respect  to  the 
effective  date  of  said  definition. 

Appellant  submits  that  this  “King’s  Mercy  clause”  is 
wholly  ineffective  to  make  lawful  a  discriminatory  and 
retroactive  exercise  of  the  rule-making  power  of  the  de¬ 
fendants.  Appellant,  in  the  first  place,  did  not  assent  to 
an  unlawful  order.  In  the  second  place,  even  if  it  had, 
appellant’s  assent  can  not  make  lawful  a  regulation  invalid 
under  the  statute. 

1.  Plaintiff  Agreed  only  to  a  Lawful  Rule.  On  July  11, 
1951,  the  Board  and  Administrator  heard  argument  and 
took  under  advisement  the  contested  propriety  and  the  legal¬ 
ity  of  the  proposed  amendment  to  G.  0.  Xo.  71  (JA  28). 
It  was  at  this  stage  that  appellant  was  asked  to  agree  to 
the  “King’s  Mercy  clause.”  It  protested,  naturally  enough 
(Docs.  84,  86).  But  it  by  no  means  follows  that  its  distaste 
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for  the  possible  misuse  of  the  clause  meant  that  it  was 
deliberately  consenting  to  an  unlawful  order. 

Specifically,  appellant  did  not  agree  to  a  discriminatory 
redefinition  of  G.  0.  No.  71.  We  doubt,  indeed,  that  ap¬ 
pellees  would  have  cared  to  demand  a  “King’s  Mercy 
clause”  which  said 

The  Operator  agrees  to  accept  any  changes  *  *  *  in 
the  definition  *  *  *,  including  without  limitation  of 
the  foregoing,  changes  with  respect  to  the  effective 
date  or  uniform  application  of  said  definition. 

Even  the  appellees  ultimately  agreed  that  they  could  not 
“roll-back”  G.  0.  No.  71  as  to  8  of  the  12  operators.  Ap¬ 
pellant  in  accepting  the  “King’s  Mercy  clause”  could  hardly 
have  anticipated,  much  less  have  agreed  to,  a  discriminatory 
definition  which  burdened  two  operators  and  exempted  the 
others. 

Counsel  for  the  appellees  have  often  urged  upon  this 
Court  the  presumption  that  Government  officials  and  agen¬ 
cies  have  acted  lawfully.  Surely,  the  citizen  is  entitled  to 
indulge  the  same  presumption.  If  a  Federal  agency  is 
forethoughted  enough  to  exact  an  advance,  contractual  con¬ 
sent  to  its  rule-making,  and  if  the  citizen  feels  as  did  appel¬ 
lant  compelled  to  agree  (see  Statement,  supra,  pp.  10-11), 
it  is  most  certainly  to  be  presumed  that  both  the  agency 
and  the  citizen  had  in  mind  a  lawful  not  an  unlawful  regula¬ 
tion. 

We  show  in  the  next  section  that  the  “King’s  Mercy 
clause,”  under  settled  rules,  is  in  fact  ineffective  to  widen 
the  agency’s  powers.  The  governing  cases  were  forcefully 
presented  to  the  Board  by  appellant’s  trade  association  rep¬ 
resentative  (Doc.  80,  pp.  10-21)  and  were  in  the  mind  of  both 
parties.  It  can  hardly  be  supposed  that  appellant  in  the 
light  of  these  cases  considered  that  the  “King’s  Mercy 
clause”  was  intended  or  could  be  construed  to  give  to  the 
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appellees  a  power  to  leap  over  the  boundaries  of  lawful 
conduct.  It  is  a  fair  presumption  that  the  Board  itself 
did  not  consider  its  course  very  clear,  in  that  it  took  over  14 
months  to  reach  its  decision. 

At  least  one  other  agency,  during  the  First  World  "War, 
has  hit  upon  the  expedient  of  exacting  advance  contractual 
consent.  The  courts  uniformly  held  that  “an  agreement 
to  conduct  his  business  according  to  any  rules  adopted  by 
the  War  Industries  Board  could  only  mean  rules  within 
their  authority  to  adopt.”  United  States  v.  Smith.  39  F. 
2d  851,  857  (C.  C.  A.  1) ;  United  States  v.  McMitrfry ,  48  F. 
2d  258,  261  (S.D.  X.Y.) ;  see,  also.  United  States  v.  McFar¬ 
land .  15  F.  2d  823  (C.  C.  A.  4). 

2.  The  Appellees  Cannot  Acquire  by  Contract  the  Power 
to  Make  Unlawful  Reputations.  Even  if  the  Court  should 
conclude  that  appellant  did  in  fact  agree  in  advance  to  an 
unlawful  rule,  that  somewhat  startling  agreement  could  not 
slave  Amendment  Xo.  1  to  G.  0.  Xo.  71.  For  it  is  clear  that 
a  Federal  official  or  agenev  cannot  bv  a  thoughtfullv  fore- 
handed  contract  acquire  power  to  act  unlawfully,  in  a  man¬ 
ner  forbidden  bv  the  governing  statutes. 

The  rule  has  been  applied  in  a  variety  of  analagous  cir¬ 
cumstances.  Perhaps  the  most  persistent  effort  of  Govern¬ 
ment  officials  to  protect  the  Treasury  against  statutory  re¬ 
quirements  is  found  where  an  officer  or  employee  of  the 
Government  is  required  by  his  superior  to  accept  a  lower 
salary,  or  to  work  longer  hours,  than  the  Congress  has  di¬ 
rected.  It  has  long  been  settled,  but  as  recently  as  January 
1955  has  had  to  be  reaffirmed,  that  there  is  no  power  by 
contract  to  vary  the  standards  provided  by  the  Congress. 
“If  public  policy  prohibits  such  a  bargain  in  advance,  it 
would  seem  that  a  Court  should  be  astute  not  to  give  effect 
to  such  illegal  contract  by  indirection,  as  by  spelling  out 
a  waiver  or  estoppel.”  Glare}/  v.  United  States .  182  U.  S. 
595,  609;  United  States  v.  Andrews.  240  U.S.  90,  95-96; 
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McMath  v.  United  States,  248  U.  S.  151;  Parmenter  v. 
United  States,  125  C.  Cls.  35;  Miller  v.  United  States ,  103 
Fed.  413,  41G  (C.C.  S.D.  X.Y.) ;  Farley  v.  CTmVetf  127 

F.  Supp.  562-564  (C.  Cls.).  Xor  can  the  “arbitrary  action 
of  the  officers  of  the  Government’’  in  selling  land  at  a  price 
in  excess  of  the  statutory  limit  be  made  lawful  by  the 
agreement  of  the  purchaser.  United  States  v.  Laughlin, 
249  U.  S.  440,  447 ;  see,  also,  California  Electric  Power 
Co.  v.  United  States,  60  F.  Supp.  344,  360  (C.  Cls.). 

This  Court  has  twice  in  recent  years  invalidated  an 
attempt  by  a  regulatory  agency  to  gain  by  contractual 
provision,  cast  in  the  terms  of  a  condition  to  a  license, 
powers  not  granted  by  the  Congress.  In  Standard  Air¬ 
lines  v.  Civil  Aeronautics  Board,  85  App.  D.C.  29,  177  F. 
2d  18,  20,  the  Board  had  suspended  plaintiff’s  air  carrier 
registration  without  hearing,  claiming  that  it  could  validly 
reserve  such  right  in  the  letter  of  registration.  In  remand¬ 
ing  the  case  for  hearing,  the  court  said : 

The  controlling  practicality,  in  our  view,  is  that 
the  suspension  would  destroy  property,  not  a  license 
property  but  investment  and  business  property.  The 
Government  cannot  make  a  business  dependent  upon 
a  permit  and  make  an  otherwise  unconstitutional 
requirement  a  condition  to  the  permit.  That  prin¬ 
ciple  applies  to  mail  privileges.  An  administrative 
agency  cannot  make  an  otherwise  invalid  proviso  a 
condition  to  the  grant  of  a  permit.  TYe  think  the  same 
principles  apply  here.  . 

In  Peoples  Bank  v.  Eccles ,  82  App.  D.C.  126,  161  F.  2d 
636,  640,  644,  reversed  on  other  grounds,  333  U.S.  426, 
the  Federal  Reserve  Board  as  a  condition  to  admission 
to  the  Federal  Reserve  System  had  imposed,  and  the  plain¬ 
tiff  had  agreed  to,  an  unusual  provision  which  reserved 
the  right  in  the  Board  to  oust  the  plaintiff  if  Transamerica 


Corporation  acquired  any  additional  interest  in  its  stock. 
The  Court  gave  no  weight  to  the  plaintiff’s  agreement  to 
such  a  condition. 

All  the  Board’s  power  springs  from  the  statute. 
*  *  *  its  regulations  must  fall  within  the  limits  of  the 
authorizing  statute,  and  must  be  such  as  will  carry 
into  effect  the  will  of  Congress.  The  broad  discretion 
confided  to  the  Board  of  Governors  continues  only  so 
long  as  it  acts  within  its  statutory  scope.  When  the 
Board  reaches  the  border  of  the  Federal  Reserve  Act 
it  must  stop,  for  to  go  beyond  would  be  to  impinge  on 
Congressional  prerogatives. 

*  *  *  The  regulated  corporation,  by  accepting  such 
an  invalid  condition  imposed  by  a  regulatory  author¬ 
ity,  does  not  thereby  waive  the  right  to  rely  on  the 
statute,  and  the  right  later  to  denounce  the  provision 
which  contravenes  it. 

Most  of  the  recent  cases  reaffirming  the  rule,  that  an 
agency  cannot  by  contract  gain  powers  denied  it  by  the 
Congress,  deal  with  the  recurrent  preference  of  these  appel¬ 
lees  for  a  contract  over  the  statute.  The  most  startling 
of  these  is  Clapp  v.  United  States ,  117  F.  Supp.  576  (C. 
Cls.),  cert.  den.  348  U.S.  834.  There  the  Maritime  Admin¬ 
istrator  undertook  to  condition  his  Shipping  Act  approval 
of  a  vessel  transfer  to  foreign  flag  upon  the  payment  of 
$7,500  to  the  United  States.  The  1916  Act  provided  for 
such  transfers  “upon  such  conditions  as  the  commission 
prescribes.”  The  transferor  recovered  his  payment.  The 
Court  said  (p.  5S1) : 

When,  then,  the  Maritime  Administration  had  resolved 
all  these  questions  in  favor  of  the  sale,  the  imposition 
of  the  charge  of  $7,500  seems  to  have  been  irrelevant. 


In  Southeastern  Oil  Fla.  v.  United  States,  119  F.  Supp. 
731,  734  (C.  Cls.),  cert.  den.  348  U.S.  834,  the  court  allowed 


recovery  for  the  cost  of  “slotting  and  strapping”  tankers 
bought  under  the  Merchant  Ship  Sales  Act  of  1946,  since 
the  Act  called  for  class  repairs  at  Government  expense. 
“The  parties  could  not,  by  contract,  change  the  terms 
prescribed  by  the  statute  for  the  sale  of  ships.”  In  A.  IT. 
Bull  Steamship  Co.  v.  United  States,  123  C.  Cls.  520,  528, 
the  court  reached  the  same  conclusion  as  to  a  method  of 
computing  the  extra  charge  for  “desirable  features”  which 
had  been  agreed  by  the  contract  of  purchase  but  were  not 
allowed  by  the  Merchant  Ship  Sales  Act. 

The  present  case  goes  beyond  the  Clapp ,  Southeastern 
and  Bull  cases,  in  that  here  the  regulation  is  discriminatory 
and  retroactive,  and  would  be  beyond  the  power  of  the 
Congress  itself.  It  seems  to  us  clear  that,  in  maritime 
matters  as  well  as  ashore,  a  Federal  agency  is  granted 
power  to  make  contracts  under  its  governing  statutes,  and 
is  not  authorized  by  contract  to  contradict  or  to  go  beyond 
its  statutory  authority. 

The  doctrine  of  the  cases  has  been  codified  in  Section 
9(a)  of  the  Administrative  Procedure  Act  (60  Stat.  237, 
5U.S.C.  Sec.  1008(a))— 

Xo  sanction  shall  be  imposed  or  substantive  rule  or 

order  issued  except  within  jurisdiction  delegated  to 

the  agencv  and  as  authorized  bv  law. 

•  •  • 

It  is  plain  that  if  the  law  does  not  authorize  a  discrimi¬ 
natory  and  retroactive  regulation  such  as  this,  the  Congress 
did  not  intend  that  the  agencv  could  bv  determined  contract 
negotiation  achieve,  as  Congressman  Walter  explained  it, 
the  authority  “to  invent  sanctions  or  relief  or  to  attempt 
to  apply  or  grant  them  beyond  the  limitations  of  author¬ 
ity  within  which  they  operate.”  S.  Doc.  Xo.  24S,  79th  Cong., 
2d  Sess.,  p.  368;  see  also,  pp.  211,  274,  34  229. 
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CONCLUSION 

For  the  reasons  stated  above,  the  decision  below  should 
be  reversed. 

Respectfully  submitted, 

Warner  \V.  Gardner, 

Alfred  L.  Scanlan, 

734  15th  Street,  N.  IF.. 

Washington  5,  D.  C., 
Attorneys  for  the  Appellant. 

November,  1955. 


APPENDIX 


Merchant  Marine  Act,  1936  (49  Stat.  1985,  46  U.S.C.  1101), 

as  amended: 

Sec.  601.  (a)  The  Commission  is  authorized  and  directed 
to  consider  the  application  of  any  citizen  of  the  United 
States  for  financial  aid  in  the  operation  of  a  vessel  or 
vessels,  which  are  to  be  used  in  an  essential  service  in  the 
foreign  commerce  of  the  United  States.  Xo  such  applica¬ 
tion  shall  be  approved  by  the  Commission  unless  it  deter¬ 
mines  that  (1)  the  operation  of  such  vessel  or  vessels  in 
such  service,  route,  or  line  is  required  to  meet  foreign-flag 
competition  and  to  promote  the  foreign  commerce  of  the 
United  States,  and  that  such  vessel  or  vessels  were  built  in 
the  United  States,  or  have  been  documented  under  the  laws 
of  the  United  States  not  later  than  February  1,  1928,  or 
actually  ordered  and  under  construction  for  the  account  of 
citizens  of  the  United  States  prior  to  such  date:  (2)  the 
applicant  owns,  or  can  and  will  build  or  purchase,  a  vessel 
or  vessels  of  the  size,  type,  speed,  and  number,  and  with  the 
proper  equipment  required  to  enable  him  to  operate  and 
maintain  the  service,  route,  or  line,  in  such  manner  as  may 
be  necessary  to  meet  competitive  conditions,  and  to  pro¬ 
mote  foreign  commerce;  (3)  the  applicant  possesses  the 
ability,  experience,  financial  resources,  and  other  qualifica¬ 
tions  necessary  to  enable  him  to  conduct  the  proposed 
operations  of  the  vessel  or  vessels  as  to  meet  competitive 
conditions  and  promote  foreign  commerce;  (4)  the  granting 
of  the  aid  applied  for  is  necessary  to  place  the  proposed 
operations  of  the  vessel  or  vessels  on  a  parity  with  those  of 
foreign  competitors,  and  is  reasonably  calculated  to  carry 
out  effectively  the  purposes  and  policy  of  this  Act. 

•  •  •  •  * 

Sec.  603.  (a)  If  the  Commission  approves  the  applica¬ 
tion,  it  may  enter  into  a  contract  with  the  applicant  for 
the  payment  of  an  operating-differential  subsidy  deter¬ 
mined  in  accordance  with  the  provisions  of  subsection  (b) 
of  this  section,  for  the  operation  of  such  vessel  or  vessels  in 
such  service,  route,  or  line  for  a  period  not  exceeding 
twenty  years,  and  subject  to  such  reasonable  terms  and 
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conditions,  consistent  with  this  Act,  as  the  Commission  shall 
require  to  effectuate  the  purposes  and  policy  of  this  Act, 
including  a  performance  bond  with  approved  sureties,  if 
such  bond  is  required  by  the  Commission. 

(b)  Such  contract  shall  provide  that  the  amount  of  the 
operating-differential  subsidy  shall  not  exceed  the  excess 
of  the  fair  and  reasonable  cost  of  insurance,  maintenance, 
repairs  not  compensated  by  insurance,  wages  and  subsist¬ 
ence  of  officers  and  crews,  and  any  other  items  of  expense 
in  which  the  Commission  shall  find  and  determine  that  the 
applicant  is  at  a  substantial  disadvantage  in  competition 
with  vessels  of  the  foreign  country  hereinafter  referred  to, 
in  the  operation  under  United  States  registry  of  the  vessel 
or  vessels  covered  by  the  contract,  over  the  estimated  fair 
and  reasonable  cost  of  the  same  items  of  expense  (after  de¬ 
ducting  therefrom  any  estimated  increase  in  such  items 
necessitated  by  features  incorporated  pursuant  to  the  pro¬ 
visions  of  section  501(b)  if  such  vessel  or  vessels  were 
operated  under  the  registry  of  a  foreign  country  whose 
vessels  are  substantial  competitors  of  the  vessel  or  vessels 
covered  by  the  contract. 


Sec.  605.  *  *  #  (b)  Xo  operating-differential  subsidy  shall 
be  paid  for  the  operation  of  a  vessel  that  is  more  than 
twentv  vears  of  ai re  unless  the  Commission  finds  that  it  is  in 
the  public  interest  to  grant  such  financial  aid  for  the  opera¬ 
tion  of  such  vessel  and  enters  a  formal  order  thereon,  and 
the  Commission  shall  include  in  each  annual  report  a  full 
report  covering  each  case  in  which  such  exception  is  made, 
with  the  reasons  therefor. 


Sec.  606.  *  *  *  (5)  that  when  at  the  end  of  any  ten-year 
period  during  which  an  operating-differential  subsidy  has 
been  paid,  or  when  prior  to  the  end  of  any  such  ten-year 
period  the  contract  shall  be  terminated,  if  the  net  profit  of 
the  contractor  on  his  subsidized  vessels  and  services  in¬ 
cident  thereto  during  such  period  or  time  (without  regard 
to  capital  gains  and  capital  losses),  after  deduction  of  de¬ 
preciation  charges  based  upon  a  twenty-year  life  expect- 


ancy  of  the  subsidized  vessels,  has  averaged  more  than  10 
per  centum  per  annum  upon  the  contractor’s  capital  in¬ 
vestment  necessarily  employed  in  the  operation  of  the 
subsidized  vessels,  services,  routes,  and  lines,  the  con¬ 
tractor  shall  pay  to  the  United  States  an  amount  equal  to 
one-half  of  such  profits  in  excess  of  10  per  centum  per 
annum  as  partial  or  complete  reimbursement  for  operating- 
differential  subsidy  payments  received  by  the  contractor 
for  such  ten-year  period,  but  the  amount  of  excessive  profit 
so  recaptured  shall  not  in  any  case  exceed  the  amount  of 
the  operating  differential  subsidy  payments  theretofore 
made  to  the  contractor  for  such  period  under  such  contract 
and  the  repayment  of  such  reimbursement  to  the  Commis¬ 
sion  shall  be  subject  to  the  provisions  of  section  607;  (6) 
that  the  contractor  shall  conduct  his  operations  with  respect 
to  the  vessel’s  services,  routes,  and  lines  covered  by  his 
contract  in  the  most  economical  and  efficient  manner,  but 
with  due  regard  to  the  wage  and  manning  scales  and  work¬ 
ing  conditions  prescribed  by  the  Commission  as  provided 
in  title  TIT;  and  (7)  that  whenever  practicable,  the  operator 
shall  use  only  articles,  materials,  and  supplies  of  the 
growth,  production,  and  manufacture  of  the  United  States, 
as  defined  in  section  505a  herein,  except  when  it  is  necessary 
to  purchase  supplies  and  equipment  outside  the  United 
States  to  enable  such  vessel  to  continue  and  complete  her 
voyage,  and  the  operator  shall  perform  repairs  to  subsidized 
vessels  within  the  continental  limits  of  the  United  States, 
except  in  an  emergency. 

Sec.  607.  (a)  Every  contract  for  an  operating-differential 
subsidy  made  under  authority  of  this  title  shall  provide  that 
the  contractor  shall  be  entitled  to  annually  withdraw  from 
net  earnings  of  subsidized  vessels  and  services  incident 
thereto  as  profit,  if  the  contractor  is  a  natural  person  or 
a  partnership,  or  may  pay  to  its  shareholders  or  stock¬ 
holders,  as  dividends,  if  the  contractor  is  an  association  or 
corporation,  a  sum  not  in  excess  of  10  per  centum  per 
annum  on  the  contractor’s  capital  necessarily  employed  in 
his  business,  except  subject  to  the  further  provisions  of  this 
section  which  likewise  shall  be  incorporated  in  such  con¬ 
tract. 
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(b)  To  insure  the  prompt  payment  of  the  contractor’s 
obligations  to  the  United  States  and  the  replacement  of  the 
contractor's  subsidized  vessels  as  may  be  required,  the  con¬ 
tractor  shall  create  and  maintain,  out  of  gross  earnings, 
during  the  life  of  such  contract,  a  “capital  reserve  fund,’’ 
in  such  depository  or  depositories  as  may  be  approved  by 
the  Commission.  In  this  fund  the  contractor  shall  deposit, 
annually  or  oftencr,  as  the  Commission  may  require,  an 
amount  equal  to  the  annual  depreciation  charges  on  the 
contractor's  vessels  on  which  the  operating-differential 
is  being  paid,  such  depreciation  charges  to  be  computed  on 
a  twenty-year  life  expectancy  of  the  subsidized  vessels: 
Provided,  however.  That  if,  during  any  accounting  year, 
the  annual  depreciation  charges  on  the  contractor’s  line  of 
subsidized  vessels  has  not  been  earned,  in  whole  or  in  part, 
over  and  above  the  annual  expense  of  operation  of  such 
vessels  (exclusive  of  said  annual  depreciation  thereon),  the 
contractor  shall  not  be  required  to  deposit  in  his  capital 
reserve  fund  for  such  accounting  year  a  sum  in  excess  of 
the  amount  of  annual  depreciation  actually  earned  during 
that  year  but  shall  make  up  any  and  all  deficiencies  in  his 
capital  reserve  fund  as  soon  as  the  earnings  of  his  sub¬ 
sidized  vessels  in  excess  of  annual  expenses  of  operation 
shall  permit.  The  proceeds  of  all  insurance  and  indemnities 
received  by  the  contractor  on  account  of  total  loss  of  any 
subsidized  vessel  and  the  proceeds  of  any  sale  or  other  dis¬ 
position  of  such  vessel  shall  also  be  deposited  in  the  capital 
reserve  fund. 

The  contractor  shall  also  deposit  in  the  capital  reserve 
fund,  from  time  to  time,  such  percentage  of  the  annual  net 
profits  of  the  contractor’s  business  covered  by  the  contract 
as  the  Commission  shall  determine  is  necessary  to  further 
build  up  a  fund  for  replacement  of  the  contractor’s  sub¬ 
sidized  ships:  but  the  Commission  shall  not  require  the 
contractor  to  make  such  deposit  of  the  contractor’s  net 
profits  in  the  capital  reserve  fund  unless  the  cumulative 
net  profits  of  the  contractor,  at  the  time  such  deposit  is  to 
be  made,  shall  be  in  excess  of  10  per  centum  per  annum  from 
the  date  the  contract  was  executed.  From  the  capital  re¬ 
serve  fund  so  created,  the  contractor  may  pay  the  principal, 
when  due,  on  all  notes  secured  by  mortgage  on  the  subsidized 


I 

, 


53 


vessels  and  may  make  disbursements  for  the  purchase  of 
replacement  vessels  or  reconstruction  of  vessels  or  addi¬ 
tional  vessels  to  be  employed  by  the  contractor  on  an  essen¬ 
tial  foreign-trade  line,  route,  or  service  approved  by  the 
Commission,  but  payments  from  the  capital  reserve  fund 
shall  not  be  made  for  any  other  purpose.  The  contractor 
may,  with  the  consent  of  the  Commission,  pay  from  said  fund 
anv  sums  owing  but  not  vet  due  on  notes  secured  bv 
mortgages  on  subsidized  vessels. 

o  c* 

(c)  To  attain  the  public  objects  for  which  the  financial 
aid  provided  for  in  such  contract  is  extended  and  to  in¬ 
sure  the  continued  maintenance  and  successful  operation 
of  the  subsidized  vessels,  the  contractor  shall  create  and 
maintain,  during  the  life  of  such  contract,  a  “special  re¬ 
serve  fund”  in  such  depository  or  depositories  as  the  Com¬ 
mission  shall  approve. 

If  the  profits,  without  regard  to  capital  gains  and  capital 
losses,  earned  by  the  business  of  the  subsidized  vessels  and 
services  incident  thereto  exceed  10  per  centum  per  annum 
and  exceed  the  percentage  of  profits  deposited  in  the  capital 
reserve  fund,  as  provided  in  subsection  (b)  of  this  section, 
the  contractor  shall  deposit  annually  such  excess  profits  in 
this  reserve  fund.  From  the  special  reserve  fund  the  con¬ 
tractor  may  make  the  following  disbursements  and  no 
others : 

(1)  Reimbursement  to  the  contractor’s  general  funds  for 
any  losses  on  the  operation  of  the  subsidized  vessels  and 
services  incident  thereto  sustained  subsequent  to  the  execu¬ 
tion  of  the  operating-differential-subsidy  contract; 

(2)  Reimbursement  to  the  contractor’s  general  funds 
for  current  operating  losses  on  completed  voyages  of  sub¬ 
sidized  vessels  whenever  the  Commission  shall  determine 
it  is  improbable  that  such  current  losses  will  be  made  up 
by  profits  on  other  voyages  during  the  current  year; 

(3)  Payment  of  amounts  due  from  the  contractor  to  the 
Commission  for  reimbursement  as  provided  in  clause  5  of 
section  606,  but  such  reimbursement  shall  be  deferred  until 
the  amount  on  deposit  in  the  special  reserve  fund  shall  be 
sufficiently  in  excess  of  5  per  centum  of  the  capital  neces¬ 
sarily  employed  in  the  business  so  that  payment  of  such 
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reimbursement  to  the  Commission  will  not  reduce  the 
special  reserve  fund  below  a  sum  equal  to  such  5  per  centum 
of  capital  necessarily  employed  in  the  business:  Provided, 
That  such  reimbursement  to  the  Commission,  if  so  deferred, 
shall  be  payable  upon  termination  of  the  contract  from  any 
amounts  then  in  the  special  reserve  fund  and  the  capital 
reserve  fund:  Provided  further,  That  if  any  amounts  shall 
have  been  transferred  to  the  general  funds  of  the  contractor 
from  either  of  such  reserve  funds  and  not  repaid  thereto,  or 
if  prepayments  of  amounts  not  due  before  one  year  after 
the  date  of  termination  of  the  contract  have  been  made 
from  the  capital  reserve  fund  pursuant  to  subsection  (b) 
of  this  section,  then  the  balance  of  such  reimbursement  not 
paid  out  of  said  reserve  funds  shall  be  payable  out  of  any 
other  assets  of  the  contractor,  but  the  amounts  so  payable 
from  such  assets  shall  not  exceed  in  the  aggregate  the  sum 
of  the  amounts  so  transferred  and  not  repaid,  and  the 
amounts  of  such  prepayments ; 

(4)  After  reimbursement  to  the  contractor’s  general 
funds  of  all  operating  losses  has  been  made,  as  provided  in 
clause  1,  and  after  reimbursement  to  the  Commission  of  all 
amounts  due  from  the  contractor,  as  determined  under 
clause  5  of  section  606,  if  the  amount  accumulated  in  the 
special  reserve  fund  shall  then  be  in  excess  of  5  per  centum 
of  the  capital  necessarily  employed  in  the  business,  the 
contractor  may,  if  the  Commission  approves,  withdraw 
some  or  all  of  such  excess  reserve  and  pay  the  sum  so  with¬ 
drawn  into  the  contractor’s  general  funds  or  distribute  the 
sum  so  withdrawn  as  a  special  dividend  to  the  contractor’s 
shareholders  or  stockholders  or  as  a  bonus  to  officers  or 
employees,  as  the  contractor  may  determine. 

(d)  The  Commission  shall  adopt  and  prescribe  rules  and 
regulations  for  the  administration  of  the  reserve  funds  con¬ 
templated  by  this  section  and  shall  include  therein  a  defini¬ 
tion  of  the. -terra  ‘ 4 net-  -earnings  ” -and  the  term  ‘‘capital 
necessarily  employed  in  the  business,”  as  such  terms  are 
employed  in  this  section:  Provided,  however.  That  the 
term  “net  earnings”  shall  take  into  account  as  a  proper 
accounting  charge  to  operation  of  vessels  expense,  an 
anhual  depreciation  charge  on  the  vessels*,  computed  on  the 
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economic  life  of  the  vessel  being  twenty  years  and  the  term 
‘‘capital  necessarily  employed  in  the  business”  shall  not 
include  borrowed  capital. 


Sec.  610.  An  operating-differential  subsidy  shall  not  be 
paid  under  authority  of  this  title  on  account  of  the  opera¬ 
tion  of  any  vessel  which  does  not  meet  the  following  re¬ 
quirements:  (1)  The  vessel  shall  be  of  steel  or  other  ac¬ 
ceptable  metal,  shall  be  propelled  by  steam  or  motor,  shall 
be  as  nearly  fireproof  as  practicable,  shall  be  built  in  a  do¬ 
mestic  yard  or  shall  have  been  documented  under  the  laws  of 
the  United  States  not  later  than  February  1,  1928,  or  ac¬ 
tually  ordered  and  under  construction  for  the  account  of 
citizens  of  the  United  States  prior  to  such  date,  and  shall 
be  documented  under  the  laws  of  the  United  States,  during 
the  entire  life  of  the  subsidy  contract;  and  (2)  if  the  vessel 
shall  be  constructed  after  the  passage  of  this  Act  it  shall 
be  either  a  vessel  constructed  according  to  plans  and  speci¬ 
fications  approved  by  the  Commission  and  the  Secretary 
of  the  Navy,  with  particular  reference  to  economical  con¬ 
version  into  an  auxiliary  naval  vessel,  or  a  vessel  approved 
by  the  Commission  and  the  Navy  Department  as  otherwise 
useful  to  the  United  States  in  time  of  national  emergency. 
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QUESTION  PRESENTED 

As  viewed  by  appellees,  the  question  is  whether  the  Dis¬ 
trict  Court  has  jurisdiction  to  render  a  judgment  deter¬ 
mining  the  right  of  the  appellant  to  a  sum  of  money  in 
excess  of  $10,000,  the  alleged  right  being  governed  by  a 
contract  between  the  United  States  of  America  and  appel¬ 
lant.  The  question  arises  in  the  following  context: 

Appellant  and  the  United  States  executed  an  Extended 
Operating-Differential  Subsidy  Agreement,  pursuant  to 
which  the  United  States  pays  an  operating-differential 
subsidy  to  appellant  and  the  United  States  “recaptures” 
one-half  of  the  appellant's  profits  in  excess  of  10%  per 
annum  upon  the  appellant's  “capital  necessarily  employed” 
in  subsidized  operations.  This  Agreement  provided  that 
appellant  would  accept  any  changes  by  the  United  States 
in  the  definition  of  the  term  “capital  necessarily  employed 
in  the  business,”  including,  without  limitation,  changes 
with  respect  to  the  effective  date  of  said  definition.  Sub¬ 
sequently,  the  United  States  did  change  the  definition  of 
the  term  and  the  effective  date  of  the  definition,  as  a  result 
of  which  appellant’s  recapture  liability  was  increased. 
Appellant  now  seeks  a  judgment  which  will  nullify  this 
change,  thus  decreasing  its  recapture  liability. 
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Hntteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12914 

American  President  Lines,  Ltd.,  appellant, 


v. 

Federal  Maritime  Board,  et  al.,  appellees 


BRIEF  FOR  THE  APPELLEES 


COUNTERSTATEMENT  OF  THE  CASE 

This  is  a  suit  by  American  President  Lines,  Ltd.  against 
the  Federal  Maritime  Board  and  its  members  for  a  de¬ 
claratory  judgment  that  the  definition  of  the  term  ‘"capital 
necessarily  employed  in  the  business,”  set  forth  in  Gen¬ 
eral  Order  31,  rather  than  the  definition  set  forth  in  Gen¬ 
eral  Order  71,  as  amended,  must  be  used  by  appellees  in 
computing  the  net  amount  of  subsidy  accruing  to  appel¬ 
lant  for  the  period  January  1,  1947  to  September  30,  194S 
under  appellant’s  operating-differential  subsidy  contract 
with  the  United  States. 

A.  THE  STATUTE 

The  Merchant  Marine  Act,  1936  (49  Stat.  19S5,  as 
amended  from  time  to  time,  46  U.S.C.  1101  et  seq ..  hereafter 
referred  to  as  the  Act)  sets  up  a  comprehensive  plan  for 
the  development  and  maintenance  of  an  adequate  American 
Merchant  Marine.  Part  of  this  plan  is  the  payment  of 
operating-differential  subsidies  to  qualified  operators  of 
American-flag  ships  engaged  in  foreign  commerce.  The 
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subsidy  shall  not  exceed  the  difference  between  certain  costs 
of  operating  American-flag  ships  and  similar  costs  of  oper¬ 
ating  foreign-flag  ships.  Sections  601,  603,  46  U.S.C.  1171, 
1173. 

The  Federal  Maritime  Board  may  enter  into  operating- 
differential  subsidy  contracts  with  qualified  operators. 
These  contracts  govern  the  payment  of  subsidies  (Section 
603,  46  U.S.C.  1173)  and  the  recapture  by  the  United  States 
of  the  subsidy  so  received  (Section  606,  46  U.S.C.  1176). 
Section  606  requires  that  each  operating-differential  sub¬ 
sidy  contract  shall  provide  that  when,  over  the  contractor's 
ten-year  recapture  period,  its  net  profit  has  averaged  more 
than  10%  per  annum  upon  the  “capital  necessarily  em¬ 
ployed  in  its  subsidized  operations,”  the  contractor  must 
pay  to  the  United  States  an  amount  equal  to  one-half  of 
such  profits  in  excess  of  10%  per  annum  as  reimbursement 
for  subsidy  payments;  the  United  States  may  not,  however, 
recapture  more  than  the  amount  of  subsidy  paid  the  con¬ 
tractor.  This  provision  is  found  in  Article  11-28  of  the 
appellant’s  subsidy  contract  (J.A.  82-84). 

The  Act  further  requires  that  each  contract  shall  provide 
for  the  maintenance  by  the  contractor  of  a  “capital  reserve 
fund"  and  a  “special  reserve  fund.”  Section  607(a)  (b)  (c), 
46  U.S.C.  1177.  These  funds  are  provided  for  in  Articles 
11-25  and  11-26  of  appellant’s  subsidy  contract  (J.A.  76-82). 
There  must  be  deposited  in  the  “capital  reserve  fund”  an 
amount  equal  to  annual  depreciation  on  subsidized  vessels, 
proceeds  from  sales  of  subsidized  vessels,  insurance  and 
indemnities  received  for  the  total  loss  of  subsidized  vessels; 
further  deposits  may  be  required  in  the  event  the  cumu¬ 
lative  net  profits  of  the  contractor  exceed  10%  per  annum 
from  the  date  when  the  contract  was  executed.  Section 
607(b);  J.A.  76-79. 

There  must  be  deposited  in  the  “special  reserve  fund” 
all  profits  in  excess  of  10%  per  annum  of  the  contractor’s 
“capital  necessarily  employed  in  the  business”  not  already 
deposited  in  the  “capital  reserve  fund.”  It  is  to  the  “special 
reserve  fund”  that  the  United  States  looks  for  recapture. 
Section  607(c) ;  J.A.  79-82. 
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Section  607(d)  provides  that  the  Commission  shall  adopt 
and  prescribe  rules  and  regulations  for  the  administration 
of  the  reserve  funds  and  shall  include  therein  a  defini¬ 
tion  of  the  term  “capital  necessarily  employed  in  the  busi¬ 
ness,”  provided  that  the  term  shall  not  include  borrowed 
capital. 

B.  BACKGROUND  OF  THE  CONTROVERSY 

1.  Prewar  Operations — General  Order  31 

Prior  to  World  War  II,  twelve  American-flag  operators, 
including  appellant,  had  operating-differential  subsidy  con¬ 
tracts.  At  that  time,  General  Order  31  (R.  181  -,1  46  CFR 
286.2  (1949  ed.))  defined  “capital  necessarily  employed” 
as  roughly  equivalent  to  net  worth,  i.e.,  excess  of  assets  over 
liabilities.  Included  as  capital  were  the  balances  in  the 
Capital  and  Special  Reserve  Funds. 

When  this  definition  was  written  into  the  subsidy  con¬ 
tracts  in  1937  and  1938  the  subsidized  lines,  in  general,  had 
barely  enough  capital  for  the  needs  of  their  subsidized  oper¬ 
ations  (J.A.  31).  By  1941,  however,  the  operators  had 
accumulated  very  large  balances  in  their  reserve  funds 
because  of  large  earnings  from  1939-1941.  Therefore,  the 
Maritime  Commission  determined  G.O.  31  must  be  modified 
so  that  the  pyramiding  of  earnings  in  the  reserve  funds 
would  not  have  the  effect  of  nullifying  the  recapture 
liability  of  the  operators  by  the  inclusion  in  capital  neces¬ 
sarily  employed  of  assets  for  which  there  was  no  foresee¬ 
able  need,  since  recapture  extends  only  to  those  profits 
exceeding  10%  of  capital  necessarily  employed.  However, 
with  the  outbreak  of  the  war,  vessels  of  subsidized  and 
unsubsidized  operators  were  requisitioned  and  with  the 
suspension  of  subsidized  operations  the  working  out  of  a 
solution  was  postponed  (J.A.  31-32). 

2.  Postwar  Operations 

At  the  end  of  the  war,  in  view  of  the  worldwide  political 
and  economic  changes  which  had  occurred,  the  Maritime 

1  The  parts  of  the  record  which  have  not  been  printed  will  be 
referred  to  at  the  pages  of  the  original  transcript. 
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Commission  notified  the  12  subsidized  operators,  including 
appellant,2  that  they  must  apply  for  permission  to  resume 
subsidized  operations  and  specify  the  scope  of  their  pro¬ 
posed  postwar  services.  The  right  to  be  paid  subsidy  in 
the  future  was  made  subject  to  the  following  provisions: 

provided  the  Commission,  as  soon  as  practicable  there¬ 
after,  approved  the  application  and  makes  all  deter¬ 
minations  necessary  under  the  Merchant  Marine  Act, 
1936,  and  provided  all  conditions  imposed  by  the  Com¬ 
mission  in  connection  with  its  approval  of  the  applica¬ 
tion  and  all  provisions  authorized  to  be  incorporated 
in  an  addendum  to  the  current  operating-differential 
subsidy  agreement  have  been  submitted  to  the  appli¬ 
cant  by  the  Commission  and  agreed  to  by  the  applicant 
in  writing.  (J.A.  62-63.) 

Appellant  submitted  an  application  and  agreed3  to  the 
terms  stated  in  the  Commission’s  letter  of  July  23,  1946 
(R.  52-64,  224-241). 

a.  Supplement  2  of  General  Order  31 

On  November  20,  1946,  prior  to  the  resumption  of  sub¬ 
sidized  operations,  the  Commission  notified  all  prewar  sub¬ 
sidized  operators,  including  appellant,  that  it  intended  to 
revise  G.O.  31,  and  submitted  for  their  consideration  a 
draft  of  proposed  Supplement  2  of  G.O.  31  (J.A.  65).  The 
conditions  making  such  revision  necessary  had  been  consid¬ 
erably  aggravated  by  the  war.  As  of  January  1,  1947,  the 
date  of  resumption  of  subsidized  operations,  the  operators 
were  abnormally  “long”  of  cash,  due  to  1940-41  earnings, 
payments  for  requisitioned  ships  and  insurance  payments 
for  vessels  lost  during  the  war,  and  abnormally  “short” 
of  ships,  due  to  war  losses  and  requisitioning  (J.A.  32-33; 
R.  397). 


2  Appellant  was  notified  by  letter  of  July  23.  1946  (J.A.  62). 

3  Appellant  stated  that  the  procedure  with  respect  to  the  Com¬ 
mission  s  consideration  of  the  application,  as  set  forth  in  the  Com¬ 
mission's  letter  of  July  23.  was  satisfactory  (R.  57). 
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Numerous  conferences  were  held  with  the  industry  on 
Supplement  2;  however,  it  was  unacceptable  to  the  oper¬ 
ators  and  was  withdrawn  on  November  30,  194S,  with  direc¬ 
tions  that  the  matter  be  reconsidered  (J.A.  33;  R.  310). 
The  main  objection  to  Supplement  2  was  that,  of  the  bal¬ 
ances  in  the  capital  reserve  fund,  only  those  which  equalled 
outstanding  mortgage  indebtedness  on  subsidized  vessels 
were  to  be  included  in  capital  necessarily  employed.  The 
operators  said  that  postwar  conditions  created  an  un¬ 
avoidable  time  lag  between  January  1,  1947  and  the  date 
when  contracts  for  the  purchase  or  construction  of  ships 
could  be  executed,  and  therefore  capital  necessarily  em¬ 
ployed  should  include  not  only  funds  actually  committed 
to  the  purchase  of  ships,  but  also  funds  awaiting  commit¬ 
ment  (J.A.  32-33). 

b .  Gene  ra  1  Order  71 

Following  further  conferences  and  staff  study,  a  new 
definition,  General  Order  71,  was  submitted  for  the  opera¬ 
tors’  comment  in  1949  (J.  A.  34;  R.  349,  352-371).  It  defined 
capital  necessarily  employed  as  excluding  all  assets  except 
ship  equities,  net  working  capital  equal  to  voyage  expenses, 
net  equity  in  other  physical  assets  employed  in  subsidized 
service,  funded  depreciation  on  subsidized  vessels,  an 
amount  equal  to  a  25^  down  payment  on  new  subsidized 
vessels  under  executed  purchase  contracts  and  a  certain 
minimum  amount  required  by  statute  to  be  retained  in  the 
special  reserve  fund;  it  excluded  capital  reserve  funds  obli¬ 
gated  under  ship  mortgages  or  otherwise  awaiting  expendi¬ 
ture  for  new  or  replacement  vessels  (J.  A.  12,  34). 

Up  to  this  time  both  the  Commission  and  the  operators 
had  discussed  the  new  definition  on  the  assumption  that 
it  would  become  effective  as  of  the  resumption  of  sub¬ 
sidized  operations  on  January  1,  1947  (J.  A.  32,  34,  Go: 
R.  247,  249,  355-3G3).  The  operators,  however,  objected 
that  the  definition  failed  to  take  account  of  the  abnormal 
situation  in  January,  1947,  in  that  they  held  more  cash  than 
would  normally  be  required  and  which  was  converted  into 
ships,  during  1947  and  the  next  year  or  so.  Therefore,  they 
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proposed  that  if  the  new  definition  was  made  effective  Janu¬ 
ary  1, 1947,  it  should  include  in  capital  necessarily  employed 
funds  actually  expended  between  January  1,  1947  and 
December  31,  1949  to  acquire  vessels  to  be  used  in  subsi¬ 
dized  services  (J.A.  35;  R.  364). 

The  Commission  did  not  accept  this  suggestion,  but  in 
adopting  G.  0.  71 4  it  did  make  the  new  definition  effective 
for  each  operator  only  at  the  end  of  its  ten-year  recapture 
period  current  on  December  31,  1946,  leaving  the  G.  0.  31 
definition  in  effect  until  that  time  (J.  A.  35-36).  Delaying 
the  effective  date  of  the  new  definition  had  the  effect,  as  did 
the  operators’  proposal,  of  allowing  for  the  operators’ 
*Tong  cash,  short  ships”  situation,  for  in  most  cases  this 
permitted  the  “net  worth”  definition  of  G.  O.  31  to  apply 
during  the  period  of  much  of  the  ship  acquisition. 

During  the  period  in  which  the  new  definition  of  capital 
necessarily  employed  was  being  worked  out,  negotiations 
were  proceeding  between  the  Commission  and  the  various 
operators,  including  appellant,  upon  the  numerous  other 
provisions  of  the  contracts.  With  several  operators  full 
agreement  was  reached  on  all  terms  in  the  half  year  follow¬ 
ing  issuance  of  G.  0.  71.  Between  December  29,  1949  and 
May  1, 1950  the  Commission  executed  operating-differential 
subsidy  contracts  with  seven  operators5  (J.  A.  37).  Each 
of  the  seven  contracts  contained  Article  11-29, c  which  pro¬ 
vided  that  the  G.  0.  31  definition  of  capital  necessarily  em¬ 
ployed  was  to  apply  until  the  end  of  the  operator’s  recap¬ 
ture  period  current  on  December  31,  1946,  and  thereafter 
the  G.  O.  71  definition  would  apply.7 

Five  operators,  including  appellant,  had  not  executed 

4  G.O.  71  was  promulgated  on  December  21,  1949.  and  is  set  forth 
at  J.A.  12-26. 

5  The  contracts  are  referred  to  as  “resumption  addenda”  to  the 
subsidy  contracts  suspended  by  the  war,  but  in  fact  each  “adden¬ 
dum”  is  a  complete  integrated  contract  between  the  operator  and 
the  United  States.  See.  e.g.,  J.A.  66-86;  R.  68-125. 

c  Article  11-29  is  set  forth  at  J.A.  84-85. 

7  The  dates  as  of  which  the  G.O.  71  definition  became  effective 
for  the  seven  operators  under  this  formula  are  found  at  J.A.  37. 
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resumption  addenda  by  May  1,  1950.  Appellant  did  not 
execute  a  resumption  addendum  until  October  5,  1951,  al¬ 
though  continuous  negotiations  were  under  way  from  1947 
until  that  time,  with  particular  difficulty  experienced  in 
reaching  agreement  with  respect  to  itineraries,  frequency 
of  sailings,  and  the  submission  of  a  program  for  replace¬ 
ment  of  appellant’s  subsidized  vessels  (J.  A.  97,  1U1,  121, 
126,  128;  R.  248,  250-308,  312-316,  319-335,  391,  39S,  400, 
403,  40S,  410,  411,  415,  418,  427,  429,  431,  433,  462,  463). 


Taking  up  appellant’s  application  for  resumption  of  sub¬ 
sidized  operations,  on  May  13,  1949  the  Commission  ten¬ 
dered  appellant  a  summary  of  provisions  to  be  included  in 
a  resumption  addendum  (J.  A.  101).  The  provisions  dealt, 
inter  alia,  with  frequency  of  sailings,  itineraries,  types  of 
vessels,  computation  and  administration  of  subsidy  pay¬ 
ments,  and  the  defining  of  capital  necessarily  employed. 
Appellant  was  asked  to  concur  in  the  terms  by  endorsing 
and  returning  a  copy  of  the  letter  (J.A.  120).  Appellant 
did  not  do  so,  but,  instead,  wrote  to  the  Commission  on  July 
1,  1949,  stating  its  disagreement  with  several  aspects  of  the 
Commission’s  proposal,  making  counterproposals  and  con¬ 
cluding  that  “subject  to  the  above,  we  concur”  (J.  A.  121). 
The  Commission  replied  on  July  14,  1949  that  it  would  study 
appellant’s  counterproposals  (J.  A.  126).  Further  cor¬ 
respondence  and  negotiations  ensued,  particularly  with  re¬ 
spect  to  appellant’s  replacement  program  under  Sections 
605(b)  and  607(b)  of  the  Act  (J.  A.  12S,  141;  R.  348,  391, 
39S,  411,  41S,  427,  429,  431,  462,  464,  465). 


In  the  meantime,  on  May  18,  1950  the  House  Committee 
on  Expenditures  in  the  Executive  Departments  issued  a 
report  (H.  R.  Rep.  No.  2104,  81st  Cong.,  2d  Sess.)  criticiz¬ 
ing  as  improperly  costly  to  the  United  States  the  deferred 
effective  date  of  the  G.  O.  71  definition  of  capital  necessarily 
employed,  and  recommending  that  the  Commission  review 
its  decision  (R.  409).  Similar  criticism  was  leveled  in  the 
Comptroller  General’s  Audit  Report  for  the  fiscal  years 
194S  and  1949,  H.  Doc.  No.  465,  81st  Cong.,  2d  Sess.  (J.  A. 
29-30). 
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The  Federal  Maritime  Board 8  thereupon  undertook  a 
reexamination  of  G.  0.  71,  and  reopened  discussions  with 
the  operators.  However,  those  operators  which  had  already 
executed  resumption  addenda  including'  Article  11-29  relied 
on  tlieir  contractual  rights  and  refused  to  agree  to  make 
G.  O.  71  effective  January  1,  1947,  even  though  the  Board 
proposed  to  amend  the  definition  of  capital  necessarily  em¬ 
ployed  so  to  include  amounts  actually  disbursed  from 
the  capital  reserve  funds  between  January  1,  1947  and  De¬ 
cember  31,  1949  for  the  acquisition  or  improvement  of  ves¬ 
sels  for  subsidized  operations  (J.  A.  3S-39). 


c.  Article  [-14(c)(1)  of  the  Subsidy  Contracts  and  Amend¬ 
ment  1  to  G.  0.  71 


From  May  18,  1950  on,  while  the  definition  of  capital 
necessarily  employed  and  its  effective  date  were  being  re¬ 
considered,  with  one  exception,0  all  resumption  addenda 
which  were  executed  included  Article  I-14(c)(l)  which 
provided  : 


T-14.  Provisions  of  Part  11  of  this  Agreement. 

*  *  *  (c)  Notwithstanding  any  provisions  to  the 
contrary  in  this  Part  I  or  Part  II, 

( 1 )  the  Operator  agrees  to  accept  any  changes  by  the 
United  States  in  the  definition  of  the  term  “Capital 
Necessarily  Employed  in  the  Business’’  as  set  forth  in 


s  Effective  May  24,  1950,  the  functions  of  the  Commission  were 
transferred  to  the  Federal  Maritime  Board  and  the  Maritime  Ad¬ 
ministrator,  pursuant  to  Reorganization  Plan  No.  21  of  1950. 

0  The  resumption  addendum  between  Moore-McCormack  Lines 
and  the  United  States,  executed  March  8,  1951,  did  not  include 
Article  I-14(c)  (1).  This  was  because  on  February  10,  1950.  Moore- 
McCormack  had  been  tendered  a  summary  of  contractual  pro¬ 
visions  including  Article  11-29.  which  Moore-McCormack  formally 
accepted  on  February  27.  1950  by  endorsing  its  acceptance  on  the 
Commission’s  letter  as  requested  (R.  377-387).  The  Board  con¬ 
cluded  that  this  written  offer  and  acceptance  constituted  an  in¬ 
formal.  but  binding,  contract  by  the  Commission  to  give,  and  by 
Moore-McCormack  to  accept.  Article  11-29  and  that  Moorc-Mc- 
Cormack,  therefore,  stood  on  the  same  legal  footing  with  respect  to 
Article  11-29  as  the  other  seven  contracting  lines  (J.A.  41-42). 
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General  Order  71  of  the  Commission,  including,  without 
limitation,  changes  with  respect  to  the  effective  date  of 
said  definition ;  *  *  *  (J.  A.  75). 

The  Board  thereupon  tendered  to  appellant  a  contract 
which  included  Article  I-14(c)(l)  and  appellant  replied  on 
July  20,  1951,  objecting  to  numerous  provisions  of  the  con¬ 
tract,  including  Article  I-14(c)(l),  requesting  numerous 
changes  and  asking  for  an  indefinite  time  within  which  to 
submit  a  replacement  program  (R.  465). 

After  further  negotiations,  the  resumption  addendum 
between  appellant  and  the  United  States  was  executed  on 
October  5,  1951  (J.  A.  66-S6;  R.  68-125). 

On  September  17,  1952  the  Board  issued  Amendment  1  to 
G.  0.  71  (J.  A.  26),  and  the  report 10  explaining  its  decision 
(J.  A.  28-54).  The  Board  decided  that  as  to  the  eight  opera¬ 
tors  which  had  executed  resumption  addenda  including 
Article  11-29  but  not  including  Article  I-14(e)(l)  the  G.  0. 
71  definition  of  capital  necessarily  employed  could  not 
legally  be  applied  before  termination  of  the  contractors’ 
respective  recapture  periods  current  on  December  31,  1946. 
With  respect  to  those  contractors,  including  appellant, 
which  had  agreed  to  Article  I-14(c)(l),  the  Board  decided 
that  the  G.  0.  71  definition  could,  and  as  amended  should,  be 
applied  from  January  1,  1947.  In  setting  the  effective  date 
of  the  G.  O.  71  definition  at  January  1,  1947  for  the  latter 
group  of  contractors,  the  Board  allowed  for  the  “long  cash, 
short  ships”  situation  by  amending  the  definition  to  include, 
as  the  operators  had  requested  in  1949  (R.  364),  amounts 
actually  disbursed  from  the  capital  reserve  fund  between 
January  1,  1947  and  December  31,  1949  for  the  acquisition 
or  improvement  of  vessels  for  subsidized  operations.  In 
reaching  its  decision,  the  Board  stated  it  did  not  believe  it 
would  be  justified  in  granting  to  the  non-contracting  opera¬ 
tors  a  definition  which  did  not  represent  a  reasonable  solu¬ 
tion  of  the  problems,  simply  because  it  was  barred  by  con- 


10  Appellant  and  appellees  have  stipulated  that  the  facts  recited  in 
this  report  are  true  (R.  161). 
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tractual  obligations  from  applying  the  definition  to  the 
remaining  operators  (J.  A.  47). 

C.  THE  PRESENT  ACTION 

The  present  action  was  instituted  on  June  18,  1953  (J.  A. 
1).  The  case  was  submitted  on  stipulated  facts  and  docu¬ 
mentary  evidence  to  the  Court  below  on  May  26,  1955,  at 
which  time  the  Court  requested  the  parties  to  submit  briefs 
discussing  the  jurisdiction  of  the  Court  to  pass  upon  the 
substantive  issues. 

On  July  20,  1955  the  District  Court  filed  its  opinion  dis¬ 
missing  the  complaint  for  lack  of  jurisdiction  (J.  A.  143- 
148).  The  order  was  entered  on  August  16,  1955.  The  Dis¬ 
trict  Court  held — 

it  is  clear  that  the  ultimate  effect  of  a  decision  [on  the 
merits  of  the  case]  will  determine  whether  or  not  very 
large  sums  of  money  will  be  paid  into  the  Treasury  of 
the  United  States,  or  whether  or  not  such  sums  of  money 
are  the  property  of  the  plaintiff,  to  which  it  is  entitled. 
Unquestionably,  if  the  money  is  wrongfully  exacted 
from  the  plaintiff  by  virtue  of  its  contract  obligations, 
it  lias  a  clear  remedy  by  reason  of  the  consent  of  the 
United  States  to  be  sued  in  the  Court  of  Claims.  That 
court  unquestionably  has  the  right  to  consider  and  de¬ 
termine  the  validity  of  the  action  of  the  Board,  and 
should  it  determine  the  questioned  action  to  be  invalid, 
there  can  be  no  doubt  that  the  plaintiff  would  receive 
the  complete  relief  it  seeks,  even  as  to  those  funds  which 
it  is  required  to  deposit  in  the  special  reserve  fund.  I 
cannot  agree  with  the  contention  of  the  plaintiff  that 
the  determination  here  sought  is  independent  of  the 
provisions  of  the  “resumption  addenda”  contract,  but, 
on  the  contrary,  it  seems  to  me  to  be  of  the  very  warp 
and  woof  of  that  contract  as  it  is  construed  by  the  Gov¬ 
ernment  in  its  relation  to  the  controversy  here  pre¬ 
sented.  I  cannot  see  how  the  interests  of  the  United 
.States  in  the  fund  in  question  can  be  determined  in  a 
controversy  to  which  the  United  States  is  not  a  party. 


STATUTES  INVOLVED 

The  relevant  provisions  of  the  Merchant  Marine  Act, 
1936,  are  set  forth  in  the  appendix  to  appellant’s  brief, 
pages  49-55. 

SUMMARY  OF  ARGUMENT 

I 

The  District  Court  lacks  jurisdiction  over  this  suit  for 
seven  reasons. 

A.  A  judgment  on  the  merits  of  this  case  will  determine 
how  much  subsidy  must  be  paid  appellant  and  how  much 
can  be  recaptured  by  the  United  States.  Both  of  these 
matters  are  governed  completely  by  the  subsidy  contract 
between  the  parties  (J.  A.  66-S6)  and  a  decision  on  the 
merits  of  this  case  will  determine  the  rights  and  obligations 
of  the  United  States  under  its  subsidy  contract  with  appel¬ 
lant.  Therefore  the  United  States  is  an  indispensable 
party,  and  the  suit  must  be  dismissed  since  the  United  States 
has  not  consented  to  have  these  contractual  rights  and  obli¬ 
gations  determined  in  the  District  Court.  Wells  v.  Roper, 
246  U.  S.  335;  Aktiebolaget  Bofor.s  v.  United  States,  90  App. 
D.  C.  92,  194  F.  2d  145;  McKay  v.  Central  Electric  Power 
Cooperative,  —  App.  D.  C.  — ,  223  F.  2d  623. 

B.  If  the  District  Court  ruled  that  appellees  must  use  the 
definition  of  capital  necessarily  employed  set  forth  in  G.  0. 
31  to  determine  the  amount  of  subsidy  to  be  recaptured  by 
the  United  States  during  the  period  from  January  1,  1947 
to  September  30,  1948,  the  United  States  would  be  obligated 
to  pay  appellant  a  sum  in  excess  of  $10,000.  Therefore,  the 
nature  and  effect  of  this  proceeding  is  such  that  the  judg¬ 
ment  sought  will  expend  itself  on  the  public  treasury  and 
the  United  States  is  an  indispensable  party  to  the  action. 
Mine  Safety  Appliances  Co,  v.  Forrestal.  326  U.  S.  371; 
Ford  Motor  Co.  v.  Department  of  Treasury  of  Indiana.  323 
U.  S.  459 ;  Ex  parte  State  of  New  York,  256  U.  S.  490.  Since 
the  United  States  has  not  consented  to  be  sued  in  the  Dis¬ 
trict  Court  for  the  recovery  of  a  sum  of  money  over  $10,000, 
this  suit  must  be  dismissed. 
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C.  If  this  is  considered  merely  a  suit  for  review  of  al¬ 
legedly  illegal  administrative  action  it  is  still  an  uncon¬ 
sented  suit  against  the  United  States  unless  appellees  were 
acting  under  an  unconstitutional  statute  or  in  excess  of 
their  statutory  authority.  Larson  v.  Domestic  c£  Foreign 
Commerce  Corp..  337  U.  S.  682.  A  claim  of  error  in  the 
exercise  of  delegated  power  is  not  sufficient  but  it  must 
appear  that  appellees’  action  conflicted  with  the  terms  of 
their  statutory  authority.  TTVs/  Coast  Exploration  Co.  v. 
McKay.  93  App.  D.  C.  307,  213  F.  2d  582.  Since  appellees 
were  authorized  by  statute  to  define  capital  necessarily  em¬ 
ployed,  there  is  no  such  conflict  and  this  is  a  suit  against  the 
United  States.  State  of  Arizona  v.  Hobby ,  —  App.  D.  C. 
— .  221  F.  2d  498. 

D.  Appellant  has  no  standing  to  sue  the  Federal  Maritime 
Board  and  its  members.  A  federal  court  does  not  have 
jurisdiction  to  pass  upon  the  merits  of  a  case  until  the  plain¬ 
tiff  shows  it  has  suffered  a  legal  wrong.  Perkins  v.  Lukcns 
Steel  Co..  310  U.  S.  113;  Kansas  City  Power  <£  Light  Co.  v. 
McKay.  Xo.  12067,  C.  A.  D.  C.,  April  28,  1955,  cert,  denied, 
November  7,  1955.  Appellant  cannot  rely  on  any  rights  it 
may  have  under  its  subsidy  contract  with  the  United  States 
to  give  it  standing  to  seek  judicial  review  of  appellees’ 
action. 

Aside  from  this  contract,  however,  appellant  has  no  legal 
right.  The  Merchant  Marine  Act,  49  Stat.  1985,  46  U.  S.  0. 
1101  et  seq..  gives  appellant  no  right  to  a  particular  defini¬ 
tion  of  capital  necessarily  employed.  Xor  can  appellant 
rely  on  the  Administrative  Procedure  Act,  60  Stat.  237,  5 
U.  S.  C.  1001.  The  Board’s  action  is  exempt  from  the  terms 
of  this  act  because  it  applies  only  to  agency  action  which 
is  not  committed  to  agency  discretion  (defining  of  capital 
necessarily  employed  is  clearly  committed  to  appellees’  dis¬ 
cretion)  and  it  does  not  apply  to  action  for  which  there  is  an 
adequate  remedy  in  another  court  (appellant  has  an  ade¬ 
quate  remedy  in  the  Court  of  Claims).  In  any  event,  the 
Administrative  Procedure  Act  does  not  itself  create  a  legal 
interest  and  before  one  can  avail  himself  of  the  remedy 
provided  in  this  act  he  must  satisfy  the  constitutional  re- 
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quirement  of  standing  to  sue,  which  appellant  cannot  do. 
Kansas  City  Power  &  Light  Co.  v.  McKay,  supra;  Fahey  v. 
0*Melveny  <£•  Myers ,  200  F.  2d  420  (C.  A.  9). 

E.  This  suit  does  not  state  a  claim  within  the  equity  juris¬ 
diction  of  the  District  Court  for  any  one  of  three  reasons. 

1.  If  appellant  is  not  seeking  a  money  judgment,  then  all  it 
wants  is  an  advisory  opinion  as  to  its  rights  vis-a-vis  the 
United  States,  which  federal  courts  have  no  jurisdiction  to 
grant.  Coffman  v.  Breeze  Corporations,  Inc.,  323  U.  S.  316. 

2.  Appellant  has  asked  the  District  Court  to  rule  that  one 
particular  definition  must  be  used  in  computing  its  capital 
necessarily  employed  for  the  period  from  January  1,  1947 
to  September  30,  1948.  Article  I-14(c)(l)  of  the  subsidy 
contract  provides  that  appellant  will  accept  any  definition 
formulated  by  the  Board.  Therefore,  appellant’s  request 
for  relief  cannot  be  granted  without  reforming  Article  I- 
14(c)(1),  which  the  Court  has  no  authority  to  do,  since 
the  contract  in  its  written  form,  expresses  the  intent  of  the 
parties  and  there  was  no  mistake  by  appellant  or  fraud 
on  the  part  of  appellees.  5  Williston,  Contracts,  §§  1547- 
1549. 

3.  Appellant’s  remedy  is  properly  a  suit  in  the  Court  of 
Claims  on  its  subsidy  contract.  McKay  v.  Central  Electric 
Power  Cooperative,  supra;  Richfield  Oil  Corp.  v.  United 
States,  207  F.  2d  864  (C.  A.  9). 

II 

G.  O.  71,  Amendment  1  cannot  be  invalidated  on  the 
grounds  that  it  is  either  discriminatory  or  retroactive. 

A.  Under  G.  O.  71,  Amendment  1,  appellant  is  treated  dif¬ 
ferently  from  other  subsidized  lines.  However,  no  line  was 
treated  like  another  under  G.  O.  71,  since  under  that  order 
the  various  operators  had  the  benefit  of  G.  0.  31  for  dif¬ 
ferent  periods  of  time  depending  on  the  termination  dates 
of  their  respective  recapture  periods.  Appellant,  however, 
does  not  object  to  the  discrimination  inherent  in  G.  0.  71 
and  thus  recognizes  the  power  of  the  Board  to  issue  a  dis¬ 
criminatory  regulation. 
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There  is  no  rule  of  law  that  any  regulation  which  is  dis¬ 
criminatory  is  illegal.  The  issue  is  always  the  reasonable¬ 
ness  of  the  discrimination  in  relation  to  the  purposes  of  the 
act.  R.  R.  Commission  of  Texas  v.  Rowan  &  Nichols  Oil  Co., 
311  U.  S.  570;  Continental  Distilling  Corp.  v.  Humphrey, 
—  App.  D.  C.  — ,  220  F.  2d  367.  Amendment  1  to  G.  0.  71 
was  necessary  to  effectuate  the  purposes  of  the  Act  since  the 
Government’s  right  of  recapture  was  practically  nullified  by 
the  use  of  the  liberal  definition  in  G.  0.  31.  That  appellees 
were  prevented  by  contractual  obligations  from  applying  a 
reasonable  definition  to  seven  of  the  operators  does  not 
make  the  application  of  such  a  definition  to  four  operators 
illegallv  discriminators. 

Xor  is  the  regulation  discriminators  on  the  contract  /no- 
contract  basis.  Appellant  did  not  have  a  contractual  right 
to  the  use  of  G.  0.  31  during  the  period  from  January  1, 
1947  to  September  30,  1948,  because  appellant  and  the 
United  States  never  reached  agreement  on  the  terms  of  the 
contract  until  October,  1951.  1  Corbin,  Contracts  $  31. 

Even  if  the  court  viewed  the  exchange  of  letters  in  March 
and  July  of  1949  as  an  offer  and  acceptance,  there  was  no 
discrimination  against  appellant,  because  the  March  1949 
letter  from  appellees  offered  appellant  nothing  more  than 
the  right  to  G.  O.  31,  as  amended  from  time  to  time;  G.  0. 
71,  Amendment  1  was  an  amendment  to  G.  0.  31. 

B.  Appellant  does  not  really  contend  that  all  retroactive 
regulations  are  invalid,  since  it  is  willing  to  be  bound  bv  a 
regulation  retroactive  to  September  30,  1948  but  not  one 
retroactive  to  Januarv  1,  1947.  In  anv  event,  it  is  well- 
established  that  no  principle  of  law  forbids  all  retroactive 
rules  and  regulations.  Chase  Securities  Corp.  v.  Donald¬ 
son,  325  U.  S.  304;  Paramino  Lumber  Co.  v.  Marshall .  309 
U.  S.  370.  Retroactive  rule-making  is  upheld  if  it  is  rea¬ 
sonable  in  the  light  of  the  purposes  of  the  statute.  Addison 
v.  Holly  Hill  Fruit  Products,  Inc.,  322  U.  S.  607;  SEC  v. 
Chenery  Corp.,  332  U.  S.  194. 

The  usual  objection  to  a  retroactive  change  in  a  regula¬ 
tion  is  that  the  party  affected  relied  on  the  prior  rule  to  its 
detriment.  Here,  appellant  was  advised  in  1946  that  the 
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definition  of  capital  necessarily  employed  would  be  revised 
as  of  January  1,  1947  and  appellant  could  not  justifiably 
rely  on  the  continuation  of  G.  0.  31.  Furthermore,1 2 3  appel¬ 
lant  has  suffered  no  hardship  from  the  fact  that  the  new 
definition  was  promulgated  subsequent,  rather  than  prior, 
to  January  1,  1947.  Section  4(c)  of  the  Administrative 
Procedure  Act  does  not  render  the  regulation  invalid  since 
that  section  does  not  apply  to  any  matter  relating  to  grants, 
benefits  or  contracts  and  because  there  was  “good  cause” 
for  the  retroactivity. 

C.  Appellant  bound  itself  in  Article  I- 14(c)(1)  to  accept 
anv  changes  bv  the  Board  in  G.  0.  71  and  the  effective  date 
thereof.  This  is  not  a  case  where  appellees  attempted  by 
contract  to  gain  power  they  did  not  otherwise  possess,  since 
appellees  already  had  the  statutory  authority  to  define  cap¬ 
ital  necessarily  employed. 

ARGUMENT 

I 

THE  DISTRICT  COURT  CORRECTLY  DISMISSED 
THE  COMPLAINT  FOR  LACK  OF  JURISDICTION 

Appellant  seeks  a  judgment  determining  its  right  to  very 
large  sums  of  money,  this  right  being  governed  by  a  con¬ 
tract  between  appellant  and  the  Lmited  States.  Appellees 
contend  the  decision  that  the  District  Court  lacks  juris¬ 
diction  over  this  suit  is  correct  for  the  following  reasons: 

A.  This  is  a  suit  to  which  the  United  States  has  not 
consented  and  to  which  it  is  an  indispensable  party  because : 

(1)  it  is  a  suit  to  determine  the  contractual  rights  and 
obligations  of  the  United  States 

(2)  it  is  a  suit  to  determine  the  monetary  rights  of  the 
United  States  and 

(3)  even  if  this  were  merely  a  suit  to  review  allegedly 
illegal  administrative  action,  it  is  an  unconsented  suit 
against  the  United  States  because  appellees  were  neither 
acting  under  an  unconstitutional  statute  nor  in  excess  of 
their  statutory  authority. 
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B.  Except  as  appellant  relies  upon  contract  rights  found 
in  its  subsidy  contract  with  the  United  States,  it  has  no 
standing  to  sue. 

C.  This  suit  does  not  state  a  claim  within  the  equity 
jurisdiction  of  the  Court  because: 

(1)  appellant  seeks  reformation  of  its  subsidy  contract 
and  the  granting  of  such  relief  is  beyond  the  Court’s  equity 
powers 

(2)  appellant  has  an  adequate  remedy  at  law  in  the 
Court  of  Claims  and 

(3)  appellant  is  requesting  an  advisory  opinion  on  its 
contract  rights  against  the  United  States. 

We  now  turn  to  a  discussion  of  the  reasons  requiring  a 
dismissal  of  this  action  for  lack  of  jurisdiction. 

A.  THIS  IS  A  SUIT  TO  WHICH  THE  UNITED  STATES  IS  AN 
INDISPENSABLE  PARTY  AND  TO  WHICH  IT  HAS  NOT 
CONSENTED 

1.  A  Decision  on  the  Merits  Will  Determine  the  Rights  and 
Obligations  of  the  United  States  Under  Its  Contract 
with  Appellant 

The  District  Court  held  that  the  determination  sought  in 
this  action  is  “of  the  very  warp  and  woof  ...  of  [appel¬ 
lant’s]  ‘resumption  addenda’  contract  as  it  is  construed  by 
the  Government  in  its  relation  to  the  controversy  here 
presented.”  (J.A.  148.) 

We  shall  show  that  this  decision  is  correct  and  is  sufficient 
reason  for  dismissal  of  the  action. 

Appellant’s  suit  is  designed  to  revise  upwards,  by  dimin¬ 
ishing  recapture,  the  subsidy  which  it  has  received,  and 
will  receive,  under  its  subsidy  contract  with  the  United 
States.  Appellant  argues  that  a  decision  that  G.O.  31  must 
be  used  in  determining  the  amount  of  subsidy  to  which 
appellant  is  entitled  can  be  made  without  any  reference 
whatsoever  to  the  subsidy  contract,  and  that  appellant 
merely  seeks  relief  from  an  unlawful  regulation.  Ob¬ 
viously,  appellant  is  claiming  that  the  regulation  is  unlaw- 
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ful.  The  question  is  how  the  issue  of  the  validity  of  the 
regulation  gets  before  the  court  and  the  answer  is  that 
the  issue  arises  in  the  context  of  a  contract  dispute  between 
the  parties.  The  crucial  factor  is  the  effect  of  the  judgment 
or  decree,  and  any  judgment  rendered  on  the  merits  of  ap¬ 
pellant’s  claim  would  determine  the  rights  of  the  United 
States  under  its  contract. 

The  entire  subsidy  relation  between  appellant  and  the 
United  States  is  governed  by  the  subsidy  contract.  The 
Act  provides  for  the  payment  of  subsidies  only  to  those 
who  have  entered  into  contracts.11  Section  601  et  seq.  The 
obligation  of  the  United  States  to  pay  subsidy  rests  on 
Article  1-1  of  the  contract  ( J.A.  67) ;  the  determination  of 
the  amount  of  subsidy  is  governed  by  Article  1-4  (J.A.  73; 
R.  75-77) ;  the  definition  of  capital  necessarily  employed  is 
governed  by  Article  I-14(c)(l)  (J.A.  74-75).  Part  II  of 
the  subsidy  contract  consists  of  extremely  detailed  pro¬ 
visions  covering  all  aspects  of  the  subsidy  relation  between 
the  parties  (R.  86-125),  including  the  provision  in  Article 
11-28  for  the  recapture  by  the  United  States  of  excess 
profits  (J.A.  S2-84).  Appellant  cannot  reasonably  contend 
that  the  court  can  render  a  judgment  which  will  cause  ap¬ 
pellant's  subsidy,  payment  of  which  is  governed  by  the 
contract ,  to  be  increased  on  the  ground  that  the  amount 
recaptured  by  the  United  States,  pursuant  to  the  contract , 
was  excessive  in  that  one  definition  of  capital  necessarily 
employed,  rather  than  another,  was  used,  in  accordance 
u:ith  the  contract ,  and  that  such  a  decision  can  be  reached 
without  making  a  determination  of  the  contractual  rights 
and  obligations  of  the  appellant  and  the  United  States. 

Appellant  contends  that  it  is  not  complaining  of  the 
contract  and  does  not  seek  to  reform  Article  I-14(c)(l), 
but  only  asks  a  declaration  that  G.O.  71,  Amendment  1 
cannot  bo  applied  to  it  before  September  30,  1948.  How¬ 
ever,  paragraph  2  of  appellant’s  prayer  for  relief  shows 
that  it  is  asking  more  than  this,  for  it  asks  the  court  to — 

11  The  Federal  Maritime  Board  has  stated  that  in  the  light  of  the 
content  and  legislative  history  of  the  Act,  it  is  clear  that  subsidy 
contracts  have,  and  were  intended  by  Congress  to  have,  all  the  at¬ 
tributes  of  any  commercial  contract  (J.A.  42). 
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adjudge  and  declare  that  the  definition  of  ‘capital  neces¬ 
sarily  employed  in  the  business,’  as  defined  in  General 
Order  71  and  Amendment  1  thereto  cannot  lawfully 
be  applied  to  plaintiff  for  any  period  prior  to  Sep¬ 
tember  30, 1948,  the  termination  date  of  plaintiff’s  ten- 
year  recapture  period  current  on  December  31,  1946, 
and  that  plaintiff  equally  unth  the  steamship  lines 
formally  executing  subsidy  contracts  prior  to  May  1, 
1951,  is  entitled  to  have  General  Order  31  applied  dur¬ 
ing  said  recapture  period.  [Emphasis  added]  (J.A.  11). 

Such  a  decision  must  necessarily  abrogate  and  nullify  Ar¬ 
ticle  144(c)(1).  Appellant  obfuscates  the  issue  when  it 
says  Article  I-14(c)(l)  must  be  read  to  refer  only  to  a 
lawful  regulation,  because  appellant  now  claims  that  only 
one  definition  is  lawful  and  that  definition  is  precisely  the 
one  the  use  of  which  Article  1-14 (c)(1)  was  intended  to 
prevent. 

In  summation,  the  United  States  agreed  to  give  appel¬ 
lant  a  subsidy  in  consideration  of  appellant’s  agreement  to 
do  certain  things.  One  of  appellant’s  agreements  was  that 
it  would — 

accept  any  changes  by  the  United  States  in  the  defini¬ 
tion  of  the  term  ‘Capital  Necessarily  Employed  in  the 
Business’  as  set  forth  in  General  Order  71  of  the  Com¬ 
mission,  including,  without  limitation,  changes  with 
respect  to  the  effective  date  of  said  definition.  .  .  .  (Ar¬ 
ticle  144(c)(1),  J.A.  75.) 

Appellant  now  asks  the  Court  to  order  the  use  of  one 
particular  definition,  thus  nullifying  Article  144(c)(1) 
and  depriving  the  United  States  of  the  benefit  of  a 
provision  in  its  contract.  A  suit  for  this  purpose  must 
involve  the  contractual  rights  and  obligations  running 
between  the  appellant  and  the  United  States.12 

12  Appellant’s  discussion  of  the  merits  raises  even  more  contract 
problems.  In  attempting  to  show  discrimination  against  it,  appel¬ 
lant  alleges  that  it  had  a  contract  requiring  application  of  the  G.O. 
31  definition — •“*  *  *  a  binding  contract  was  in  effect  between 
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It  is  established  that  the  United  States  cannot  be  sued 
without  its  consent  and  whether  or  not  an  action  is  against 
the  United  States  is  not  determined  by  the  mere  names  of 
the  titular  parties  but  by  the  essential  nature  and  effect 
of  the  proceedings.  Larson  v.  Domestic  &  Foreign  Com¬ 
merce  Corp.,  337  U.S.  682,  687;  Mine  Safety  Appliances  Co. 
v.  Forrestal,  326  U.S.  371;  Ex  parte  State  of  New  York, 
256  U.S.  490,  500.  When  the  result  of  a  suit  will  be  the 
determination  of  the  rights  of  the  United  States  under  a 
contract  to  which  it  is  a  party,  the  United  States  is  sub- 
santially  affected  and  is  an  indispensable  party  to  the  action. 
Wells  v.  Roper ,  246  U.  S.  335;  In  re  Ayers,  123  U.S.  443; 
Aktiebolaget  Bofors  v.  United  States,  90  App.  D.C.  92,  194 
F.  2d  145;  International  Trading  Corp.  v.  Edison,  71  App. 
D.C.  210,  109  F.  2d  825,  cert,  denied  310  U.  S.  652. 

In  Larson  v.  Domestic  <£  Foreign  Commerce  Corp.,  supra , 
the  Supreme  Court  stated  that  a  declaratory  judgment  of 
the  validity  of  a  sale  under  a  contract  with  the  United  States 
was  beyond  the  jurisdiction  of  the  court  since  a  declaration 
of  flie  rights  of  plaintiff  vis-a-vis  the  United  States  was  an 
adjudication  against  the  sovereign  (337  U.S.  682,  689).  A 
decision  on  the  merits  of  the  instant  case  would  also  de¬ 
termine  the  contractual  rights  of  appellant  vis-a-vis  the 
United  States. 

A  recent  case  on  point  is  McKay  v.  Central  Electric  Power 
Cooperative,  — App.  D.C.  — ,  223  F.  2d  623.  Central  Elec¬ 
tric  Power  Cooperative  entered  into  two  contracts  with  the 
United  States  which  provided  that  if  Congress  did  not 
make  the  necessary  appropriations  to  carry  out  these  con- 

appellant  and  the  Government”  (Appellant’s  brief,  p.  35).  Again, 
while  disclaiming  that  it  is  suing  for  breach  of  contract  appellant 
alleges  the  Board’s  action  is  “a  breach  of  the  agreement  reached 
in  1949  that  the  provisions  of  G.O.  No.  31  would  govern  the  ac¬ 
counting  for  the  balance  of  the  recapture  period  ending  on  Septem¬ 
ber  30.  1948”  (brief,  p.  36).  Appellant  further  complains  of  “retro¬ 
active  destruction  by  rule  making  of  subsidy  and  contract  rights 
long  since  accrued  and  vested”  (brief,  p.  41).  And  in  its  pre-trial 
statement  appellant  stated  that  the  regulation  was  invalid  because 
it  undertook  to  destrov  rights  vested  under  an  existing  contract 
(R.  143). 
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tracts  Central  would  release  the  Government  from  liability. 
Appellants  viewed  statements  made  by  the  house  managers 
in  connection  with  the  appropriation  for  the  Interior  De¬ 
partment  as  a  bar  to  using  funds  from  the  appropriation 
for  performance  of  the  contracts  and,  therefore,  declared 
the  contracts  suspended.  Central  sued  inter  alia  for  a 
determination  of  the  rights  and  legal  relations  of  the  parties 
and  for  a  judgment  directing  that  appellants  not  refuse 
to  perform  the  contracts  on  the  ground  that  Congress  had 
failed  to  appropriate  funds.  This  court  held — 

The  Act  is  permissive  only.  It  does  not  impose  upon 
appellants  a  clear  affirmative  duty  to  use  the  funds  for 
that  specific  purpose.  At  least  so  much  is  essential  to 
avert  the  doctrine  of  sovereign  immunity  as  a  bar  to 
effective  relief  in  the  nature  of  mandamus  or  specific 
performance.  The  District  Court  apparently  recog¬ 
nized  that  such  relief  was  barred  since  it  undertook 
only  to  determine  the  rights  of  the  parties  under  the 
contracts.  But  such  a  determination  is  purposeful  only 
in  relation  to  an  action  in  the  Court  of  Claims  for 
breach  of  contract.  Clearly  then,  this  determination 
should  await  that  remedy,  (p.  625.) 

It  is  clear  that  any  judgment  rendered  on  the  merits  of 
this  case  would  determine  the  contractual  rights  and  obliga¬ 
tions  of  the  United  States  and  that  the  United  States  is, 
therefore,  an  indispensable  party.  However,  the  United 
States  has  not  consented  to  have  its  rights  under  this  con¬ 
tract  determined  by  the  District  Court.  The  Merchant 
Marine  Act  gives  no  such  consent.  Xor  does  the  Tucker 
Act,  62  Stat.  933,  28  U.  S.  C.  1346,  since  the  sum  involved 
far  exceeds  the  $10,000  limitation  in  that  Act. 13 


13  Of  course,  neither  the  Declaratory  Judgment  Act.  62  Stat.  964. 
28  U.S.C.  2201.  nor  the  Administrative  Procedure  Act,  60  Stat.  237. 
5  U.S.C.  1001,  constitutes  a  waiver  of  sovereign  immunity.  Larson 
v.  Domestic  k  Foreign  Commerce  Corp..  supra,  at  689;  Aetna  Life 
Ins.  Co.  v.  Haworth.  300  U.S.  227.  240:  Aktiebolaget  Bofors  v. 
United  States,  supra:  DiBenedetto  v.  Morgenthau,  80  App.  D.C. 
34,  148  F.  2d  223,  225. 
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Appellant,  apparently,  does  not  dispute  what  we  have  said 
except  our  contention  that  there  is  involved  here  an  attempt 
to  adjudicate  contract  rights  and  obligations.  The  cases 
cited  by  appellant  to  support  its  argument  on  this  point  are 
not  relevant  to  the  present  issue  and  are  hardly  persuasive. 

In  Columbia  Broadcasting  System  v.  United  States,  31G 
U.  S.  407,  discussed  at  p.  21  of  appellant’s  brief,  the  argu¬ 
ment  made  by  the  Government  was  in  no  respect  similar  to 
the  argument  which  appellees  are  now  advancing.  There, 
the  plaintiff  could  bring  an  action  under  the  Urgent  Deii- 
ciencies  Act  onlv  if  there  were  an  outstanding  order.  The 
Government  contended  that  the  announcement  of  the  Fed¬ 
eral  Communications  Commission  was  not  a  final  order  but 
only  a  statement  of  policy  without  any  immediate  legal 
effect,  and  that,  in  any  event,  the  plaintiff  had  an  adequate 
remedy  by  intervention  in  a  license  proceeding.  The  Court 
held  there  was  a  final  order  and  that  intervention  did  not 
provide  an  adequate  remedy.14  In  Reynolds  v.  Lovett,  and 
Borah  v.  Biddle,  p.  22  of  appellant's  brief,  federal  em¬ 
ployees  maintained  actions  for  the  enforcement  of  statutory 
rights  with  respect  to  discharge  and  demotion  procedures. 
Although  appellant  considers  it  significant  that  relief  was 
given  despite  the  availability  of  an  action  for  back  pay  in 
the  Court  of  Claims,  obviouslv  the  availabilitv  of  such  an 
action  has  no  bearing  on  the  right  to  reinstatement.  Xor 
can  the  decision  in  Federal  Trial  Examiners  Conference  v. 
Ramspech ,  p.  22  of  appellant's  brief,  that  the  plaintiffs 
could  attack  certain  regulations  which  violated  their  statu¬ 
tory  rights,  support  the  view  that  appellant  should  be  per¬ 
mitted  to  adjudicate  its  contract  rights  with  the  United 
States  in  the  District  Court.  B.  F.  Goodrich  Co.  v.  Federal 
Trade  Commission,  p.  22  of  appellant’s  brief,  merely  in¬ 
volved  the  question  of  whether  the  complaint  alleged  the 
sort  of  damages  which  would  support  injunctive  relief. 

Appellant’s  argument  seems  to  be  that  in  all  these  cases 

14  United  Gas  Pipe  Line  Co.  v.  Federal  Power  Commission  and 
Arrow  Airways  v.  Civil  Aeronautics  Board,  appellant's  brief,  p.  22. 
followed  the  decision  in  Columbia  System  v.  United  States,  and  arc 
no  more  relevant  than  that  case. 
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one  method  of  relief  was  not  denied  because  another  was 
available.  However,  these  cases  do  not  all  stand  for  this 
proposition,  and  in  any  event  that  is  not  the  issue  here,  since 
appellant  is  not  attempting  to  use  an  alternative  method  of 
relief  but  a  forbidden  one. 

2.  A  Decision  on  the  Merits  of  Appellant's  Claim  will 
Determine  its  Right  to  a  Sum  of  Money  in  Excess  of  $10,000. 

The  District  Court  placed  in  sharp  focus  the  gravamen  of 
appellant's  complaint  when  it  held — 

.  .  it  is  clear  that  the  ultimate  effect  of  a  decision  [on  the 
merits  of  this  case]  will  determine  whether  or  not  very  large 
sums  of  money  will  be  paid  into  the  Treasury  of  the  United 
States,  or  whether  or  not  such  sums  of  money  are  the  prop¬ 
erty  of  the  plaintiff,  to  which  it  is  entitled  ...  I  cannot  see 
how  the  interests  of  the  United  States  in  the  fund  in  ques¬ 
tion  can  be  determined  in  a  controversy  to  which  the  United 
States  is  not  a  party.”  (J.  A.  147-14S.) 

We  show  below  that  on  this  second  ground  alone  the 
decision  of  the  District  Court  is  correct  and  should  be 
affirmed. 

Appellant's  accounts  for  the  recapture  period  ending 
September  30,  194S  have  not  yet  been  finally  audited.  Sub¬ 
ject  to  such  audit,  t lie  United  States  has  paid  appellant  90 c/b 
of  the  subsidy  accrued  during  the  period  January  1,  1947 
to  September  30,  194S,  less  recapture,  as  computed  on  the 
basis  of  appellant’s  accounts  (J.  A.  90).  If  the  District 
Court  took  jurisdiction  of  this  action  and  ruled  that  appel¬ 
lees  must  use  the  definition  set  forth  in  G.  0.  31  in  deter¬ 
mining  appellant's  capital  necessarily  employed  for  the 
period  from  January  1,  1947  to  September  30,  1948,  this 
would  mean  that  the  United  States  had  recaptured  too 
much  and  would  have  to  refund  to  appellant,  in  addition  to 
the  ten  per  cent  of  accrued  subsidy  withheld  pending  final 
audit,  the  amount  of  excess  recapture.  As  a  direct  result 
of  that  decision  the  United  States  would  be  obligated  to  pay 
appellant  a  sum  substantially  in  excess  of  $10, 000, 13  and  the 

13  Appellant  alleges  its  additional  recapture  and  tax  liability 
amount  to  about  S730.000  (J.A.  7). 
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judgment  would,  in  fact,  be  ordering  the  payment  of  this 
sum  by  the  United  States. 

This  Court  is  thoroughly  familiar  with  the  well-settled 
principle  of  law  that  if  the  essential  nature  and  effect  of  a 
proceeding  is  such  that  the  judgment  sought  would  expend 
itself  on  the  public  treasury  or  domain  or  interfere  with  the 
public  administration,  the  sovereign  is  an  indispensable 
party  to  the  action.  Land  v.  Dollar,  330  U.  S.  731.  Thus, 
the  United  States  has  often  been  found  an  indispensable 
party  to  actions  designed  to  reach  money  of  the  United 
States:  Ford  Motor  Co.  v.  Department  of  Treasury  of 
Indiana,  323  U.  S.  459;  Mine  Safety  Appliances  Co.  v.  For- 
rcstal,  supra;  Morrison  v.  IForA,  26G  U.  S.  482;  Belknap  v. 
S child .  161  U.  S.  10;  Osage  Tribe  of  Indians  v.  Ickes,  77 
App.  D.  C.  114,  133  F.  2d  47,  cert,  denied,  319  U.  S.  750: 
Baskin  Bros.  &  Co.  v.  Morgentlmu,  66  App.  D.  C.  178,  85 
F.  2d  677,  cert,  denied,  299  U.  S.  588;  Stitzell-W  eller  Dis¬ 
tillery  v.  Wallace,  30  F.  Supp.  1010  (D.  C.  T).  0.),  aff'd  73 
App.  D.  C.  220,  11S  F.  2d  19;  Xew  York  Technical  Institute 
of  Md.  Inc.  v.  Limburg,  87  F.  Supp.  308  (D.  Md.);lc  cf. 


16  This  case  involved  a  situation  similar  to  that  in  the  instant 
case.  The  Veterans  Administrator  had  promulgated  a  regulation 
requiring  schools  established  after  June  22.  1944  to  submit  cost 
data  for  negotiation  of  contracts  covering  tuition  payments  hv  the 
United  States.  The  Veterans  Administrator  ruled  that  plaintiff  was 
subject  to  the  regulation.  Plaintiff  entered  into  a  contract  and 
then  sued  officers  of  the  Veterans  Administration,  alleging  the  deter¬ 
mination  that  it  was  subject  to  the  regulation  was  illegal,  dis¬ 
criminatory’  and  arbitrary,  and  that  it  had  entered  into  the  contract 
because  of  coercion.  Plaintiff  sought  a  declaratory  judgment  that 
its  school  had  been  established  before  1944.  The  court  dismissed 
the  complaint,  stating  that  this  was  a  suit  against  the  United  States 
without  its  consent,  because  the  ultimate  purpose  was  to  obtain 
monies  from  the  public  treasury.  The  court  said  the  real  nature  of 
plaintiff’s  complaint  was  that  it  wished  to  be  paid  by  the  United 
States,  for  tuition  furnished  veterans,  at  a  rate  higher  than  that 
provided  in  the  contract,  and  what  plaintiff  is  really  seeking  to 
obtain  is  the  payment  of  a  sum  of  money  from  the  public  treasury ; 
however,  ‘‘instead  of  suing  the  United  States  in  the  Court  of  Claims, 
or  in  this  court  under  the  Tucker  Act  .  .  .  plaintiff  seeks  to  ac¬ 
complish  its  purpose  indirectly”  (87  F.  Supp.  308,  at  31 1C  Accord, 
Burkley  v.  United  States,  185  F.  2d  267  (C.A.  7). 
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Dodder  Metal  Furniture  Co.  v.  Warren,  76  App.  D.  C.  60, 
129  F.  2d  43,  cert,  denied,  317  U.  S.  663. 

In  the  leading  case  of  Mine  Safety  Appliances  Co.  v.  For¬ 
rest  ah  supra,  the  Undersecretary  of  the  Xavy  determined 
that  plaintiff  had  received  excessive  profits  within  the  mean¬ 
ing  of  the  Renegotiation  Act,  and  notified  plaintiff  that 
unless  these  profits  were  eliminated  Government  disbursing 
officers  would  be  directed  to  withhold  payments  due  plaintiff 
on  other  contracts  to  offset  the  Government’s  loss.  Alleg¬ 
ing  the  unconstitutionality  of  the  statute,  plaintiff  sought 
an  injunction  and  declaratory  judgment  against  the  Under¬ 
secretary.  The  Supreme  Court  held  that  the  complaint 
must  be  dismissed,  because  the  United  States  was  an  indis¬ 
pensable  party  and  had  not  consented  to  be  sued.  Stating 
that  it  must  look  to  the  essential  nature  and  effect  of  the 
proceeding,  the  Court  said — 

The  sole  purpose  of  this  proceeding  is  to  prevent  the 
Secretary  from  taking  certain  action  which  would  stop 
payment  by  the  Government  of  money  lawfully  in  the 
United  States  Treasury  to  satisfy  the  Government’s 
and  not  the  Secretary’s  debt  to  the  appellant.  The 
assumption  underlying  this  action  is  that  if  the  relief 
prayed  for  is  granted,  the  Government  will  pay  and 
thus  relinquish  ownership  and  possession  of  the  money. 
In  effect,  therefore,  this  is  an  indirect  effort  to  collect  a 
debt  allegedly  owed  by  the  Government  in  a  proceeding 
to  which  the  Government  has  not  consented.  The  un¬ 
derlying  basis  for  the  relief  asked  is  the  alleged  uncon- 
stitutionality  of  the  Renegotiation  Act  and  the  sole  pur¬ 
pose  of  the  proceeding  is  to  fix  the  Government’s  and 
not  the  Secretary’s  liability.  Thus,  though  appellant 
denies  it,  the  conclusion  is  inescapable  that  the  suit  is 
essentially  one  designed  to  reach  money  which  the  Gov¬ 
ernment  owns.  Under  these  circumstances  the  Govern¬ 
ment  is  an  indispensable  party,  Minnesota  v.  United 
States.  305  U.  S.  382,  388,  even  though  the  Renegoti¬ 
ation  Act  under  which  the  Secretary  proposed  to  act 
might  be  held  unconstitutional.  Louisiana  v.  Jumel, 


107  U.  S.  711;  Cunningham  v.  Macon  &  Brunswick  B. 
Co.,  109  U.  S.  446;  Ilagood  v.  Southern ,  117  U.  S.  52,  67, 
68;  In  re  Agers ,  123  U.  S.  443,  496,  497,  505-507;  Pen- 
noyer  v.  McConnauglnj,  140  U.  S.  1,  9;  TUef/s  v.  Roper , 
246  U.  S.  335,  337 ;  see  also  AT.  I\  Guaranty  &,  Indemnity 
Co.  v.  Steel,  134  U.  S.  230.  In  short  the  Government's 
liability  can  not  be  tried  ‘behind  its  back.’  Louisiana 
v.  Garfield,  211  U.  S.  70,  78.  (pp.  374-375.) 

Appellant  contends  its  assertion  that  appellees  acted 
bevond  their  statutory  authority  precludes  the  defense  of 
sovereign  immunity.  But  as  the  Supreme  Court  made  clear 
in  the  Larson  case — 

a  suit  may  fail,  as  one  against  the  sovereign,  even  if 
it  is  claimed  that  the  officer  being  sued  has  acted  uncon¬ 
stitutionally  or  beyond  his  statutory  powers,  if  the 
relief  requested  can  not  be  granted  by  merely  ordering 
the  cessation  of  the  conduct  complained  of  but  will  re¬ 
quire  affirmative  action  by  the  sovereign  or  the  disposi¬ 
tion  of  unquestionably  sovereign  property.  North 
Carolina  v.  Temple  134  U.  S.  22  (1890)  (p.  691,  fn.  11) 

Since  the  present  action  is  designed  to  achieve  the  disposi¬ 
tion  of  unquestionably  sovereign  property,17  and  since,  as 


17  This  Court  has.  in  two  recent  cases,  considered  this  statement 
in  the  Larson  case,  and  has  interpreted  the  Supreme  Court  deci¬ 
sions,  including  Mine  Safety  Appliances  Co.  v.  Forrestal.  supra, 
as  providing  that  money  and  property  of  the  United  States  can 
be  disposed  of  by  order  of  the  court,  even  though  the  United 
States  is  not  a  party,  if  such  disposition  has  been  expressly  com¬ 
manded  by  C ongress.  Clackamas  County  v.  McKay,  —  App.  D.C. 
— ,  219  F.  2d  479;  vacated,  349  U.S.  909;  West  Coast  Exploration 
Co.  v.  McKav,  93  App.  D.C.  307.  213  F.  2d  582,  cert,  denied.  347 
U.S.  989. 

It  cannot  be  disputed,  and  appellant  does  not  attempt  to  do  so, 
that  this  exception  does  not  apply  to  the  instant  case  where,  not 
only  has  Congress  never  ordered  the  use  of  any  particular  defini¬ 
tion,  but  has  left  the  formation  of  a  definition  to  the  discretion  of 
the  Federal  Maritime  Board,  and  where,  furthermore,  the  question 
of  a  definition  is  covered  by  the  contract  between  the  parties. 
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we  pointed  out  above,  the  United  States  has  consented  to  be 

sued  in  the  District  Court  only  for  those  money  claims  which 

are  not  in  excess  of  $10,000  (2S  U.  S.  C.  1346),  the  present 

suit  must  be  dismissed  on  the  ground  that  it  has  not  been 

consented  to  by  the  United  States,  which  is  an  indispensable 

nartv. 

▲  » 

3.  Even  if  This  is  Considered  Merely  a  Suit  for  Review  of 
Allegedly  Illegal  Administrative  Action,  it  is  an  Un¬ 
consented  Suit  Against  the  United  States  Because 
Appellees  JVere  Neither  Acting  Under  an  Unconstitu¬ 
tional  Statute  Nor  in  Excess  of  Their  Statutory  Au¬ 
thority 

Appellant  contends  that  this  suit  must  be  treated  as  if  it 
merelv  sought  a  declaration  that  certain  actions  of  adminis- 
trative  officials  are  invalid.  Although  such  a  contention  is 
contradicted  by  appellant’s  own  prayer  for  relief  and  by 
the  essential  nature  and  effect  of  the  proceeding,  neverthe¬ 
less,  even  in  this  posture,  the  suit  must  be  dismissed  as  one 
against  the  United  States.18  As  the  Larson  case  points  out 
the  action  of  an  officer  of  the  United  States  is  action  of  the 
sovereign  unless  such  action  is  not  within  the  officer’s  stat¬ 
utory  powers,  or  the  exercise  of  those  powers  in  the  partic¬ 
ular  case  is  constitutionally  void.  See  Doehla  Greeting 
Cards,  Inc.  v.  Summer  field,  C.A.  D.C.,  Xo.  12,484,  decided 
November  3,  1955. 

Appellant  claims  the  present  case  comes  within  this  ex¬ 
ception  and  to  support  this  contention  devotes  a  large  part 
of  its  brief  to  a  discussion  of  the  allegedly  illegal  action  of 
the  Board.  However,  it  is  not  necessary  to  reach  this  ques¬ 
tion  to  decide  the  jurisdictional  issue,  for  as  the  Supreme 
Court  said  in  the  Larson  case  “a  claim  of  error  in  the  exer¬ 
cise  of  [delegated]  power  is  .  .  .  not  sufficient”;  the  Court 
stated  that  the  plaintiff  must  set  out  in  his  complaint  the 


18  In  any  event  as  against  the  Federal  Maritime  Board  the  suit 
must  be  dismissed.  The  Federal  Maritime  Board  is  not  a  corpora¬ 
tion.  and  is  not  made  subject  to  suit  by  any  statute.  Blackmar  v. 
Guerre.  342  U.S.  512;  Department  of  Agriculture  v.  Remund,  330 
U.S.  539. 
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statutory  limitation  on  which  he  relies  (337  U.S.  682,  at  690). 
See  also,  West  Const  Exploration  Co.  v.  McKay,  93  App. 
D.C.  307,  213  F.  2d  582,  594. 

The  statute  authorizes  the  Board  to  define  the  term  cap¬ 
ital  necessarily  employed,  and  the  Board  did  precisely  that. 
The  Supreme  Court  in  Larson  rejected  the  argument  that  an 
officer  given  power  to  make  decisions  is  only  empowered  to 
make  correct  decisions : 

.  .  .  Wo  hold  that  if  the  actions  of  an  officer  do  not  con¬ 
flict  with  the  terms  of  his  valid  statutory  authority, 
then  they  are  the  actions  of  the  sovereign.  [Emphasis 
added]  (337  U.S.  682,  at  695). 

Clearly,  the  promulgation  of  a  definition  of  capital  nec¬ 
essarily  employed  was  within  appellees’  statutory  authority, 
and  when  appellant  claims  appellees  were  not  authorized  to 
promulgate  a  “retroactive  and  discriminatory”  regulation 
it  is  merely  saying  appellees  were  not  authorized  to  make 
erroneous  decisions.  In  the  words  of  this  Court  in  State  of 
Arizona  v.  Hobby — App.  D.C. — 221  F.  2d  498,  500,  “errone¬ 
ous  action  taken  in  the  exercise  of  an  admittedly  validlv  del- 

«  • 

egated  power  is  inescapably  the  action  of  the  United  States 
and  the  effort  to  enjoin  it  must  fail  as  an  effort  to  enjoin  the 
United  States.” 

B.  EXCEPT  AS  APPELLANT  RELIES  UPON  CONTRACT  RIGHTS 
FOUND  IN  ITS  SUBSIDY  CONTRACT  WITH  THE  UNITED 
STATES,  IT  HAS  NO  STANDING  TO  SUE 

If  the  Court  finds  that  it  is  not  beyond  the  jurisdiction  of 
the  District  Court  to  entertain  this  suit  on  the  grounds  dis¬ 
cussed  supra,  nevertheless,  the  suit  must  be  dismissed  be¬ 
cause  of  appellant’s  lack  of  standing  to  sue. 

It  is  undisputed  that  a  federal  court  does  not  have  juris¬ 
diction  to  pass  upon  the  merits  of  a  case  until  the  plaintiff 
shows  that  it  has  suffered  a  legal  wrong,  that  is,  that  an 
interest  personal  to  it  and  recognized  by  law  has  been  vio¬ 
lated  by  the  action  of  the  defendant.  The  simple  fact  that  a 
plaintiff  may  sustain  injury  because  of  unauthorized  action 
of  Government  officers  does  not  give  the  plaintiff  standing. 
Perkins  v,  Lukens  Steel  Co.,  310  U.  S.  113;  Tennessee  Elec- 
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trie  Poicer  Co.  v.  Tennessee  Valley  Authority,  306  U.S.  118; 
Alabama  Poicer  Co.  v.  I  dies,  302  U.S.  464;  Massachusetts  v. 
Mellon.  262  U.S.  447;  Kansas  City  Poicer  <£  Light  Co.  v. 
McKay.  No.  12067,  C.A.  D.C.,  April  28,  1955,  cert,  denied, 
November  7,  1955:  Atlantic  Freight  Lines,  Inc.  v.  Summer- 
field.  92  App.  D.C.  195,  204  F.  2d  64,  cert,  denied,  346  U.S. 
828. 

The  only  possible  legally  protected  interest  which  appel¬ 
lant  could  claim  is  an  interest  arising  out  of  its  subsidy 
contract  with  the  United  States.  It  is  appellant’s  potential 
loss  of  subsidy  due  to  greater  recapture — an  injury  only  to 
appellant’s  rights  under  its  subsidy  contract — which  is  as¬ 
serted  in  paragraph  2  of  the  complaint  as  the  basis  of  the 
court’s  jurisdiction.  However,  if  appellant  concedes  this  it 
must  also  concede  that  the  present  action  is  based  on  the 
subsidy  contract  and  is  subject  to  the  jurisdictional  de¬ 
fenses  discussed  in  Part  A  of  this  brief. 

Since  appellant  cannot  rely  on  any  rights  it  may  have 
under  its  subsidy  contract  with  the  United  States  for  the 
purpose  of  demonstrating  its  standing  to  maintain  an  action 
for  judicial  review  of  appellees’  action  in  issuing  G.O.  71, 
Amendment  1,  we  must  inquire  into  other  possible  sources 
of  appellant’s  claimed  legal  right. 

1.  The  Merchant  Marine  Act,  1930 

The  Merchant  Marine  Act  does  not  give  appellant  a  legal 
interest  in  obtaining  any  particular  definition  of  capital 
necessarily  employed. 

Section  603  of  the  Act  provides  that  if  a  subsidy  applica¬ 
tion  is  approved,  the  Board  “may”  enter  into  a  contract 
with  the  applicant  for  the  payment  of  a  subsidy  “subject  to 
such  reasonable  terms  and  conditions,  consistent  with  this 
Act,  as  the  [Board]  shall  require  to  effectuate  the  purposes 
and  policy  of  this  Act.”  This  provision  makes  clear  that 
the  award  of  a  subsidy  contract  is  completely  within  the  dis¬ 
cretion  of  the  Board.19 


10  In  another  suit  brought  by  appellant  against  the  Board,  Ameri¬ 
can  President  Lines,  Ltd.  v.  Federal  Maritime  Board,  112  F.  Supp. 
346.  348  (D.  D.C.),  the  District  Court  said — 
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If  appellant  has  no  right  to  be  awarded  a  contract,  even 
more  clearly  it  has  no  right  to  a  contract  upon  particular 
terms — with  a  definition  of  capital  necessarily  employed 
which  will  decrease  its  recapture  liability.  Section  607(d) 
of  the  Act  places  no  limitation  upon  the  Board’s  discretion 
to  define  capital  necessarily  employed  except  the  one  re¬ 
quirement  that  the  term  shall  not  include  borrowed  capital. 
That  the  operators  have  no  legal  rights  with  respect  to  the 
formulation  of  the  definition  is  further  evidenced  by  the  fact 
that  Section  607(d)  does  not  require  the  Board  to  give  no¬ 
tice,  hold  a  hearing,  allow  any  person  to  appear  as  a  party, 
or,  indeed,  to  formulate  the  definition  in  any  particular  man¬ 
ner,  whereas  other  sections  of  Title  VI  of  the  Act  do  spe¬ 
cifically  provide  for  such  formalities  (Sections  605(c), 
606(1)*  611).' 

Finally,  it  is  significant  that  four  detailed  sections  of  the 
Act  do  provide  for  judicial  review  (Sections  402(b)  (c), 
611(b),  902(c)  (d),  1212,  46  U.S.C.  1142,  1181,  1242,  1292). 
These  sections  illustrate  a  legislative  intent  to  protect  by 
express  and  comprehensive  provisions  for  review  such  pri¬ 
vate  litigable  rights  as  were  meant  to  be  created  by  the  Act. 
The  selective  manner  in  which  Congress  provided  for  ju¬ 
dicial  review  evidences  its  purpose  to  preclude  review  of 
determinations  by  the  Board  except  when  specifically  pro¬ 
vided.20 

Appellant’s  only  reply  to  our  argument  that  the  Act  gives 
no  legally  protected  interest  in  being  awarded  a  contract  or 

On  the  other  hand,  the  granting  or  withholding  of  a  subsidy  is 
clearly  committed  by  law  to  agency  discretion.  In  this  respect 
the  action  of  the  Board  in  granting  or  withholding  a  subsidy  is 
similar  to  the  action  of  other  Federal  agencies  in  making  or 
withholding  loans  and  grants.  It  is  not  mandatory  for  the 
Board  to  grant  a  subsidy  merely  because  the  applicant  com¬ 
plies  with  specified  conditions.  It  must  consider  and  weigh 
many  aspects  of  public  policy  and  expediency  in  reaching  a 
conclusion.  A  steamship  line  that  petitioned  for  a  subsidy 
would  hardly  have  any  right  to  secure  judicial  review  of  a 
denial  of  its  application  in  the  exercise  of  the  discretion  of 
the  Board. 

20  Sicitch men's  Union  v.  Board.  320  U.S.  297.  305-6;  Butte  A. 
&  P.  Ry.  v.  United  States ,  290  U.S.  297. 
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in  any  particular  definition  of  capital  necessarily  employed 
is  the  statement  that  because  it  had  no  right  to  be  awarded 
a  contract  does  not  mean  it  has  no  legally  protected  rights, 
once  it  is  awarded  a  contract.  However,  the  crucial  point  is 
that  any  legally  protected  rights  which  appellant  has  do  arise 
from  the  contract  not  from  the  act,  and  these  contract  rights 
will  give  appellant  standing  to  sue  only  on  the  contract. 

Finally,  the  cases  cited  on  p.  25  of  appellant’s  brief  con¬ 
cerning  suits  by  Government  employees  are  inapplicable 
here,  since  plaintiffs  in  those  cases  were  suing  to  enforce 
statutory  rights.  Equally  inapplicable  are  the  cases  involv¬ 
ing  suits  against  Government  regulatory  agencies,  since, 
unlike  the  present  suit,  each  of  these  actions  was  brought 
under  the  judicial  review  provisions  of  the  act  in  question. 

2.  The  Administrative  Procedure  Act 

Appellant  cannot  rely  on  the  Administrative  Procedure 
Act  because  (1)  the  Board’s  action  does  not  come  within  the 
terms  of  that  Act,  and  (2)  that  Act  does  not  confer  standing 
to  sue.  The  Act  provides  in  part — 

Except  so  far  as  (1)  statutes  preclude  judicial  review 
or  (2)  agency  action  is  by  law  committed  to  agency  dis¬ 
cretion —  (a)  Right  of  Review.  Any  person  suffering 
legal  wrong  because  of  any  agency  action,  or  adversely 
affected  or  aggrevied  bv  such  action  within  the  meaning 
of  any  relevant  statute,  shall  be  entitled  to  judicial  re¬ 
view  thereof.  (60  Stat.  243,  5  U.S.C.  1009.) 

First,  it  is  clear  that  the  action  of  the  Board  in  defining 
the  term  capital  necessarily  employed  is  exempt  from  'S 10 
since  it  is  action  committed  to  agency  discretion.  The 
Board  is  simply  directed  to  define  the  term  “capital  neces¬ 
sarily  employed”;  Congress  prescribed  no  procedure  and 
imposed  no  limitation  except  the  proviso  that  the  term  shall 
not  include  borrowed  capital.  Section  607(d).  It  is  under¬ 
standable  that  the  defining  of  this  term  was  left  to  the  in- 
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formed  discretion  of  the  Board,  since  the  determination  of 
what  capital  is  necessarily  employed  in  subsidized  opera¬ 
tions  requires  experience  in  the  financing  and  capitalization 
of  merchant  marine  enterprises  and  involves  considerations 
of  national  maritime  policy. 

Secondly,  the  Administrative  Procedure  Act  does  not  ap¬ 
ply  to  the  action  of  the  Board  because  Section  10(c)  limits 
judicial  review  to  situations  in  which  another  statute  so 
requires — not  the  case  here — or  in  which  final  action  has 
taken  place  for  which  there  is  no  other  adequate  remedy  in 
any  court.  As  we  show  below,  appellant  does  have  an  ade¬ 
quate  remedy  in  another  court.  Richfield  Oil  Carp.  v.  United 
States.  207  F.  2d  864  (C.A.  9) :  Aktiebolaget  Bofors  v.  United 
States ,  supra. 

Even  if  the  Board’s  action  is  not  exempt  from  the  Ad¬ 
ministrative  Procedure  Act  on  the  grounds  just  discussed, 
appellant  cannot  base  its  right  to  bring  this  suit  on  that  Act. 
Section  10(a)  of  the  Act  provides  the  remedy  of  judicial 
review  to  one  “suffering  legal  wrong”  or  “adversely  af¬ 
fected  or  aggrieved  .  .  .  within  the  meaning  of  any  rele¬ 
vant  statute.”  21  This  provision  does  not  itself  create  a  legal 
interest  and  before  one  can  avail  himself  of  the  remedy  pro¬ 
vided  bv  this  section  he  must  satisfv  the  constitutional  re- 
•  * 

quirement  of  standing  to  sue,  which,  as  we  have  shown,  ap¬ 
pellant  cannot  do.  See  Kansas  City  Power  &  Light  Co.  v. 
McKay,  supra. 

This  constitutional  requirement  is  satisfied  if  effect  is 
given  to  every  phrase  in  the  provision.  Thus,  “suffering 
legal  wrong”  refers  to  invasion  of  a  legal  interest  created 
by  tl’.e  common  law  and  “adversely  affected  or  aggrieved 
within  the  meaning  of  anv  relevant  statute”  refers  to  the 


21  Congress  thus  provided  one  standardized  judicial  remedy  for 
the  invasion  of  legal  rights,  created  by  common  law  and  by  the 
many  statutes  which  do  not  contain  specific  provisions  for  review, 
and  clarified  the  review  procedures  already  provided  by  individual 
statutes.  Cf.  Eastern  Air  Lines.  Inc.  v.  CAB,  S7  App.  P.C.  331, 
ISo  F.  2d  426.  428. 


invasion  of  a  legal  interest  conferred  bv  statute.  Anv  other 
construction  of  Section  10(a)  treats  as  surplusage  the 
phrase  “within  the  meaning  of  any  relevant  statute",  which 
would,  indeed,  have  been  omitted  if  Congress  had  intended 
to  create  a  legal  interest  in  any  one  who  was  adversely  af¬ 
fected  or  aggrieved  by  executive  action  to  his  economic 
loss." 

The  conclusion  that  Section  10(a)  confers  no  now  sub¬ 
stantive  right  is  supported  by  decisions  in  numerous  Courts 
of  Appeals  and  District  Courts.-"  This  conclusion  was  re¬ 
cently  reaffirmed  by  this  Court  in  Kansas  City  Power  <0 
Light  Co.  v.  McKay,  supra,  where  this  Court  cited  the  At¬ 
torney  General’s  statement  that  Section  10(a)  was  a  re¬ 
statement  of  existing  law  and  preserved  the  rules  devel¬ 
oped  in  such  cases  as  Alabama  Power  Co.  v.  lakes,  supra; 
and  Massachusetts  v.  Mellon,  supra  (Sen.  Doc.  Xo.  248,  79th 
Cong.,  2nd  Soss.,  p.  230),  and  stated  that  this  construction  of 
Section  10(a)  was  not  questioned  or  contradicted  in  the 
legislative  liistorv.  This  Court  definitely  recognized  in  the 
Kansas  City  case  that  a  plaintiff  must  show  the  existence  of 
a  judicially  enforceable  right  in  order  to  have  standing  to 
maintain  a  suit  for  review  of  administrative  action  "4  (Slip 
opinion,  p.  14). 

“  Certainly.  Congress  would  have  been  more  explicit  if  it  intended 
by  Section  10(a)  to  create  a  legal  interest  to  satisfy  the  constitu¬ 
tional  requirement  recognized  in  the  Alabama  Power  and  Lukens 
Steel  cases,  supra. 

23  Fahey  v.  CVMelvenv  <Sr  Myers.  200  F.  2d  420,  478  (C.A.  9), 
cert,  denied.  345  I’.S.  952:  Railway  Express  Agency  v.  Kennedy. 
1S9  F.  2d  SOI.  805  IC.A.  7),  cert,  denied.  342  U.S.  S30:  Clement 
Martin.  Inc.  v.  Dick  Corp..  97  F.  Supp.  961  (W.D.  Pa.);  Brisbois 
v.  Hague.  S5  F.  Supp.  13.  14  (D.  Mass.);  Snyder  v.  Buck.  75  F. 
Supp.  902  (D.C.D.C.K  vacated  on  other  grounds,  179  F.  2d  466, 
afj'd,  340  U.S.  15;  Olin  Industries  v.  NLRB.  72  F.  Supp.  225  (D. 
Mass.) .  Cf.  Almour  v.  Pace.  90  App.  D.C.  63,  193  F.  2d  699.  701. 

24  Appellant  attempts  to  distinguish  this  case  on  the  grounds  that 
it  involved  the  complaint  of  one  whose  interests  had  no  statutory 
recognition  and  did  not  involve  regulatory  action  by  the  Govern¬ 
ment  Ip.  26).  However,  this  is  no  distinction  since  there  is  no 
statutory  recognition  of  the  interests  which  appellant  claims  and 
any  regulation  which  it  experiences  is  the  result  of  the  contract  gov- 
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Moreover,  subsequent  legislation  demonstrates  that  Sec¬ 
tion  10(a)  is  a  restatement  of  existing  law  and  does  not 
itself  create  any  legal  interest.  In  1952,  Congress  passed 
the  Fulbright  Amendment,  66  Stat.  308,  41  U.  S.  C.  43a,  to 
modify  the  holding  in  Perkins  v.  Lukens  Steel  Co.,  supra. 
that  no  manufacturer  in  an  industry  affected  by  a  wage 
determination  had  standing  to  challenge  the  determination. 
Of.  Mitchell  v.  Covington  Mills.  Lie..  C.  A.  D.  0.,  Xo.  12650, 
decided  December  1,  1955.  Subsection  (a)  of  this  Amend¬ 
ment  made  the  entire  Administrative  Procedure  Act  ap¬ 
plicable  to  various  portions  of  the  Walsh-Healey  Act.  If 
Congress  thought  Section  10  of  the  Administrative  Pro¬ 
cedure  Act  conferred  a  legal  interest  on  persons  “adversely 
affected  or  aggrieved”  economically,  but  unable  to  show 
standing  outside  the  Administrative  Procedure  Act,  sub- 
section  (a)  of  the  Amendment  would  suffice  to  entitle  per¬ 
sons  showing  economic  detriment  under  the  pertinent  por¬ 
tions  of  the  Walsh-Healey  Act  to  judicial  review.  How¬ 
ever,  Congress  further  provided  in  subsection  (b)  for  review 
of  wage  determinations,  in  the  manner  provided  in  Section 
10  of  the  Administrative  Procedure  Act,  by  any  person  ad- 
verselv  affected  or  aggrieved  tlierebv,  who  is  in  anv  in- 
dustry  to  which  the  wage  determination  is  applicable.  Thus, 
it  is  clear  Congress  understood  that  Section  10  of  the  Ad- 
ministrative  Procedure  Act  did  not  give  a  right  to  judicial 
review  of  a  wage  determination  to  a  manufacture  who  could 
prove  direct  and  substantial  economic  injury. 


erning  the  entire  subsidy  relation  between  the  parties  and  from 
which  any  rights  appellant  may  have  must  arise.  Accordingly,  ap¬ 
pellant  cannot  follow  to  its  conclusion  the  argument  that  it  is  regu¬ 
lated  by  the  appellees  because  it  knows  that  it  has  no  relations  with 
the  appellees  under  Title  VI  of  the  Merchant  Marine  Act  except 
insofar  as  it  has  contracted  for  such  relations,  and  any  regulation  it 
endures  is  the  consideration  for  the  receipt  of  subsidy. 


34 


C.  THIS  SUIT  DOES  NOT  STATE  A  CLAIM  WITHIN  THE 
EQUITY  JURISDICTION  OF  THE  DISTRICT  COURT 

1.  Insofar  as  Appellant  is  not  Seeking  a  Declaration  of  its 
Contract  Bights  a)id  the  Becoverg  of  a  Sun)  of  Money 
This  Suit  Bequests  An  Advisory  Opinion  and  is  Be¬ 
yond  the  Jurisdiction  of  the  District  Court 

Appellant  contends  that  it  wants  neither  a  money  judg¬ 
ment  nor  reformation  of  its  contract:  in  fact,  appellant 
claims  this  suit  has  nothing  whatsoever  to  do  with  its  sub¬ 
sidy  contract.  If  this  is  so,  and  appellees  contend  it  is  not, 
then  all  appellant  requests  is  an  advisory  opinion. 

The  crucial  question  is  in  what  context  the  decree  of  the 
Court  would  be  effective.  There  “must  be  a  real  and  sub¬ 
stantial  controversy  admitting  of  specific  relief  through  a 
decree  of  a  conclusive  character”  Aetna  Life  Ins.  Co.  v. 
Haworth ,  supra,  at  239-240. 

The  onlv  controversv  here  concerns  how  much  subsidv 
•  %  • 

appellant  will  receive.  The  only  right  at  stake  is  appel¬ 
lant’s  contractual  right  to  subsidy  payments,  and  a  decree 
will  be  meaningful  onlv  in  the  context  of  subsidv  pavmonts 
to  appellant.  'What  appellant  actually  wants  i*  a  sum  of 
money  which  it  approximates  to  be  $700,000.  Appellant, 
of  course,  denies  this,  since  to  grant  it  would  be  to  admit  the 
Court  has  no  jurisdiction,  and  appellant  contends  that  it 
only  wants  an  advisory  opinion  on  the  validity  of  a  regula¬ 
tion.  It  is  well  settled  that  the  declaratory  judgment  pro¬ 
cedure  is  available  only  in  cases  involving  an  actual  con¬ 
troversy  and  may  not  be  made  the  medium  for  securing  an 
advisory  opinion.  Electric  Bond  and  Share  Co.  v.  SEC.  303 
U.  S.  419:  Anniston  Mfg.  Co.  v.  Davis.  301  U.  S.  337 ;  Ash- 
wander  v.  Tennessee  Valley  Authority.  297  17.  S.  288. 

Coffman  v.  Breeze  Corporations,  Inc.,  323  IT.  S.  316,  il¬ 
lustrates  this  problem  well.  A  patent  owner  brought  suit 
to  enjoin  his  licensee  from  paying  accrued  royalties  to  the 
Government  under  the  "Royalty  Adjustment  Act.  Although 
this  Act  provided  that  the  sole  remedy  of  the  licensor  was  a 
suit  against  the  United  States  for  just  compensation  and 
deprived  the  licensor  of  any  remedy  against  the  licensee 
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for  payment  of  royalty,  plaintiff  attempted  to  avoid  this 
bar  by  seeking  only  an  adjudication  that  the  act  was  uncon¬ 
stitutional  and  an  injunction  restraining  defendant  from 
paying  royalties  into  the  Treasury.  It  did  not  ask  for  a 
judgment  for  the  recovery  of  money.  The  United  States 
intervened  and  the  Court,  granting  the  motion  to  dismiss 
the  suit  for  want  of  equity  jurisdiction  and  a  justiciable  case 
or  controversy,  stated — 

So  far  as  the  present  suit  seeks  a  declaratory  judg¬ 
ment  or  an  injunction  restraining  payment  of  the  royal¬ 
ties  into  the  Treasury,  it  raises  no  justiciable  issue. 
Appellant  asserts  in  the  present  suit  no  right  to  recover 
the  royalties.  It  asks  only  a  determination  that  the 
Royalty  Adjustment  Act  is  unconstitutional  and,  if  so 
found,  that  compliance  with  the  Act  be  enjoined  .  .  . 
If  contested  the  validity  of  the  Act  would  be  an  issue 
which,  so  far  as  it  could  ever  become  material,  would 
properly  arise  only  in  a  suit  to  recover  the  royalties, 
where  it  could  be  appropriately  decided. 

In  the  circumstances  disclosed  by  the  record  and 
for  purposes  of  the  present  suit,  the  constitutionality 
of  the  Act  is  without  legal  significance  and  can  involve 
no  justiciable  question  unless  and  until  appellant  seeks 
recovery  of  the  royalties  .  .  .  The  prayer  of  the  bill 
of  complaint  that  the  Act  be  declared  unconstitutional 
is  thus  but  a  request  for  an  advisory  opinion  as  to  the 
validity  of  a  defense  to  a  suit  for  recovery  of  the  royal¬ 
ties.  (pp.  323-324.) 

Similarly,  in  the  instant  case  the  validity  of  the  definition 
of  capital  necessarily  employed  is  without  legal  significance 
and  can  involve  no  justiciable  question  unless  and  until  ap¬ 
pellant  seeks  recovery  of  the  amount  of  subsidy  which  it 
claims  is  due  it.  This  Court  said  precisely  the  same  thing 
in  McKay  v.  Central  Electric  Power  Cooperative .  supra, 
when  it  stated  that  the  determination  of  the  rights  of  the 
parties  under  the  contracts  “is  purposeful  only  in  relation 
to  an  action  in  the  Court  of  Claims  for  breach  of  contract. 
Clearly  then,  this  determination  should  await  that  remedv” 
(p.  625). 
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2.  Appellant  is  Not  Entitled  to  Have  its  Subsidy  Contract 

Reformed 

Appellant  contends  that  it  does  not  ask  to  have  Ar¬ 
ticle  I-14(c)(l)  reformed — it  claims  that  Article  needs  no 
reformation  since  it  contains  no  agreement  to  accept  a  dis¬ 
criminatory  or  retroactive  regulation.  This  is  not  so.  In 
Article  I-14(c)(l)  appellant  agreed  to  accept  any  definition 
of  capital  necessarily  employed  including  any  effective  date 
thereof.  Yet,  appellant  now  asks  the  Court  to  rule  that  one 
particular  definition  must  be  used.  Article  T-14 (c)  ( 1 )  and 
such  a  ruling  cannot  both  stand  and  reformation  of  Article 
1-14 (c)  (1 )  is  a  prerequisite  to  such  a  ruling.  Appellant  is 
not  asking  that  Article  I-14(c)(l)  be  interpreted  to  refer 
only  to  a  “lawful”  definition  which  the  Board  could  promul¬ 
gate  in  its  discretion.  Rather,  it  contends  that  only  one  def¬ 
inition  is  lawful  and  that  the  very  definition  which  Article 
1-14 ( c* )  ( 1 )  was  designed  to  prevent.  Article  1-1 4(c)  (1), 
which  agrees  to  accept  the  Board’s  definition,  can  not  stand 
in  the  face  of  an  order  by  the  Court  that  the  Board  can  ex¬ 
ercise  no  discretion  but  must  use  one  particular  definition. 
Such  a  ruling  by  the  Court  would  completely  nullify  this 
part  of  the  parties’  agreement  and  make  it  read: 

The  Board  agrees  to  use  the  definition  of  capital 
necessarily  employed,  embodied  in  G.  0.  31,  during  the 
period  from  January  1, 1947  to  September  30, 194S. 

TCe  can  conceive  of  no  better  example  of  reformation  than 
this. 

Clearly,  this  is  not  a  situation  where  reformation  could 
be  had.  It  is  well  established  that  equity  can  reform  instru¬ 
ments  in  two  situations  only  (1)  where  there  is  a  mutual 
mistake;  i.e.,  where  there  has  been  a  meeting  of  minds,  an 
agreement  actually  entered  into,  but  the  contract  in  its 
written  form  does  not  express  what  was  really  intended  by 
the  parties;  (2)  where  there  has  been  a  mistake  by  one 
party  accompanied  by  fraud  or  other  inequitable  conduct 
by  the  other  party.  Pomeroy,  Equiiy  Jurisprudence,  Sec- 
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tions  870,  1376  (4th  ed.);  Restatement,  Contracts ,  Sections 
504,  505  (1932) ;  5  TTilliston,  Contracts.  Sections  1547-1549: 
Moffett,  Hodgkins  &  Clarke  Co.  v.  Rochester ,  178  17.  S.  373; 
Star — Chronicle  Pub.  Co.  v.  New  York  Evening  Post,  256 
Fed.  435  (C.  A.  2). 

Here,  there  was  not  even  unilateral  much  less  mutual  mis¬ 
take.  Appellant  was  suffering  from  no  mistake  when  it 
agreed  to  the  resumption  addendum  of  October  5,  1951. 
Appellant  knew  that  the  Board  was  considering  revision  of 
the  substance  and  effective  date  of  the  definition  of  ‘‘capital 
necessarily  employed’’:  it  knew  that  both  the  General  Ac¬ 
counting  Office  and  the  House  Committee  on  Expenditures 
in  the  Executive  Departments  had  recommended  that  the 
G.  0.  71  definition  be  made  effective  January  1, 1947 :  it  knew 
the  Board  was  considering  adopting  this  recommendation. 
Appellant  had,  indeed,  protested  against  revision  before  ac¬ 
cepting  the  resumption  addendum,  but  had  nevertheless  ex¬ 
ecuted  it  (J.A.  10,  89:  Appellant's  brief,  pp.  5-12).  The  rec¬ 
ord  is  clear  that  appellant  was  laboring  under  no  misappre¬ 
hension  when  it  agreed  in  Article  T-14(c)(l)  to  accept  the 
Board’s  definition  of  capital  necessarily  employed. 

Finally,  it  should  be  noted  that  a  frequent  effect  of  declar¬ 
ing  invalid  and  striking  a  material  provision  of  a  contract 
such  as  Article  1-14 (c)  ( 1 )  is  rescission  of  the  contract.  5 
Williston,  Contracts,  Section  1549;  Restatement,  Contracts, 
Section  504.  Certainly,  appellant  wishes  no  such  result, 
for  it  does  not  offer  to  forego  its  subsidy.  It  wishes  to 
retain  every  advantage  it  won  through  extensive  negotia¬ 
tions  but  with  a  material  provision  radically  altered  in  its 
favor,  contrary  to  the  parties’  intention. 

Since  reformation  is  beyond  the  equity  jurisdiction  of  the 
Court  the  complaint  must  be  dismissed  on  this  ground  alone. 

3.  The  Court  of  Claims  is  the  Appropriate  Forum  for  the 
Determination  of  the  Parties’  Rights  Under  the  Sub¬ 
sidy  Contract 

It  is  immaterial  whether  or  not  the  remedy  of  an  action 
against  the  United  States  in  the  Court  of  Claims  is 
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adequate,  since  this  is  appellant’s  only  remedy. 
However,  we  submit  that  this  remedy  is  adequate,  and  that 
the  District  Court,  sitting  as  a  court  of  equity,  properly  dis¬ 
missed  the  complaint.  McKay  v.  Central  Electric  Power 
Cooperative,  supra ;  Aircraft  Diesel  Equipment  Corp.  v. 
Hirsch.  331  U.  S.  752;  Coffman  v.  Breeze  Corp.,  supra;  Hur¬ 
ley  v.  Kincaid,  285  U.  S.  95;  National  Enforcement  Comm’n. 
v.  Slim  Olson.  —  App.  D.  C.  — ,  221  F.  2d  92;  Aktiebolaget 
Bofors  v.  United  States,  supra,  Richfield  Oil  Corp.  v.  United 
States,  supra. 

Appellant  contends  that  doubt  as  to  the  jurisdiction  of 
the  Court  of  Claims  over  a  suit  for  the  increased  subsidy 
claimed  due  it  is  raised  by  two  cases,  United  States  v.  Hol- 
land-American  Lines,  254  U.  S.  148  and  Roger  B.  Wood, 
Trustee  v.  United  States,  61  Ct.  Cls.  192.  In  these  cases 
shipping  lines  sought  to  recover  amounts  paid  the  United 
States  for  the  cost  of  maintenance  and  medical  care ;  plain¬ 
tiffs  claimed  the  amounts  were  exacted  by  duress.  The 
Courts  held  there  was  no  jurisdiction  because  the  claims 
sounded  in  tort.  Obviously,  these  decisions  are  not  appli¬ 
cable  here,  since  appellant  would  not  be  basing  any  action 
in  the  Court  of  Claims  on  tort  liability.25  Furthermore,  in 
two  recent  cases,  the  Court  of  Claims  has  departed  from  the 
rule  laid  down  in  Holland -American  Lines.  Pan  American 
World  Airways  v.  United  States,  122  F.  Supp.  682;  Clapp 
v.  United  States.  117  F.  Supp.  576,  cert,  denied,  348  U.  S. 
834.26 

Realizing  the  inadequacy  of  this  argument,  appellant 
finally  alleges  that  it  could  obtain  only  50%  of  the  relief  it 
requests  in  the  Court  of  Claims,  since  a  judgment  in  that 
court  would  not  release  the  funds  impounded  in  compulsory 
reserves  (p.  27). 


25  Appellant  specificallv  waived  anv  claim  of  coercion  or  duress 
(R.  146). 

26 Appellants  reliance  on  Youngstown  Co.  v.  Sawyer,  343  U.S. 
579  is  also  misplaced,  since  the  instant  case  does  not  involve  prop¬ 
erties  “unlawfully  taken  bv  Government  officials  for  public  use” 
(p.  585). 
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It  must  be  borne  in  mind  that  appellant  is  claiming  that 
the  remedy  in  the  Court  of  Claims  is  inadequate  because 
that  court  could  not  give  appellant  relief  which  appellant 
has  never  requested.  Appellant  never  mentioned  in  its  com¬ 
plaint  that  it  was  injured  by  having  to  put  money  into  the 
reserve  funds.  Paragraph  15  of  the  complaint,  which  states 
appellant’s  injury,  refers  only  to  the  fact  that  it  is  liable 
“to  additional  recapture  and  taxes  in  the  amount  of  about 
$730,000  for  the  period  January  1,  1947  to  September  30, 
1948,  which  it  would  not  be  required  to  pay  were  it  treated 
similarly  with  the  other  eight  lines  substantially  affected 
by  the  effective  date  of  General  Order  71”  (J.  A.  7).  It  is 
clear  that  appellant  was,  and  is,  concerned  only  with  the  loss 
of  $730,000  and  not  with  the  impoundment  of  monies  in  the 
reserve  funds.  Appellant  has  not  alleged  any  damages  re¬ 
sulting  from  this  impoundment;  indeed  there  is  no  evidence 
in  the  record  that  appellant  has  as  yet  put  any  money  in  the 
reserve  fund  for  this  period.  A  claim  of  injury  which  is 
wholly  speculative  and  hypothetical  does  not  present  a  jus¬ 
ticiable  case  or  controversy,  for  the  adverse  interests  of  the 
parties  have  not  yet  come  into  conflict.  United  Public 
Workers  v.  Mitchell ,  330  U.  S.  75,  86-91;  Alabama  State 
Federation  of  Labor  v.  McAdory .  325  U.  S.  450,  461;  Texas 
v.  ICC,  258  U.  S.  158,  162. 

In  any  event,  should  the  Court  of  Claims  render  a  deci¬ 
sion  for  appellant  on  the  merits  of  its  claim  for  increased 
subsidy,  it  would  necessarily  decide  what  definition  of  capi¬ 
tal  necessarily  employed  applies  to  the  contractual  relation¬ 
ship  of  the  parties,  including  the  amount  to  be  deposited  in 
reserve  funds.  Pursuant  to  such  decision,  appellant  could 
withdraw^  the  necessary  amount  from  the  reserve  funds.  It 
is  hardly  necessary  to  add  that  the  Board  would  consider 
itself  bound  by  a  decision  by  the  Court  of  Claims  that  G.  O. 
31  must  be  applied  until  September  30,  1948. 

We  respectfully  submit  that  on  the  seven  separate 
grounds  discussed  above  the  judgment  of  the  District  Court 
dismissing  the  complaint  for  lack  of  jurisdiction  should  be 
affirmed. 
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GENERAL  ORDER  71,  AMENDMENT  1  IS  VALID 

As  we  have  shown  in  Part  I,  this  is  not  a  case  where  the 
legality  of  the  Board’s  action  must  be  considered  in  order 
to  determine  jurisdiction,  and  since  the  District  Court  did 
not  consider  this  question  at  all,  it  should  not  be  passed 
upon  by  this  Court,  in  reviewing  the  action  of  the  District 
Court.  Georgia  B.  &  Banking  Co.  v.  Redwine ,  342  IT.S. 
299;  McDonald  v.  Smalley.  1  Pet.  620;  Hudson  v.  Newell, 
172  F.  2d  84S  (C.A.  5) ;  Thomas  v.  Thomas ,  165  F.  2d  332 
(C.A.  5) :  Purcell  v.  Summers,  126  F.  2d  390  (C.A.  4),  cert, 
denied,  317  LT.S.  640;  14  Cvclo  of  Fed.  Proe.,  67.07  (3d  ed). 
Therefore,  we  do  not  believe  it  necessary  to  discuss  the 
legality  of  the  action  taken  by  the  Board,  but  since  appel¬ 
lant  has  considered  this  question  in  such  detail,  we  show 
below  that  G.  O.  71,  Amendment  1  cannot  be  invalidated 
on  the  grounds  that  it  is  either  discriminatory  or  retro¬ 
active. 

A.  GENERAL  ORDER  71.  AMENDMENT  1  IS  NOT  ILLEGALLY 

DISCRIMINATORY 

Appellant  contends  the  Merchant  Marine  Act,  like  almost 
all  statutes,  delegates  authority  to  take  only  non-discrim- 
inatorv  action.  This  is  not  so  and  appellant  itself  recog¬ 
nizes  the  validity  of  discriminations  in  the  statutory  scheme. 

It  is  true  that  under  G.  O.  71,  Amendment  1  appellant 
was  treated  differently  from  other  subsidized  lines.  How¬ 
ever,  no  line  was  treated  like  another  under  G.  O.  71  and 
if  this  is  illegal  discrimination  then  the  regulation  is  in¬ 
valid  as  applied  to  all  the  lines.  G.  O.  71  provides  that  the 
effective  date  of  the  definition  set  forth  therein  shall  be 
the  “day  next  following  the  termination  of  the  recapture 
period  which  was  current  on  December  31,  1946"  (J.A.  26). 
Thus,  the  various  operators  have  the  benefit  of  the  more 
liberal  definition  of  G.  O.  31  for  varying  lengths  of  time, 
depending  on  the  circumstance  of  when  their  recapture 


41 


periods  ended.  The  chart  below 27  lists  the  termination 
dates  of  the  recapture  periods  of  the  subsidized  operators. 
An  examination  of  this  chart  shows  that  under  G.  0.  71, 
six  lines  would  have  the  benefit  of  G.  0.  31  for  12  months, 
two  lines  for  21  months,  one  line  for  21  V-j  months,  two 
lines  for  three  rears,  and  one  line  for  four  vears.  If 
G.  0.  71  were  applied  to  appellant,  it  would  have  the  benefit 
of  G.  0.  31  for  nine  months  longer  than  six  of  the  subsidized 
operators.  Therefore,  setting  the  effective  date  of  the  new 
definition  of  capital  necessarily  employed  in  this  manner 
results  in  different  treatment  of  the  various  operators  and 
is,  under  appellant’s  theory,  illegally  discriminatory.  Ap¬ 
pellant  is,  thus,  in  the  position  of  asking  this  Court  to  rule 
that  one  discriminatory  definition  rather  than  another  dis¬ 
criminatory  definition  should  be  used.  Of  course,  appel¬ 
lant  does  not  object  to  a  discrimination  in  its  favor. 

Contrary  to  appellant’s  assertion,  there  is  no  rule  of  law 
that  any  regulation  which  is  “discriminatory”  is  illegal. 
The  issue  is  always  whether  or  not  the  discrimination  is  un¬ 
reasonable.  Even  when  the  complainant  alleges  it  is  being 
denied  the  constitutional  right  to  equal  protection  of  the  law, 
as  in  Yick  1  Vo  v.  Hopkins,  118  U.S.  356,  and  Hoy  v.  Shough- 
nessy,  133  F.  Supp.  850  (S.D.X.Y.),  the  courts  examine  the 
circumstances  to  determine  the  reasonableness  of  the  dis- 


Tennination  of  initial  recapture  periods 


American  Export  Lines.  Inc . Dec.  31,  1947. 

American  Mail  Line,  Ltd . Dec.  31,  1950. 

American  President  Lines,  Ltd . Sept.  30,  1948. 

Farrell  Lines,  Inc . Dec.  31,  1949. 

Grace  Line,  Inc . Dec.  31,  1947. 

Lvkes  Bros.  Steamship  Co.,  Inc . Dec.  31,  1947. 

Mississippi  Shipping  Co..  Inc . Dec.  31,  1947. 

Moore-McCormack  Lines,  Inc . Sept.  30,  1948. 

New  York  <fc  Cuba  Mail  Steamship  Co . Dec.  31,  1947. 

The  Oceanic  Steamship  Co . Dec.  31,  1947.1 

Seas  Shipping  Co.,  Inc . Oct.  14,  1948. 

United  States  Lines  Co.: 

North  Atlantic  service  . Dec.  31,  1947.1 

Pioneer  Line  sendee  . Dec.  31.  1949. 


1  Represents  second  5-year  period.  (R.  393.) 
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crimination  and  it  is  only  “illegal  discriminations”  which 
arc  prohibited.  The  test  in  the  cases  cited  by  appellant 
(pp.  31-34)  is  whether  or  not  the  defendant  acted  arbitrarily 
and  capriciously  in  making  the  discrimination  involved.  To 
make  this  determination  two  things  must  be  decided:  (1) 
whether  the  parties  involved  are  similarly  situated  and  (2) 
whether  in  the  light  of  the  circumstances  the  discrimination 
is  necessary  to  promote  the  purposes  of  the  statute  and  it  is 
reasonable  to  make  the  discrimination  for  those  purposes. 

1.  The  Parties  Were  Not  Similarly  Situated 

When  G.  0.  71,  Amendment  1  was  promulgated  appellant 
and  the  three  other  non-contracting  operators  were  not 
similarly  situated  with  the  seven  contracting  operators. 
These  seven  operators  had  executed  contracts  which  pro¬ 
vided  in  Article  11-29  that  G.  0.  31  was  to  be  effective  during 
the  remainder  of  their  current  recapture  periods.  Appel¬ 
lant  and  three  other  operators,  on  the  other  hand,  had 
executed  contracts  which  provided  that  they  would  accept 
any  change  by  the  Board  in  the  definition  of  capital  neces¬ 
sarily  employed  and  in  the  effective  date  of  the  definition. 
Appellant  admits  that  when  it  executed  the  contract  it 
knew  the  Board  had  undertaken  reconsideration  of  G.  0.  71 
(J.A.  S9)  in  consequence  of  criticism  by  the  Comptroller 
General  and  the  House  of  Representatives  and  the  record 
shows,  moreover,  that  appellant  was  aware  of  what  the 
Board  might  ultimately  decide.28 

Amendment  1  was  promulgated  September  17, 1952.  The 
seven  contracting  operators  had,  for  periods  of  over  two 
years,  been  acting  on  the  basis  of  their  contractural  right 
to  the  application  of  a  certain  definition.  Appellant,  on 
the  other  hand,  had  no  such  contractural  right,  and  could 

28  The  testimony  before  the  Subcommittee  of  the  House  Com¬ 
mittee  on  Expenditures  in  the  Executive  Departments,  81st  Cong., 
2d  Sess.,  pp.  197-199,  204,  219,  228-231,  reprinted  at  Record  pp. 
392-397  makes  clear  that  the  Committee  felt  the  new  definition 
should  be  retroactive  to  January  1,  1947.  A  similar  statement  is 
found  in  H.  R.  Rep.  No.  2104,  81st  Cong.,  2d  Sess.,  pp.  10-11,  re¬ 
printed  at  Record  p.  409. 
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not  and  did  not  assume  that  any  particular  definition  would 
be  applied  in  its  case.  Clearly,  Amendment  1  did  not  dis¬ 
tinguish  between  parties  similarly  situated. 

2.  The  Difference  in  Treatment  Was  Reasonable  and  There¬ 
fore  Valid 

This  Court  said  in  Continental  Distilling  Cory .  v.  Hum¬ 
phrey ,  —  App.  D.C.  — ,  220  F.  2d  367,  372— 29 

Obviously,  in  a  matter  of  this  kind  not  all  differ¬ 
ences  or  discriminations  are  unlawful.  Unless  so  un¬ 
reasonable  in  relation  to  the  subject  and  its  valid 
regulation  as  to  be  arbitrary  or  capricious,  they  are 
permissible  .  .  .  the  court  must  have  in  mind  the  pre¬ 
vention  of  consumer  deception  and  not  strike  down 
reasonable  differences  which  further  this  purpose  .  .  . 
the  Government  is  not  required  to  maintain  a  position 
once  adopted  if  another  is  found  necessary  or  desirable, 
notwithstanding  loss  may  be  caused  individuals  who 
have  relied  upon  a  different  position  previously  taken. 

In  the  Emergency  Court  of  Appeals  cases  cited  on  p.  33 
of  appellant’s  brief,  the  rule  is  laid  down  that  the  deter¬ 
mining  consideration  is  whether  the  regulation  discrim¬ 
inates  unreasonably  and  a  discrimination  which  is  neces¬ 
sary  to  effectuate  the  purposes  of  the  act  will  be  upheld. 
E.g.,  Bayuk  Cigars  v.  Porter ,  154  F.  2d  503,  510;  Booth 
Fisheries  v.  Bowles ,  153  F.  2d  449;  Flett  v.  Bowles,  142  F. 
2d  559,  565. 

Thus,  the  Supreme  Court  has  upheld  an  administrative 
order  formulating  a  method  for  distributing  among  well 
owners  the  total  amount  of  oil  allowed  to  be  produced. 
Each  well  was  allowed  2.32%  of  its  hourly  potential  produc¬ 
tion,  except  that  wells  not  capable  of  producing  20  barrels  a 
day  were  allowed  full  capacity.  Plaintiff  urged  that  this 
constituted  an  illegal  discrimination  against  the  highly  pro¬ 
ducing  and  thinly  drilled  areas.  The  Court  upheld  the  dis¬ 
crimination  in  the  light  of  the  purposes  of  the  statute 


29  This  case  is  discussed  at  p.  32  of  appellant’s  brief. 
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R.  R.  Commission  of  Texas  v.  Rowan  and  Nichols  Oil  Co., 
311  U.S.  570.  See  also,  Board  of  Trade  of  Kansas  City, 
ct  al.  v.  United  States,  314  U.S.  534  (order  upheld  which 
prohibited  interruption  of  shipments  of  grain  for  storing, 
marketing,  etc.  at  primary  markets  on  the  lower  rates 
under  which  these  same  privileges  were  available  at  com¬ 
peting  interior  points). 

Appellant  contends  the  cases  upholding  unequal  treat¬ 
ment' of  those  similarly  situated  due  to  a  change  in  policy 
are  not  applicable  here.  In  fact,  these  cases  are  directly 
on  point.  The  Maritime  Commission  had  decided  on  one 
solution  to  the  problem  of  defining  capital  necessarily  em¬ 
ployed  and  seven  operators  acquired  contractual  rights  to 
the  use  of  that  solution.  Then  upon  reconsideration  ap¬ 
pellees,  the  successor  Federal  Maritime  Board  and  its  mem¬ 
bers  determined  this  solution  to  be  unsatisfactory  and  for¬ 
mulated  a  second  solution  which  was  applied  to  those  with 
no  contractual  rights  to  the  first.  This  situation  cannot  be 
distinguished  from  that  in  FCC  v.  WOKO.  329  U.S.  223 
(FCC,  for  first  time,  denied  renewal  of  license  because  of 
misstatements  in  a  license  application;  the  Court  stated 
that  mild  measures  to  others  and  an  unannounced  change 
of  policy  was  within  FCC’s  discretion) ;  MacKay  Telegraph 
d  Cable  Co.  v.  Little  Rock,  250  U.S.  94  (Court  upheld  en¬ 
forcement  of  tax  against  plaintiff  although  previously  it  had 
not  been  enforced  against  others) ;  or  Shawmut  Ass’n  v. 
SEC,  146  F.  2d  791  (C.A.  1)  (SEC  upheld  in  changing  policy 
and  requiring  shareholders’  consent  to  delisting). 

It  cannot  be  denied  that  Amendment  1  to  G.  O.  71 
was  necessary  to  effectuate  the  purposes  of  the  Merchant 
Marine  Act.  An  important  part  of  the  subsidy  scheme  is 
the  recapture  by  the  Government  of  excess  profits,  which 
is  required  by  Section  606  of  the  Act  and  provided  for  in 
Article  11-28  of  the  subsidy  contracts.  The  September  17, 
1952  report  of  the  Federal  Maritime  Board  outlines  in 
detail  the  background  of  Amendment  1  ( J.A.  28-49) :  the 
fact  that  the  Government’s  right  of  recapture  had  practi¬ 
cally  been  nullified,  the  efforts  to  produce  an  acceptable 
revision,  and  the  adoption  by  the  former  Commission  of  a 
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solution  which,  as  the  Comptroller  General  and  House  of 
Representatives  pointed  out,  prolonged  the  nullification 
well  into  the  postwar  period.  The  Board  summed  up  its 
views  in  the  following  statement: 

We  are  conscious  of  the  desirability  of  equal  treat¬ 
ment  of  both  contracting  and  non-contracting  oper¬ 
ators.  That  we  are  barred  bv  contractual  obligations 
from  applying  uniformly  a  definition  which  we  believe 
to  be  sound  does  not  justify,  in  our  opinion,  the  grant¬ 
ing  to  the  non-contracting  operators  a  definition  which 
we  would  not  have  favored  were  we  in  the  original 
proceeding.  Considerations  favoring  a  sound  rule  out¬ 
weigh  the  considerations  of  uniformitv  when  uniformitv 
carries  with  it  the  extension  of  a  rule  which,  in  our 
opinion,  does  not  represent  a  reasonable  solution  of 
the  problems  faced  in  1946.  (J.A.  47.) 30 

Appellant  does  not  deny  that  the  result  of  G.  0.  71  was 
to  frustrate  the  purpose  of  the  statute.  It  does  not  deny 
that  Amendment  1  effectuated  the  purpose  of  the  statute 
and  is  a  sound  rule;  in  fact,  appellant  has  admitted  that 
the  substance  of  the  regulation  is  reasonable.31  Appellees 

;J0  It  hardly  need  be  added  that  with  respect  to  the  issue  of 
whether  this  is  a  reasonable  solution  great  weight  should  be  given 
to  the  decision  of  the  Board.  E.g.,  Republic  Aviation  Corp.  v. 
NLRB,  324  l\S.  793;  NLRB  v.  Hearst  Publications,  322  U.S.  Ill; 
National  Broadcasting  Co.,  Inc.  v.  United  States,  319  U.S.  190; 
Gray  v.  Powell,  314  U.S.  402. 

:{1  In  its  pre-trial  statement  appellant  said:  “Plaintiff  does  not 
in  this  action  attack  the  substance  of  G.  O.  71  and  it  may,  apart 
from  its  effective  dates,  be  taken  in  this  action  as  a  reasonable  exer¬ 
cise  of  the  rule-making  power  granted  by  §  607(d)  of  the  Act.” 
(R.  145-146.) 

Moreover,  it  must  be  remembered  that  the  Board  amended  the 
substance  of  G.  O.  71.  as  applied  to  the  non-contracting  operators, 
to  permit  the  inclusion  in  capital  necessarily  employed  of  funds 
actually  disbursed  from  the  Capital  Reserve  Fund  between  January 
1.  1947  to  December  31,  1949  for  the  purchase  or  reconstruction  of 
subsidized  vessels.  This  was  in  accordance  with  the  October  17, 
1949  recommendation  of  the  shipping  industry  itself  (J.A.  35;  R. 
364). 
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wore  authorized  to  define  capital  necessarily  employed  and 
they  issued  a  definition  which  effectuated  the  purpose  of 
the  applicable  statute  and  which  invaded  no  constitutional 
or  statutory  rights  of  appellant.  Appellant’s  contention 
is  adequately  disposed  of  by  the  statement  in  Bairn  wen's 
League  Cooperative  Ass’n  v.  Brannon ,  173  F.  2d  57,  66 
(C.A.  2)  cert,  denied,  338  TJ.S.  825 — 

Finally,  the  plaintiff  complains  that  the  administra¬ 
tion  of  the  regulation  has  been  unequal  and  incon¬ 
sistent  :  not  *  *  *  because  it  was  deliberately  par¬ 

tial,  but  because  it  has  been  wayward  and  vacillating. 
The  plaintiff  cannot,  however,  become  the  vicarious 
champion  in  its  own  interest  of  imperfections  in  the 
discharge  of  the  Secretary's  duties.  If  he  has  cor¬ 
rectly  interpreted  his  powers  in  dealing  with  it,  and 
imposed  upon  it  no  greater  obligations  than  were  law¬ 
ful,  it  is  no  answer  that  others  have  fared  better;  any 
more  than  when  burdens  have  been  unequally  imposed 
by  the  mistakes  of  courts  of  law. 

3.  The  Regulation  is  Not  Discriminatory  On  The  Contract/ 

No-contract  Basis 

On  this  issue,  appellant  makes  two  claims;  (1)  that  it 
actually  had  an  operating-differential  subsidy  contract  by 
May  1, 1051, 32  and  (2)  it  was  discriminatory  to  treat  appel¬ 
lant  differently  from  Moore-McCormack  Lines. 

a.  Appellant  did  not  have  a  binding  contract  until  October, 
1951 

The  first  argument  is  patently  without  merit.  First  of  all. 
Amendment  1  refers  to  contracts  which  have  been  executed 
and  appellant  does  not  claim  that  it  had  executed  a  contract 
by  May  1,  1051.  Secondly,  there  was  not  even  an  informal 
contract  between  the  parties  on  May  1,  1051.  Appellant 

22  The  distinction  made  in  Amendment  1  to  G.  0.  71  was  between 
those  operators  which  had  executed  resumption  addenda  prior  to 
May  1.  1951  (these  had  Article  11-29)  and  those  operators  which 
executed  their  addenda  after  Mav  1,  1951  (these  had  Article 
I-14(c) (1) ). 
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relics  on  two  principles  of  contract  law:  (1)  parties  may 
express  their  assent  to  the  terms  of  a  contract  piecemeal 
and  (2)  failure  to  sign  a  written  contract  is  not  destructive 
of  a  contract  already  made  unless  the  parties  intended  not  to 
be  hound  until  the  execution  of  the  written  agreement. 

Of  course,  parties  can  agree  on  separate  terms  of  a  con¬ 
tract  piecemeal  but  the  remainder  of  this  rule,  as  expressed 
in  Corbin,  Contracts,  is  that — 

These  expressions  are  merely  tentative  and  are  in¬ 
operative  in  themselves;  there  is  no  contract  until  the 
parties  close  their  negotiation  and  express  assent  to  all 
the  terms  of  the  transaction  together.'4 

34  In  Dougherty  v.  Briggs.  79  A.  924,  231  Pa.  G8.  75  0  91  I  t, 
the  court  said:  “When  it  is  sought  to  establish  a  contract  by 
letters  which  pass  between  the  parties,  containing  proposals, 
answers  and  counter  proposals,  it  must  be  made  to  appear  that 
at  some  point  in  the  correspondence  there  was  a  definite  and 
unqualified  proposal  by  one  party  which  was  unconditionally 
and  without  qualification  accepted  by  the  other  party.”  1 
Corbin,  C ontracts  §  31. 

C.  W.  Hull  Co.  v.  Marquette  Cement  Mfy.  Co..  208  F.  260 
(C.  A.  8),  relied  on  by  appellant,  states  the  rule  that  par¬ 
ties  may  settle  on  one  term  at  a  time  but  the  contract  is  not 
formed  until  the  last  term  is  agreed  upon. 

Appellant  cannot  point  to  any  time  prior  to  October, 
1951  when  every  term  was  agreed  upon.  The  Board  sent 
appellant  its  proposals  for  a  contract  on  May  18,  1949 
(J.  A.  101-121)  and  appellant  sent  back  counterproposals 
on  July  1,  1949  (.T.  A.  121-123).  Xo  agreement  was  reached 
at  that  time  on  the  last  term  of  the  contract.  Subsequently, 
numerous  proposals  went  back  and  forth  on  various  aspects 
of  the  contract.  There  were  problems  concerning  the  re¬ 
placement  program,  which  is  a  fundamental  part  of  the  sub¬ 
sidy  program,  and  construction  subsidy  awards  (J.  A.  50, 
134,  141:  R.  411,  429,  431,  462),  changes  in  the  number  of 
vessels,  sailings  and  route  descriptions  (R.  391,  398,  403, 
408.  410),  and  appellant’s  grandfather  rights  to  operate  in 
the  intercoastal  trade  with  vessels  engaged  in  the  Round- 
tlie-TCorld  service  (R.  463).  On  July  20, 1951,  long  after  its 
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alleged  acceptance  of  the  contract  on  July  1,  1949,  appel¬ 
lant  wrote  to  the  Board,  attempting  to  negotiate  numerous 
changes  in  the  suggested  form  of  the  contract  (R.  465). 

The  rule  on  the  necessity  of  formal  execution  does  not 
help  appellant  since  that  rule  applies  only  to  the  situation 
where  an  agreement  has  been  reached  and  the  parties  intend 
the  written  contract  to  be  merely  a  “convenient  record  of  a 
previous  contract/’  Hamilton  Foundry  <£  Machine  Co.  v. 
International  Molders  and  Foundry  Workers,  193  F.  2d  209 
(CVA.  6).  It  does  not  apply  where  the  parties  did  not 
intend  to  be  bound  until  a  formal  writing  was  executed. 
Smith  v.  Onyx  Oil  and  Chemical  Co..  218  F.  2d  104  (C.  A.  3) ; 
12  Am.  Jr.,  Contracts.  §25.  Here,  no  agreement  was 
reached  until  October,  1951,  and  the  intention  of  the  Board 
was  made  clear  in  1946  when  it  advised  appellant  that  it 
would  be  eligible  for  subsidy: 

.  .  .  provided  .  .  .  all  provisions  authorized  to  bo 
incorporated  in  an  addendum  to  the  current  operating- 
differential  subsidy  agreement  have  been  submitted  to 
the  applicant  by  the  Commission  and  agreed  to  by  the 
applicant  in  writing.  (Emphasis  added)  (J.  A.  62- 
63.)  33 

Finally,  appellant  contends  that  since  it  performed  under 
an  informal  agreement  both  parties  are  bound.  The  au¬ 
thorities  cited  by  appellant  (fn.  12,  p.  36)  merely  say  that  if 
agreement  has  been  reached,  subsequent  conduct  may  indi¬ 
cate  the  intention  that  reduction  to  writing  is  not  a  condi¬ 
tion  precedent  to  a  binding  contract.  Since  there  was  no 
agreement  here  until  October,  1951  and  it  was  clearly  in¬ 
tended  that  there  must  be  a  written  contract,  this  theory 
is  useless  to  appellant. 

b.  The  distinction  between  appellant  and  Moor  e-McC  or  mack 

The  Board  explained  its  decision  concerning  Moore-Mc- 
Oormack  as  follows : 

38  This  statement  contradicts  appellant’s  assertion  that  the  Gov¬ 
ernment  thought  appellant  had  a  binding  contract  prior  to  formal 
execution  (appellant’s  brief,  p.  35). 
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In  addition  to  the  seven  contracting  lines  . . .  who  had 
executed  .  .  .  the  resumption  addendum,  including  Arti¬ 
cle  11-29  .  .  .  Moore-McCormack  Lines,  Inc.,  by  let¬ 
ter  of  February  10,  1950,  was  advised  of  the  Commis¬ 
sion’s  action  with  respect  to  its  resumption  of  sub¬ 
sidized  operation.  This  letter  provided  for  inclusion 
in  the  resumption  agreement  of  Article  TT-29  which 
excludes  application  of  the  General  Order  71  definition 
until  the  termination  of  the  recapture  period  which  was 
current  on  December  31,  1946.  Moore-McCormack 
formally  accepted  the  Commission’s  offer  of  February 
10th  by  endorsing  its  acceptance  thereon  under  date  of 
February  27, 1950. 

This  written  offer  and  acceptance,  in  our  opinion, 
constituted  an  informal  but  none  the  less  binding  con¬ 
tract  bv  the  Commission  to  give,  and  bv  Moore-Me- 
Cormack  to  accept,  .  .  .  Article  TI-29.  Moore-Mc¬ 
Cormack,  therefore,  stood  on  the  same  legal  footing  as 
the  other  seven ‘contracting  lines.’  Accordingly,  .  .  . 
the  Board  included  Article  11-29  in  the  resumption  ad¬ 
dendum  with  Moore-McCormack  executed  on  March  8, 
1951.  (J.  A.  41-42.) 

Thus,  the  Board  decided  that  Moore-McCormack  had  a  bind¬ 
ing  right  to  Article  11-29.  Moore-McCormack  had  accepted 
the  offer  of  the  Commission,  which  included  the  right  to 
Article  11-29, n4  by  signing  the  enclosed  copy  of  the  letter  as 
requested  by  the  Commission;  it  then  wrote  under  separate 
cover  requesting  certain  changes  (R.  3S7).  Appellant,  on 
the  other  hand,  did  not  accept  the  offer,  as  requested,  but 


34  The  offer  in  the  February  10.  1950  letter  was:  I.  That  with 
respect  to  the  establishment  and  maintenance  of  the  Applicant’s 
capital  and  special  reserve  funds  and  the  determination  of  "Capital 
Necessarily  Employed”  and  <;Nct  Earnings.”  the  provisions  of 
General  Order  31  shall  be  made  applicable  with  the  understanding 
that  when  and  after  Supplement  2  thereof,  now  under  consideration, 
is  promulgated  by  the  Commission,  any  further  amendments 
thereof,  during  the  current  period  of  the  agreement ,  shall  be  appli¬ 
cable  to  said  agreement  only  upon  Applicant's  concurrence  therein. 
(Emphasis  added)  (R.  384.) 
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wrote  a  letter  requesting  certain  changes  and  concluded 
“subject  to  the  above,  we  concur  in  the  action  of  the  Com¬ 
mission’’  (J.  A.  123).  The  distinction  is  clear.  Moore-Mc- 
Cormack  had  bound  itself  and  appellant  had  not — appellant 
had  stated  that  if  and  only  if  certain  changes  were  made 
did  it  concur.35 

Furthermore,  even  if  the  Board  had  treated  appellant’s 
letter  of  July  1,  1949  as  an  acceptance  it  would  not  make 
any  difference,  for  all  the  Board  offered  appellant  in  its 
letter  of  March  21, 1949  was — 

9.  That  with  respect  to  the  establishment  and  main¬ 
tenance  of  the  Applicant's  capital  and  special  reserve 
funds  and  the  determination  of  ‘Capital  Necessarily 
Employed’  and  ‘Net  Earnings,’  the  provisions  of  Gen- 

1  end  Order  SI  as  amended  from  time  to  time  shall  con¬ 
tinue  applicable;  (Emphasis  Added)  (J.  A.  110.) 

If  we  assume  the  Board  was  bound  to  give  appellant  the 
benefit  of  the  provision  in  paragraph  9  of  this  letter,  appel¬ 
lant  was  still  not  in  the  same  position  as  Moore-McCormack 
because  paragraph  9  did  not  refer  to  Article  11-29,  which 
was  what  Moore-McCormack  was  offered,  but  was  an  agree¬ 
ment  to  accept  G.  0.  31  as  amended  from  time  to  time ;  i.  e., 
appellant  was  offered  G.  0.  31  only  until  that  order  was 
amended.  G.  0.  71,  Amendment  1,  did  amend  G.  0.  31  and 
therefore  if  appellant  claims  that  it  had  a  right  to  the  pro¬ 
visions  in  paragraph  9,  it  can  have  no  complaint  since  that 
is  exactly  what  it  got. 

B.  AMENDMENT  1  IS  NOT  INVALID  BECAUSE  OF  ITS  RETRO¬ 
ACTIVITY 

It  is  difficult  to  follow  appellant’s  argument  that  “the 
regulation  is  invalid  because  of  its  retroactivity.”  Appel¬ 
lant  speaks  of  the  regulation  generally  and  does  not  confine 
its  statements  to  Amendment  1.  However,  in  its  complaint 
appellant  requests  that  G.  0.  71  be  applied  to  it  as  of  Sep¬ 
tember  30,  1948,  rather  than  January  1, 1947,  i.  e.,  appellant 

35  Citation  is  hardly  necessary  for  the  proposition  that  an  ac¬ 
ceptance  must  be  made  in  the  mode  prescribed.  Corbin,  Con¬ 
tracts,  §  88. 
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asks  for  one  retroactive  application  rather  than  another; 
and  appellant  said  in  its  pre-trial  statement  that  it  agreed 
G.  0.  71  was  a  reasonable  exercise  of  the  rule-making  power 
of  the  Board  except  for  the  effective  date  (R.  145-146).  We, 
therefore,  assume  appellant  is  arguing  that  it  is  illegal,  on 
grounds  of  retroactivity,  to  apply  G.  O.  71  to  appellant  as  of 
January  1,  1947  but  that  appellant  is  willing  to  be  governed 
by  G.  0.  71  after  September  30, 1948.  G.  0.  71  was  promul¬ 
gated  on  December  21, 1949;  its  effectiveness  with  respect  to 
the  operators  is  shown  by  the  table  in  footnote  27,  p.  41, 
supra.  The  effective  dates  range  from  January  1,  1948  to 
January  1,  1951.  If  appellant  concedes  this  much  retro¬ 
activity  is  legal  and  if  appellant  is  requesting  the  Court  to 
order  an  application  of  the  regulation  which  is  also  retro¬ 
active,  we  do  not  see  how  it  can  argue  that  the  Board  had 
no  power  to  issue  a  retroactive  regulation.  Nevertheless, 
we  show  below  that  Amendment  1  is  not  invalid  because 
of  its  retroactivity. 


1.  The  Authorities 

No  principle  of  law  forbids  all  retroactive  laws  and  regu¬ 
lations.  The  test  is  the  reasonableness  of  the  legislation, 
and  retroactive  legislation  is  often  reasonable,  Davis,  Ad¬ 
ministrative  Laic,  211,  and  has  been  upheld  by  the  courts 
many  times.30  The  issue  is  always  the  reasonableness  of  the 
law  in  the  light  of  the  two  considerations  of  whether  com¬ 
plainant  was  deprived  of  a  vested  right  and  whether  his 
conduct  would;  have  been  different  if  he  had  foreseen  the 
change — i.e.,  the  degree  of  reliance.  "With  respect  to 
retroactive  regulations  the  conflict  is  between  the  interest 
in  protecting  individual  reliance  on  existing  law  and  the 
desire  to  give  needed  flexibility  to  the  complex  process  of 
administrative  rule-making.37 


36  Chase  Securities  Corp.  v.  Donaldson.  325  U.S.  304;  Paramino 
Lumber  Co.  v.  Marshall,  309  U.S.  370;  Graham  k  Foster  v.  Good- 
cell,  282  U.S.  409;  Milliken  v.  United  States.  283  U.S.  15:  Welch  v. 
Henry,  305  U.S.  134;  Campbell  v.  Holt.  115  U.S.  620;  Noild  v. 
District  of  Columbia.  71  App.  D.C.  306.  110  F.  2d  246. 

37  See  60  Harv.  L.  Rev.  627,  628  (1947). 


52 


Appellant,  citing  Miller  v.  United  States ,  294  U.S.  435, 
states  that  retroactive  rule-making  is  not  within  the  powers 
delegated  an  agencv  unless  the  legislative  intention  to  that 
effect  unequivocally  appears.  That  case  does  not  say  this 
and  the  rule  is  otherwise.  That  case  held  that  a  regulation 
could  not  be  applied  retroactively  because  there  was  nothing 
in  the  regulation  to  suggest  it  was  supposed  to  be  retroac¬ 
tively  applied.38  The  rule  with  respect  to  regulations  has 
been  expressed  as  follows : 

The  established  presumption  that  a  statute  operates 
only  prospectively  in  the  absence  of  specific  language 
to  the  contrary,  does  not  justify  the  parallel  presump¬ 
tion  that  a  legislative  delegation  authorizes  onlv  regula- 
tions  which  operate  prospectively  in  t lie  absence  of 
specific  language  to  the  contrary.  Due  consideration 
should  be  given  to  the  purpose  for  which  the  delegation 
is  made,  as  well  as  to  the  complex  task  of  effectively 
administering  the  statutory  policy.39 

Recognizing  that  retroactivity  should  generally  be 
avoided,  there  are  nevertheless  situations  in  which  the 
ends  of  efficient  administration  may  be  served  by  per¬ 
mitting  regulations  to  operate  retroactively,  without  a 
consequent  imposition  of  hardship.  GO  Harv.  L.  Rev. 
627,  635. 

In  accord  with  this  rule  many  retroactive  regulations, 


38  The  Court  said  that  a  statute  and  regulation  cannot  be  con¬ 
strued  to  operate  retroactively  unless  it  is  clear  that  the  body 
promulgating  them  intended  they  should.  In  the  instant  case  the 
regulation  specifically  provides  for  retroactive  application. 

39  This  was  done  in  TWA  v.  CAB.  336  U.S.  601  (cited  on  p.  39 
of  appellant’s  brief)  where  the  Court  considered  the  statutory 
policy  of  rate-making  and  concluded  that  the  legislative  scheme 
contemplated  the  setting  of  rates  retroactive  to  the  date  of  appli¬ 
cation  but  not  to  a  period  when  there  was  an  unchallenged  final 
rate.  Thus,  the  Court  did  uphold  retroactive  rate-making. 
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rules  and  orders  of  administrative  agencies  have  been  up¬ 
held.40 

Appellant  contends  the  only  valid  retroactive  regulations 
are  those  which  interpret  a  statutory  phrase  and  are  there¬ 
fore  coterminous  in  time  with  the  statute  and  those  which 
for  “specialized  reasons”  are  necessary  to  make  the  statute 
effective,  and  appellant  concludes  that  this  second  category 
does  not  include  regulations  which  do  not  interpret  statu¬ 
tory  language  but  constitute  an  exercise  of  the  rule-making 
power.  This  is  not  so.  In  the  iirst  place,  appellant’s  second 
category  includes  a  great  deal  more  than  appellant  suggests, 
since  most  retroactive  regulation  is  upheld  on  the  ground 
that  it  is  necessary  to  effectuate  the  purposes  of  the  statute. 
Secondly,  retroactive  rule-making,  as  opposed  to  clarifica¬ 
tion,41  is  upheld  if  found  reasonable. 

One  of  the  leading  cases  on  retroactive  rule-making  is 
Addison  v.  Holly  Hill  Fruit  Products,  Inc..  32*2  Y.  S.  607, 
where  the  Court  ordered  the  formulation  of  a  retroactive 
definition.  The  Court  stated  retroactivity  may  be  a  lesser 
evil  and  that  “it  is  consonant  with  judicial  administration 
and  fairness  in  these  cases  not  to  be  balked  by  the  undesira¬ 
bility  of  retroactive  action”  (p.  622). 

40  SEC  v.  Chenerv  Corn..  332  U.S.  194:  El  Dorado  Oil  Works  v. 
United  States.  328  U.S.  12;  Addison  v.  Holly  Hill  Fruit  Products. 
Inc.,  322  U.S.  607;  Helvering  v.  Reynolds.  313  U.S.  428;  General 
American  Tank  Car  Corp.  v.  El  Dorado  Terminal  Co.,  308  U.S. 
422;  United  States  v.  Morgan,  307  U.S.  183;  Manhattan  General 
Equipment  Co.  v.  Commissioner  of  Internal  Revenue.  297  U.S. 
129;  Atlantic  Coast  Line  R.R.  Co.  v.  Florida.  295  U.S.  301:  Great 
Northern  Rv.  Co.  v.  Sunburst  Oil  Refining  Co.,  287  U.S.  358; 
NLRB  v.  National  Container  Corp.,  211  F.  2d  525  (C.A.  2i; 
Porter  v.  Senderowitz,  158  F.  2d  435  (C.A.  3)  cert,  denied,  330  U.S. 
848;  Martini  v.  Porter.  157  F.  2d  35  (C.A.  9)  cert,  denied.  330  U.S. 
848;  Holt  v.  Bamesville  Farmers  Elevator  Co.,  145  F.  2d  250  (C.A. 
8),  cert,  denied,  324  U.S.  858;  Eagle  Cotton  Oil  Co.  v.  Southern  Rv. 
Co.,  51  F.  2d  443  (C.A.  5),  cert,  denied,  284  U.S.  675. 

41  Appellant  is  apparently  referring  to  the  distinction,  made  in 
the  legal  literature,  between  interpretative  and  legislative  rules. 
See  Davis,  Administrative  Rules — Interpretative,  Legislative  and 
Retroactive,  57  Yale  L.  J.  919.  Davis  concludes  that  both  kinds  of 
retroactive  regulations  may  be  valid. 
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In  SEC  v.  Chenery  Corp.,  332  U.  S.  194,  another  leading 
case,  the  SEC  amended  a  reorganization  plan  to  require 
that  preferred  shares,  acquired  by  management  during  the 
course  of  reorganization,  be  surrendered  at  cost  plus  divi¬ 
dends  because  the  SEC  felt  that,  although  there  was  no 
fraud,  management  was  under  a  duty  not  to  trade  in  the 
securities  of  the  corporation  during  reorganization.  This 
order  was  attacked  on  the  ground  that  the  SEC  could  only 
outlaw  such  profits  from  reorganization  purchases  in  future 
reorganizations  and  that  this  rule  could  not  be  given  retro¬ 
active  effect.  The  Court  upheld  the  SEC.  Recognizing  that 
to  require  all  new  rules  to  be  applied  prospectively  only 
would  make  the  administrative  process  inflexible  and  in¬ 
capable  of  dealing  with  specialized  problems,  the  Court 
said, — 

*  That  such  action  might  have  a  retroactive 

effect  was  not  necessarily  fatal  to  its  validity.  *  *  * 
But  such  retroactivity  must  be  balanced  against  the 
mischief  of  producing  a  result  which  is  contrary  to  a 
statutory  design  or  to  legal  and  equitable  principles. 

1  If  that  mischief  is  greater  than  the  ill  effect  of  the  retro¬ 
active  application  of  a  new  standard,  it  is  not  the  type 
of  retroactivity  which  is  condemned  by  law.  See  Addi¬ 
son  v.  Holly  Hill  Co..  322  U.  S.  607,  620. 

And  so  in  this  case,  the  fact  that  the  Commission’s 
order  might  retroactively  prevent  Federal’s  manage¬ 
ment  from  securing  the  profits  and  control  which  were 
the  objects  of  the  preferred  stock  purchases  may  well 
be  outweighed  by  the  dangers  inherent  in  such  pur¬ 
chases  from  the  statutory  standpoint.  If  that  is  true, 
the  argument  of  retroactivity  becomes  nothing  more 
than  a  claim  that  the  Commission  lacks  power  to  en¬ 
force  the  standards  of  the  Act  in  this  proceeding.  Such 
a  claim  deserves  rejection,  (pp.  203-204.) 
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Retroactive  regulations  have  frequently  been  upheld  in 
emergency  price  control  cases.  See  Martini  v.  Porter*2 
supra ,  and  cases  cited  there.  In  Porter  v.  Senderoicitz, 
supra,  the  court  said  it  is  established  that  retroactive  re¬ 
quirements  are  not  in  violation  of  any  constitutional  right 
if  they  are  reasonable  and  retroactivity  has  often  been  per¬ 
mitted  to  effectuate  legislative  policy. 

g.  The  Instant  Case 

Bearing  in  mind  the  applicable  considerations  of  vested 
right,  reliance,  and  purpose  of  the  Act,  let  us  look  at  the 
facts.  We  have  shown  above  that  neither  contract  nor 
statute  gave  appellant  a  vested  right  to  G.  0.  31  during  the 
postwar  period.  Until  the  resumption  addenda  were  exe¬ 
cuted  the  operators  had  no  rights,  a  situation  of  which  ap¬ 
pellant  was  well  aware  ( J.  A.  62-63,  R.  57 ;  J.  A.  130,  R.  284- 
285,  308). 

All  the  operators  knew  from  the  very  beginning  that  one 
of  the  things  to  be  changed  in  the  postwar  period  was  the 
definition  of  capital  necessarily  employed.  On  November 
20,  1946,  a  proposed  supplement  to  G.  0.  31  was  sent  to  the 
operators  for  their  comments  (J.  A.  65-66).  Throughout 
the  negotiations  the  operators  were  consulted  concerning 
the  formulation  of  a  new  definition:  J.  A.  127  (Board  re¬ 
quests  comments  on  draft  of  new  definition) ;  R.  247,  249 
(American  Merchant  Marine  Institute  comments  on  defini¬ 
tion)  ;  R.  310  (appellant  advised  Supplement  2  to  G.  0.  31 
killed  and  subject  to  be  reconsidered) ;  R.  311  (A.  M.  M.  I. 
comments  on  rejection  of  Supplement  2) ;  R.  318  (appellant 
advised  to  postpone  allocation  of  deposits  in  reserve  funds 
as  capital  necessarily  employed  until  final  determination 
of  whole  question  of  capital  necessarily  employed) ;  R.  349 
(appellant’s  opinion  on  G.  0.  71  requested):  R.  352  (con¬ 
ference  with  operators  on  G.  0.  71). 

42  In  this  case  the  order  establishing  defendant’s  maximum  prices 
for  the  period  in  question  was  made  during  the  course  of  the  trial 
of  the  treble  damage  action  against  defendant.  The  court  stated 
the  fact  that  the  order  had  a  retroactive  effect  did  not  necessarily 
make  it  invalid. 
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Furthermore,  the  record  is  clear  that  all  the  operators 
knew  the  Board  intended  the  new  definition  to  be  retroac¬ 
tive.  In  its  report  of  September  17,  1952  the  Board  stated 
that  Supplement  2  to  G.  0.  31  was  to  have  become  effective 
as  of  the  resumption  of  subsidized  service  (J.  A.  32)  and 
that  staff  negotiations  with  the  industry  had  proceeded  on 
the  assumption  that  any  revision  of  G.  0.  31  would  be  effec¬ 
tive  as  of  the  date  of  this  resumption  (J.  A.  34).  In  a  letter 
of  March  4,  1947,  the  A.  M.  M.  I.  made  certain  suggestions 
to  the  Commission  “in  view  of  the  fact  that  the  proposed 
settlement  [G.  0.  31,  Supplement  2]  is  to  be  made  effective 
as  of  January  1.  1947’’  (R.  247),  and  in  a  letter  of  March 
31,  1947,  the  A.  M.  M.  I.  made  further  suggestions  on  the 
assumption  that  Supplement  2  would  be  effective  as  of 
January  1,  1947  (R.  249).  The  discussion  at  the  conference 
on  October  17,  1949  between  the  operators  and  the  Commis¬ 
sion  makes  clear  that  everyone  was  on  notice  as  to  retro¬ 
activity.43 

43  The  following  statements  are  of  particular  interest: 

Commissioned  Mellen:  There  has  been  persistent  discus¬ 
sion  here  for  a  long  time,  first,  that  there  was  impending  a 
modification  to  General  Order  31  and  secondly,  that  it  would 
be  made  applicable  concurrently  with  the  resumption  of  sub¬ 
sidies.  If  there  are  any  bases  now  for  developing  any  concept 
to  the  contrary,  you  gentlemen  are  free  to  offer  them,  f R.  355. ) 

*  #  *  *  * 

Commissioner  McKeoucii:  I  have  a  copy  [of  the  letter  of 
November  20,  1946.  J.A.  65]  and  through  the  entire  proposal 
it  indicates  that  when  the  Commission  determines  what  the 
capital  necessarily  employed  was.  it  was  to  be  made  effective 
December  31.  1945.  Subsequently,  it  was  determined  by  reason 
of  the  resumption  of  operating  subsidy,  effective  January  1, 
1947.  That  date  was  made  effective  December  31,  1946.  ac¬ 
commodating  the  January  1.  1947.  I  think  it  is  highly  out  of 
line  for  any  representative  of  a  subsidized  company  to  take  the 
position  today  before  this  Commission  that  you  are  shocked 
and  surprised  and  chagrined  that  the  Commission  now  indi¬ 
cates  that  whatever  the  capital  necessarily  employed  definition 
is  finally  agreed  to.  becomes  operative  Januarv  1.  1947.  (R. 

359.) 

Mr.  Hicks  [on  behalf  of  United  States  Lines] :  It  is  true 
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It  is  abundantly  clear  appellant  knew  from  the  beginning 
that  the  definition  was  to  be  changed  and  had  absolutely  no 
foundation  for  relying  on  the  continued  applicability  of 
G.  0.  31  for  any  length  of  time.  “Retroactive  clarification 
of  uncertain  law  ordinarily  involves  no  unfairness.  It  is 
retroactive  change  of  settled  law,  not  retroactive  settling 
of  unsettled  law,  which  may  produce  unjust  results.”  Davis, 
57  Yale  L.  J.  919,  953. 

Finally,  it  must  be  realized  that  the  objection  to  retro¬ 
activity  is  the  hardship  suffered  through  reliance  on  a  rule 

that  since  before  December  31,  1946  we  were  told  that  the 
definition  of  capital  necessarily  employed  would  be  changed 
and  effective  January  1,  1947,  and  I  am  sure  every  operator 
will  subscribe  to  that  because  everybody  knew  it. 

Commissioner  McKeough:  That  it  would  be  effective  Jan¬ 
uary'  1,  1947? 

Mr.  Hicks:  That  is  correct.  (R.  360.) 

*  *  «  #  * 

Commissioner  McKeough:  .  .  .  There  was  a  constant 
flowing  back  and  forth  with  the  staff  attempting  to  get  some¬ 
thing  better,  obviously,  and  I  am  not  mad  at  anybody  for 
trying  to  get  something  better,  do  not  misunderstand  me.  It 
would  be  my  fault  if  I  gave  you  something  better,  that  would 
be  my  responsibility. 

But  I  want  the  record  to  distinctly  understand  that  there  is 
no  shock  involved  about  this  becoming  operative  January  1, 
1947. 

Mr.  Hicks:  I  will  agree  with  you. 

Commissioner  McKeough:  Thank  you. 

Mr.  Hicks:  The  shock  was  as  to  the  terms  of  the  definition. 
(R.  361.) 


«  »  #  «  # 

Mr.  Farrell  [on  behalf  of  Farrell  Lines]:  I  was  impressed 
by  the  extremely  well  prepared  and  orderly  documentation  of 
the  datings  involved  by  Commissioner  McKeough,  how  he  went 
back  to  the  very  early  times  in  December  1945  and  put  us  on 
notice  that  we  would  have  a  change  in  the  rules  beginning 
January'  1947.  I  was  also  impressed  of  course  with  the  fact 
that  at  no  point  along  the  line  did  any  operator  accede  to  that, 
but  it  was  always  clear  that  it  was  the  Commission’s  intention 
to  establish  a  new  definition  and  that  that  would  apply  con- 


that  is  changed,  and  appellant  neither  did,  nor  refrained 
from  doing,  anything  in  reliance  on  the  continuation  of 
Or.  0.  31.  It  was  simply  a  case  of  appellant  getting  a 
greater  or  lesser  amount  of  bounty  and  appellant  acted  no 
differently  than  it  would  have  acted  if  G.  0.  71  had  been 
promulgated  prior  to  January  1,  1947.  The  words  of  the 
Supreme  Court  in  Chase  Securities  Corp.  v.  Donaldson ,  325 
V.  S.  304, 44  316  summarize  appellant’s  situation — 

Xor  has  the  appellant  pointed  out  special  hardships  or 
oppressive  effects  which  result  from  lifting  the  bar  in 
this  class  of  cases  with  retrospective  force.  This  is  not 
a  case  where  appellant’s  conduct  would  have  been 
different  if  the  present  rule  had  been  known  and  the 
change  foreseen.  *  *  X  The  nature  of  the  defenses 
shows  that  no  course  of  action  was  undertaken  by  ap¬ 
pellant  on  the  assumption  that  the  old  rule  would  be 
continued. 

Balanced  against  appellant’s  lack  of  vested  rights,  lack 
of  reliance  and  lack  of  hardship  is  the  obvious  need  for  a 
revised  definition.  and  the  fact  that  due  to  the  multifarious 
postwar  problems  and  the  complexity  of  the  issues  a  defini¬ 
tion  could  not  be  formulated  immediately.  We  do  not 
believe  appellant  would  have  preferred  that  subsidized  serv¬ 
ices  be  delayed  until  the  formulation  of  a  definition.  The 
only  alternative,  then,  to  frustration  of  the  statutory  policy 
was  a  retroactive  definition.  Because  of  this  situation,  ap¬ 
pellant  agreed  to  accept  a  number  of  future  decisions  of 

currently  with  the  readoption  of  subsidy  agreements  on  the  1st 
of  January  1947.  (R.  363.) 

The  statement  was  made  in  testimony  before  the  House  Com¬ 
mittee  on  Expenditures  in  the  Executive  Departments  that — 

The  record  is  clear  *  *  *  that  the  industry  was  aware 

that  the  Commission  fully  intended  to  redefine  Capital  Neces¬ 
sarily  Employed,  and  I  think  they  were  aware,  too.  that  the 
Commission,  at  least,  at  some  stages  in  the  past  intended  the 
redefinition  to  go  into  effect  on  January  1.  1947.  (R.  392.) 

44  This  case  involved  a  claim  that  a  retroactive  law  lifting  the 
bar  of  the  statute  of  limitations  in  pending  litigation  was  unconsti¬ 
tutional  as  a  denial  of  due  process. 
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the  Board,  for  many  of  the  problems  confronting  the  Board 
and  the  operators  in  the  postwar  period  could  only  be  solved 
in  this  manner.  Thus,  the  appellant,  itself,  proposed  in  the 
application  for  resumption  of  subsidized  operations  that 
the  “Commission  fix  more  permanent  rates,  effective  retro¬ 
actively ,  as  soon  as  it  shall  be  in  position  to  calculate  the 
weighted  average  cost  differential  *  4  *”  (Emphasis 

added)  (R.  235).  In  the  resumption  addendum,  appellant 
agreed  to  accept  the  decision  of  the  United  States  concern¬ 
ing  the  valuation  clause  in  case  of  requisition  or  purchase 
to  be  inserted  in  the  construction-differential  contracts  ap¬ 
plicable  to  betterments  placed  on  certain  ships  (J.  A.  67) ; 
to  accept  the  revised  construction  differential  allowances 
applicable  to  said  vessels  as  determined  by  the  United 
States  (J.  A.  6S) :  agreed  to  the  determination  by  the  United 
States  of  final  subsidy  rates,  the  contract  to  be  modified 
accordingly  (J.  A.  73);  and  agreed  to  present  a  replace¬ 
ment  program  satisfactory  to  the  United  States  (J.  A.  74). 
When  appellant’s  Board  of  Directors  decided  to  execute  the 
contract,  it  noted  four  instances  in  the  contract  where 
appellant  must  accept  future  decisions  of  the  Board  in  addi¬ 
tion  to  the  question  of  changes  in  G.  0.  71  (R.  469-470).  It 
is  difficult  to  attach  great  weight  to  appellant’s  argument 
based  on  retroactivity  with  respect  to  one  of  these  items  in 
the  light  of  this  background  of  retroactivity  and  agreement 
to  future  decisions. 

3.  Section  4(c)  of  the  Administrative  Procedure  Act 

The  provision  in  §4(c)  of  the  Administrative  Procedure 
Act  that  a  rule  must  be  published  30  days  prior  to  its 
effective  date  does  not  apply  to  the  regulation  involved 
here.  First  of  all,  §4(c)  is  not  applicable  to  “any  matter 
relating  to  *  *  *  grants,  benefits,  or  contracts,”  and  G.  0.  71, 
Amendment  1  is  clearly  a  matter  related  to  all  three. 45 

Secondly,  §4(c)  provides  that  rules  can  be  issued  retro¬ 
actively  “upon  good  cause  found  and  published  with  the 
rule.”  This  “good  cause”  is  set  forth  in  the  Board’s  re- 

45  The  Attorney  General’s  Manual  on  the  A.P.A.  states  at  page 
27 — ‘‘Rule  making  with  respect  to  subsidy  programs  is  exempted 
from  Section  4.” 


GO 


port  of  September  17,  1952  (J.A.  28-49).  The  Senate  and 
House  reports  show  that  the  evil  which  $  4(c)  was  designed 
to  prevent  did  not  exist  here.  Both  reports  state  the  pur¬ 
pose  of  the  time  lag  required  by  §  4(c)  is  to  ‘‘afford  persons 
affected  a  reasonable  time  to  prepare  for  the  effective  date 
of  a  rule  or  rules  or  to  take  any  other  action  which  the 
issuance  of  rules  may  prompt.”  Sen.  Doc.  Xo.  24S,  79th 
Cong.,  2d  Sess.  p.  201  (Sen.  Hep.  Xo.  752),  p.  259  (H.R.  Rep. 
Xo.  1980).  The  Senate  Report  also  says  the  bill  “gives  to 
that  portion  of  the  public  which  is  to  be  affected  by  adminis¬ 
trative  regulations  an  opportunity  to  express  its  views 
before  the  regulations  become  effective.”  (p.  224.)  In  the 
instant  case,  the  operators  were  advised  well  in  advance 
that  there  would  be  a  change  and  they  were  given  every 
opportunity  to  present  their  views. 

C.  APPELLANT  IS  BOUND  BY  CONTRACT  TO  ACCEPT  G.O.  71, 

AMENDMENT  1 

Appellant  bound  itself  in  Article  1-14 (c)  (1)  to  accept  any 
changes  made  by  the  Board  in  G.  0.  71  and  the  effective 
date  thereof,  and  appellant  cannot  be  given  any  relief  unless 
this  provision  is  reformed  which,  as  we  have  shown  supra , 
pp.  36-37,  cannot  be  done. 

Appellant  states  that  it  could  hardly  have  anticipated 
the  definition  which  was  adopted.  This  is  both  irrelevant 
and,  we  suggest,  inaccurate.  Appellant  knew  the  alterna¬ 
tives  were  a  definition  retroactive  to  the  end  of  its  recapture 
period  (September  30,  194S)  or  a  definition  retroactive  to 
January  1,  1947.  Since  G.O.  71  provided  for  the  first  alter¬ 
native,  obviously  when  appellant  agreed  in  Article  I-14(c) 
(1)  to  any  changes  to  be  made  in  G.O.  71  it  was  forewarned 
that  the  second  alternative  would  probably  be  adopted. 

Appellant  also  states  on  p.  43  of  its  brief — 

We  doubt,  indeed,  that  appellees  would  have  cared 
to  demand  a  “King’s  Mercy  clause”  which  said: 

The  Operator  agrees  to  accept  any  changes  *  *  *  in 
the  definition  *  *  *,  including  without  limitation  of 
the  foregoing,  changes  with  respect  to  the  effective  date 
or  uniform  application  of  said  definition. 
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Appellees  are  not  reluctant  to  admit  that  this  was  what 
Article  I-14(c)(l)  did,  in  effect,  say.  Since  7  operators  had 
executed  contracts  without  Article  l-14(c)(l),  it  must  have 
been  clear  to  appellant  that  the  change  to  which  it  and  3 
other  operators  agreed  would  result  in  a  non-uniform  ap¬ 
plication  of  the  definition.  Furthermore,  as  we  pointed  out 
supra ,  p.  40,  the  definition  which  appellant  requests  also 
results  in  a  lack  of  uniformity,  since  the  operators’  recap¬ 
ture  periods  ended  at  different  times. 

A  number  of  cases  are  cited  by  appellant  which  hold  that 
when  Congress  prescribes  a  statutory  plan  or  creates  statu¬ 
tory  rights  an  agencv  cannot,  bv  contract,  alter  the  statutory 
plan  or  deprive  the  individual  of  these  rights.  These  cases 
would  be  applicable  here  if  the  Merchant  Marine  Act 
itself  defined  the  term  capital  necessarily  employed,  pro¬ 
viding  that  this  definition  should  apply  to  all  operators,  and 
the  appellees  entered  in+o  a  contract  with  appellant  provid¬ 
ing  that  another  definition,  formulated  by  appellees,  would 
apply  to  appellant.  This  is  not  what  appellees  did.  They 
were  authorized  to  define  capital  necessarily  employed, 
and,  under  the  statute,  appellant  already  had  to  accept  any 
definition  formulated  by  appellees.  Article  I-14(c)(l)  was 
included  only  because  at  the  time  appellant  was  ready  to 
execute  its  contract  appellees  were  reconsidering  the  defini¬ 
tion,  and  Article  I-14(c)  (1)  was  the  alternative  to  postponing 
the  execution  of  the  contract  until  the  new  definition  was 
formulated.  This  Article  was  not  designed  to  give  appellees 
a  power  which  they  otherwise  did  not  possess. 

Finally,  we  suggest  that  having  agreed  to  Article  1-14 (c) 
(1)  of  the  subsidy  contract  and  having  received  the  benefits 
of  subsidy  under  this  contract,  appellant  is  estopped  from 
attacking  the  conditions  under  which  the  subsidy  was  re¬ 
ceived.46 


46  Wall  v.  Parrott  Silver  <fc  Copper  Co.,  244  U.S.  407,  411;  Pierce 
Oil  Co.  v.  Phoenix  Refining  Co.,  259  U.S.  125,  128;  United  Fuel 
Gas  Co.  v.  Railroad  Commission.  278  U.S.  300.  308;  White  Star 
Bus  Line  v.  People  of  Puerto  Rico.  75  F.  2d  889,  892  (C.A.  1). 
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We  submit  that  it  is  enough  to  justify  the  action  of  the 
Board  that  appellant  agreed  in  its  contract  to  be  bound  by 
G.O.  71,  Amendment  1. 


CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  the  District  Court  was  correct  in  dismissing  the  com¬ 
plaint  for  lack  of  jurisdiction,  and  its  decision  should  be 
affirmed. 

Leo  A.  Rover, 

United  States  Attorney. 
Paul  A.  Sweeney, 

Edward  H.  Hickey, 

F.  Carolyn  Graglia, 
Attorneys ,  Department  of  Justice. 
Attorneys  for  the  Appellees. 

Of  Counsel: 

Edward  D.  Ransom, 

General  Counsel 
Federal  Maritime  Board. 

Edward  Aptaker, 

Attorney,  Federal  Maritime  Board. 
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United  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12,914 


AMERICAN  PRESIDENT  LINES,  LTD.,  Appellant 

VS. 

FEDERAL  MARITIME  BOARD,  ET  AL.,  Appellees 


REPLY  BRIEF  FOR  APPELLANT 


The  appellees  have  filed  a  considerable  brief  of  62  pages 
which  catalogs  some  seven  reasons  why  this  suit  might  be 
held  to  be  one  against  the  United  States,  along  with  a 
variety  of  reasons  why  this  discriminatory  and  retroactive 
regulation  might  be  lawful.  AVe  do  not,  in  the  large,  dis¬ 
pute  the  general  propositions  of  law  marshalled  by  appel¬ 
lees,  but  only  their  application  here.  Our  reply  may  ac¬ 
cordingly  be  brief. 

A.  The  District  Court  Had  Jurisdiction  of  the  Action 

1.  Rights  “Under  the  Contract ”  Are  Xot  Involved.  The 
appellees  collect  most  of  the  cases  which  have  held  that  the 
District  Courts  cannot  determine  the  contract  obligations 
of  the  United  States  in  suits  against  officers  (pp.  19-20). 
But  the  appellant  seeks  no  such  determination:  it  seeks 


only  to  invalidate  an  unlawful  regulation.  This  we  believe 
to  be  the  crux  of  the  controversy  between  the  parties,  and 
that  each  of  the  jurisdictional  defenses  of  the  appellees 
will  turn  in  the  end  on  whether  our  suit  is  directed  against 
a  regulation  or  rests  upon  a  contract. 

AVe  have  shown  in  our  main  brief  (pp.  17-23)  that  very 
plainly  this  is  not  a  suit  on  a  contract.  Appellees,  as  we 
read  their  argument,  do  not  contest  our  analysis  of  the  cause 
of  action  as  such,  but  join  with  the  court  below  in  an  un¬ 
articulated  belief  that,  as  the  relations  between  appellant 
and  the  United  States  are  so  closely  tied  to  a  comprehensive 
contract,  so  this  suit  must  be  under  that  contract. 

It  is  undoubtedly  true  that  an  invalidation  of  the  regu¬ 
lation  would  result  in  practical  consequences  only  because 
of  the  existence  of  appellant’s  operating-differential  sub¬ 
sidy  contract  with  the  United  States.  But  if  the  (’oast 
Guard  commandant  were  to  refuse  clearance  to  a  sub¬ 
sidized  vessel  of  appellant  because  its  mate  was  profane, 
a  suit  to  establish  the  unlawfulness  of  that  order  would 
equally  result  in  changed  payments  under  the  subsidy  con¬ 
tract.  One  must  look  to  the  issues  raised  by  the  complaint, 
not  to  the  ultimate  practical  consequences  of  the  judgment, 
to  determine  whether  the  suit  is  on  a  contract. 

It  is  true  that  the  appellees  assert  a  contract  provision 
as  a  defense.  But  so,  in  our  hypothetical  suit  against  the 
Coast  Guard  commandant,  could  he  assert  as  a  defense 
that  subsidized  voyagers  must  be  approved  by  the  Admin¬ 
istrator.  If  the  plaintiff  correctly  pointed  out  that  the 
provision  had  no  application,  the  resulting  disagreement 
would  not  convert  the  suit  into  one  under  a  contract.  The 
Government  officials  in  Land  v.  Dollar,  330  U.  S.  731,  and 
Ickas  v.  Fox,  300  U.  S.  82,  each  relied  upon  a  contract  with 
the  Government  for  their  defense,  and  in  each  case  were 
held  subject  to  individual  suit. 
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2.  Money  of  the  United  States.  Appellees  offer,  similarly, 
a  sizeable  collection  of  the  cases  which  have  held  that  suits 
to  reach  money  or  property  of  the  United  States  may  not 
be  brought  against  its  officers  (pp.  23-25).  The  argument 
is  both  misapplied  and  too  broadly  phrased. 

So  far  as  concerns  the  mechanical  issue  of  where  the 
money  now  is,  the  District  Court  placed  it  in  appellants’ 
custody  (JA  147),  and  the  appellees  in  the  custody  of  the 
United  States  (Br.  22) ;  in  fact  none  can  know  which  way 
the  balance  runs  until  completion  of  the  audits  and  adjust¬ 
ments  (JA  90). 

In  the  second  place,  the  appellees’  argument  ignores 
whollv  the  fact  that  bv  this  regulation  a  large  amount  of 
appellant's  own  funds  are  locked  into  the  Special  Reserve 
Fund,  available  only  for  narrowly  restricted  purposes  and 
only  with  prior  Government  consent  for  each  payment. 

The  asserted  rule  is  in  any  case  far  too  broad.  The 
appellees  have  advanced  a  far-reaching  proposition  that 
if  a  suit  will,  in  consequence  of  other  contracts  and  arrange¬ 
ments,  in  the  end  result  in  the  payment  of  money  or  the 
transfer  of  property  between  the  plaintiff  and  the  United 
States,  then  it  is  without  more  a  suit  against  the  United 
States.  But  suits  against  the  officer  have  been  maintained 

in  manv  instances  where  the  effect  was  inevitably  and  im- 
«  • 

mediately  to  determine  the  validity  of  claims  of  the  United 
States  to  money  or  property.  See,  e.g.,  I  ekes  v.  Fox.  300 
U.  S.  82  (injunction  against  reducing  water  flow  to  which 
both  plaintiff  and  United  States  claimed  title) ;  Land  v. 
Dollar.  330  U.  S.  731  (injunction  to  compel  delivery  of  stock 
to  which  both  plaintiffs  and  United  States  claimed  title) ; 
Stark  v.  Wickard,  321  U.  S.  288  (injunction  to  compel  Secre¬ 
tary  of  Agriculture  to  require  increased  proportion  of  milk 
prices  to  be  paid  producers  and  less  to  Secretary).  In 
West  Coast  Exploration  Co.  v.  McKay,  93  App.  D.  C.  307, 
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213  F.  2d  5S2,  596,  cert.  den.  347  U.  S.  989,  this  Court  cn 
banc  decisively  rejected  the  claim  that,  if  the  Government’s 
property  was  at  stake,  the  official  was  immune  from  suit 
even  though  acting  without  statutory  authority. 

The  rule  is  not,  as  the  appellees  urge,  simply  whether  the 
suit  may  in  the  end  affect  property  or  money  of  the  United 
States.  Most  suits  against  Government  officials,  apart  from 
those  of  purely  regulatory  nature,  have  as  their  end  result 
an  economic  interest  vis-a-vis  the  Government.  What  can¬ 
not  be  done,  under  Mine  Safety  Co.  v.  Forrestal,  326  U.  S. 
371,  and  McKay  v.  Central  Electric  Power  Coop.,  —  App. 
D.  C.  — ,  223  F.  2d  623,  is  to  enter  judgment  against  the 
official  in  order  to  obtain  specific  performance  of  contracts 
against  the  United  States.  That  the  appellant  does  not 
seek,  but  only  a  declaration  that  the  appellees  have  no 
statutory  power  to  promulgate  this  discriminatory  and 
retroactive  regulation.  Neither  the  Mine  Safety  nor  Cen¬ 
tral  Electric  cases  stand  for  the  proposition  that  unlawful 
action  is  bevond  challenge  if  it  in  anv  wav  affects  a  contract 

*  *_  ttr  • 

relationship  with  the  Government.1 

While  the  issue  in  Clackamas  County,  Ore.  v.  McKay, 
—  App.  D.  C.  — ,  219  F.  2d  479,  491-493,  was  that  of  a  min¬ 
isterial  duty  to  dispose  of  funds,  and  somewhat  different 

1  The  Centra 1  Electric  ease  plainly  involved  the  non-coercive  equivalent 
of  Specific  performance.  Mine  Safety  is  of  necessity  to  be  read  as  con¬ 
fined  to  its  special  circumstances.  It  preceded  both  the  authoritative 
decisions  in  Land  v.  Dollar.  330  U.  S.  731,  and  Larson  v.  Foreign  <(■  Do¬ 
mestic  Commerce  Corp.,  337  U.  S.  6S2,  and  the  subsequent  series  of  cases 
in  this  court  which  have  "one  so  far  to  clarify  the  law.  It  was  not  fol¬ 
lowed  in  Macauleg  v.  Waterman  S.  S.  Corp..  327  U.  S.  540,  where  the 
court  passed  beyond  the  jurisdictional  issue  to  consider  exhaustion  of 
administrative  remedies.  See  Block,  Suits  Against  Government  Officers, 
59  Harv.  Law  Rev.  1060,  10S3.  Mine  Safctg  is  consistent  with  the  Dollar 
decision  and  the  Larson  rationale  only  on  the  assumption  that  if  one  dis¬ 
regards  an  administrative  remedy  against  the  "Government  in  favor  of 
suit  against  the  officer  he  is  of  necessity  suing  the  Government,  because 
the  officer  is  not  acting  in  excess  of  his  powers  until  corrective  adminis¬ 
trative  process  is  exhausted. 
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from  that  at  bar,  the  careful  opinion  in  that  case  moves 
on  grounds  broad  enough  to  dispose  of  the  notion  “that, 
whenever  property  or  money  of  the  United  States  is  in¬ 
volved  in  a  law  suit,  the  United  States  is  a  necessary 
party.”  This  Court  has  even  more  recently  disposed  of 
the  precise  contention  made  by  appellees.  In  Burrell  v. 
Martin ,  C.  A.  D.  C.  No.  12,376  (Nov.  10,  1955),  it  said 
(P-  11): 

*  *  *  an  adjudication  may  also  have  a  practical  effect 
on  appellant’s  right  to  collect  back  pay  for  the  period 
of  her  illegal  discharge.  Under  the  Tucker  Act,  of 
course,  only  the  Court  of  Claims  has  jurisdiction  to 
determine  the  merits  of  appellant’s  monetary  claim. 
But  we  recognized  in  Almour  v.  Pace  that  “the  District 
Court  can  properly  declare  individual  rights,  even 
though  the  plaintiff  also  possesses  and  is  seeking  to 
advance  a  monetary  claim,”  where,  as  here,  the  plain¬ 
tiff  has  “requested  an  order  which  would  affect  his 
status  or  establish  his  rights  as  to  the  future  vis-a-vis 
some  governmental  agency.” 

3.  Erroneous  Decision.  Appellees  advance,  too,  the  fa¬ 
miliar  contention  that  the  official  action  was  not  in  excess 
of  statutory  powers  but  merely  an  erroneous  exercise  of 
granted  powers  (Br.  26-27).  If  Section  607(d)  of  the  Mer¬ 
chant  Marine  Act,  1936,  grants  to  the  Administrator  power 
to  make  discriminatory  and  retroactive  regulations,  ap¬ 
pellees  are  right.  If,  to  the  contrary,  it  like  all  other 
statutes  contains  an  implied  but  categorical  prohibition 
against  discriminatory  regulation,  then  there  was  a  total 
absence  of  statutory  power  to  promulgate  such  a  regulation. 
Neither  Doehla  Greeting  Cards ,  Inc.  v.  Summer  field.  C.  A. 
D.  C.  12,484  (Nov.  3,  1955),  nor  State  of  Arizona  v.  Hobby, 
—  App.  D.  C.  — ,  221  F.  2d  49S,  involved  action  forbidden 
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by  the  statute,  but  only  what  the  plaintiffs  asserted  to  be  an 
erroneous  application  of  the  statute  to  the  facts  or  the 
procedures  of  the  cases. 

4.  Adrisort/  Opinion .  As  appellant  does  not  seek  a  money 
judgment,  appellees  urge  that  it  must  be  seeking  an  ad¬ 
visory  opinion,  in  advance  of  a  crystallized  controversy 
(Br.  34-35).  The  contention  is  an  ambitious  one,  and  would 
if  accepted  largely  eliminate  the  Declaratory  Judgment 
Act  from  the  statute  books.2  Certainly  none  can  doubt 

that  everv  element  of  a  case  or  controversv  is  here.  The 
•  » 

controversy  has  been  crystallized  through  formal  admin¬ 
istrative  hearings  and  decision;  its  continued  existence 
and  application  in  fixing  the  rights  of  the  parties  is  cer¬ 
tainly  not  speculative;  and  every  element  bearing  on  the 
controversy  (excepting  only  the  mechanics  of  audit  and 
accounting)  is  now  in  existence. 

The  classic  criteria  of  Aetna  Life  Inc.  Co.  v.  Haworth , 
300  U.  S.  227,  240-241,  are  directly  applicable  here: 

The  controversy  must  be  definite  and  concrete, 
touching  the  legal  relations  of  parties  having  ad¬ 
verse  legal  interests.  [Citations]  It  must  be  a  real 
and  substantial  controversy  admitting  of  specific  relief 
through  a  decree  of  a  conclusive  character,  as  distin¬ 
guished  from  an  opinion  advising  what  the  law  would 
be  upon  a  hypothetical  state  of  facts.  [Citations] 
"Where  there  is  such  a  concrete  case  admitting  of  an 
immediate  and  definitive  determination  of  the  legal 
rights  of  the  parties  in  an  adversary  proceeding  upon 
the  facts  alleged,  the  judicial  function  may  be  appro¬ 
priately  exercised  although  the  adjudication  of  the 

2  Appellees*  reliance  upon  Coffman  v.  Breeze  Corporations.  323  U.S. 
316,  is  misplaced.  The  Court  there  simply  refused  to  enter  declaratory 
judgment  as  to  the  constitutionality  of  an  Act  which  might  or  might  not 
be  pleaded  as  a  defense  in  a  pending  action  at  law. 


rights  of  the  litigants  may  not  require  the  award  of 
process  or  the  payment  of  damages. 

5.  Reserve  Fund  Deposits.  Appellant  has  shown  that 
the  Court  of  Claims’  jurisdiction  could  at  most  reach  to 
only  50%  of  this  controversy,  since  the  effect  of  the  un¬ 
lawful  definition  is  to  increase  equally  (a)  recapture  by  the 
United  States,  and  (b)  compulsory  deposits  in  the  reserve 
funds.  Appellees  say  that  a  Court  of  Claims  judgment  as 
to  the  50%  representing  increased  recapture  would  of 
course  be  respected  by  the  Board  in  respect  of  the  50% 
reserve  fund  deposit  (Br.  39).  This  is  gratifying,  but  the 
reach  of  one  court’s  jurisdiction  is  not  ordinarily  measured 
by  the  expectation  that  the  defeated  party  will  apply  the 
decision  of  another  court  as  to  matters  not  within  that 
court’s  jurisdiction. 

Appellees,  too,  attribute  to  appellant  an  indifference  to 
the  compulsory  reserve  fund  deposit  because  it  was  not 
alleged  as  an  injury  in  its  complaint.  But  paragraph  7 
of  the  complaint  develops  the  requirement  for  and  the 
restrictions  on  the  reserve  fund  deposits  in  considerable 
detail  (JA  3-4).  It  would  undoubtedly  have  been  more 
careful  pleading  to  have  repeated  this  injury  in  the  sum¬ 
mary  paragraph  15  of  the  complaint  (JA  7),  but  we  know 
of  no  principle  that  the  court’s  jurisdiction  must  be  con¬ 
firmed  by  a  double  allegation  of  the  injury  sought  to  be 
remedied. 

B.  The  Challenged  Regulation  Is  Invalid  on  Its  Face 

Appellees,  while  complaining  that  such  discussion  is  un¬ 
necessary,  devote  many  pages  to  a  defense  of  the  legality 
of  the  discriminatory  and  retroactive  amendment  of  Gen¬ 
eral  Order  71.  We  consider  that  our  main  brief  needs  sup¬ 
plement  only  in  the  following  respects: 
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1.  The  Original  G.  0.  71  teas  Not  Discriminatory.  Ap¬ 
pellees  defend  the  discriminatory  amendment  of  G.  0.  71 
on  the  ground  that  the  original  G.  0.  71  was  itself  dis¬ 
criminatory.  (Br.  40-41).  We  need  not  pursue  the  philo¬ 
sophical  subtleties  of  an  argument  that  unlawful  action 
becomes  lawful  if  taken  in  respect  of  matters  already 
inured  to  illegality.  For  the  original  G.  0.  71  was  not 
discriminatory.  True,  the  effective  dates  varied  when 
measured  by  the  calendar.  But  the  end  of  the  recapture 
period  was  a  date  at  least  as  significant  as  the  calendar 
day.  Recapture  for  the  expiring  10-year  period  was  certain 
to  be  high  (JA  31),  while  earnings  of  the  future  were  sure 
to  be  less  and  recapture  was  at  best  speculative.  A  fixed 
calendar  date,  such  as  January  1,  1949,  for  a  drastic  re¬ 
duction  in  “capital  necessarily  employed,”  would  leave 
some  operators  with  a  full  recapture  period,  including 
unusually  large  accumulated  and  reeapturable  earnings, 
to  be  accounted  for  under  the  more  generous  provisions  of 
G.  0.  31 :  at  the  same  time  other  operators  would  have  the 
harsher  provisions  of  G.  0.  71  applicable  as  to  some  of 
these  earnings  of  the  recapture  period,  without  hope  of  re¬ 
duction  of  recapture  by  subsequent  periods  of  low  earnings. 

2.  Purposes  of  the  Statute..  We  should  like  to  enter  mild 
complaint  at  what  appellees  have  built  (Br.  43-46)  upon 
our  reluctant  recognition  that  we  cannot  in  this  Court 
attack  the  substance  of  G.  O.  71,  either  before  or  after  its 
amendment.  In  point  of  fact,  it  is  in  either  form  a  remark¬ 
ably  severe  limitation  which  goes  some  distance  to  frustrate 
the  Congressional  understanding  of  Section  607(a)  of  the 
Act,  that  profits  should  be  reeapturable  only  after  10% 
on  the  investment  in  the  business.  As,  however,  no  court 
would  embark  upon  this  sort  of  judicial  review  of  an 
accounting  regulation,  we  have  agreed  that  “it  may  be 
taken  in  this  action  as  a  reasonable  exercise  of  the  rule- 
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making  power.”  That  by  no  means  implies  that  we  have 
anything  so  remarkable  as  a  conviction  that  the  policies  of 
the  statute  would  be  frustrated  unless  appellant  were 
singled  out  for  discriminatory  treatment. 

3.  Discrimination.  Appellees  extended  defense  of  the 
reasonableness  of  the  discrimination  against  appellant 
(Br.  40-50)  is  notable  chiefly  for  its  silences.  We  find  not 
one  word  in  defense  of  a  rule  which  is  more  severe  for 
appellant  (and  Oceanic  Steamship  Line)  than  for  the  other 
eight  lines  affected.  There  is  nothing  in  the  appellant’s 
routes,  its  history,  its  finances,  its  size,  or  any  other  factor 
relevant  to  steamship  regulation,  which  is  urged  to  justify 
this  discrimination.  Appellees  in  this  Court,  as  in  their 
1952  decision,  justify  their  discriminatory  treatment  solely 
by  their  belief  that  they  had  extracted  from  plaintiff  a 
contractual  vulnerability  to  discrimination.  That  as  we 
have  shown  is  not  sound  law,  and  is  surely  not  sound  Gov¬ 
ernment. 

4.  Retroactivity.  Appellees  offer  a  most  thorough-going 
survey  of  the  law  of  permissible  retroactivity  (Br.  50-59). 
We  have  no  significant  dispute  with  their  general  summary 
of  the  law,  but  consider  those  general  principles  somewhat 
perversely  applied  to  the  circumstances  of  this  case. 

Putting  aside  the  command  of  Section  4  of  the  Adminis¬ 
trative  Procedure  Act,  the  facts  here  offer  a  very  good 
contrast  between  a  reasonable  and  an  unreasonable  retro¬ 
activity  of  regulation.  The  original  G.  0.  71,  promulgated 
on  December  21,  1949,  would  have  been  15  months  retro¬ 
active  as  applied  to  appellant;  some  of  the  proposals  for 
G.  0.  71  would  have  made  it  retroactive  as  to  all  operators 
to  Januarv  1,  1947.  In  the  view  taken  bv  the  Maritime 
Commission,  as  to  the  serious  post-war  need  for  a  re¬ 
definition,  this  was  not  markedly  different  from  an  original 
definition  of  “capital  necessarily  employed,”  without  which 
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the  accounting  regulations  of  the  statute  would  not  have 
been  effective. 

But  it  is  a  long  step  from  such  a  reasonable,  or  at  least 
defensible,  retroactivity  to  that  found  here.  The  Com¬ 
mission  in  December  1949  adopted  a  rule  effective  as  to 
appellant  in  September  1948;  then  in  September  1952  it 
changed  the  rule,  as  to  appellant  and  one  other,  but  not  as 
to  eight  other  lines,  to  make  it  effective  in  January  1947. 
This  on  its  face  is  capricious  and  unreasonable  retroactiv¬ 
ity,  and  the  only  serious  issue  is  whether  its  asserted  justi¬ 
fication — a  contractual  consent  which  is  argued  by  appellees 
to  cover  unlawful  as  well  as  lawful  definition — can  in  fact 
carrv  so  heavv  a  weight.  That,  as  we  show  in  our  main 
brief,  it  cannot  do. 

Conclusion 

For  the  reasons  given  in  our  main  brief,  and  as  supple¬ 
mented  herein,  the  decision  below  should  be  reversed. 

'Warner  W.  Gardner, 

Alfred  L.  Scanlan, 

734  15th  Street,  N.  TV., 
Washington  5,  D.  C., 
Attorneys  for  the  Appellant. 

January  1956. 


(6251-3) 


/ 


✓ 


BRIEF  FOR  APPELLEES,  THE  FEDERAL  MARITIME 
BOARD  AND  ITS  MEMBERS 


®ntteb  States  Court  of  Appeals 

FOB  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


I 


No.  12914 

American  President  Lines,  Ltd.,  appellant, 


1 


Federal  Maritime  Board,  et  al.,  appellees 


ON  APPEAL  FROM  THE  JUDGMENT  OF  THE  UNITED  STATES 
DISTRICT  COURT  FOR  THE  DISTRICT  OF  COLUMBIA 


» 


» 


LEO  A.  ROVER. 

United,  States  Attorney, 


PAUL  A.  SWEENEY. 
EDWARD  H.  HICKEY. 

F.  CAROLYN  GRAGLIA. 


Of  Counsel: 


Attorneys,  Department  of  Justice, 

Attorneys  for  the  Appellees. 


EDWARD  D.  RANSOM. 

General  Counsel, 

Federal  Maritime  Board. 

EDWARD  APTAKER. 

Attorney,  Federal  Maritime  Board. 


United  States  Court  of  Appeals 

For  the 

District  of  Columbia  Circuit 

FILED  DEC  o  0  1955 


CLERK 


No.  12914 


QUESTION  PRESENTED 

As  viewed  by  appellees,  the  question  is  whether  the  Dis¬ 
trict  Court  has  jurisdiction  to  render  a  judgment  deter¬ 
mining  the  right  of  the  appellant  to  a  sum  of  money  in 
excess  of  $10,000,  the  alleged  right  being  governed  by  a 
contract  between  the  United  States  of  America  and  appel¬ 
lant.  The  question  arises  in  the  following  context: 

Appellant  and  the  United  States  executed  an  Extended 
Operating-Differential  Subsidy  Agreement,  pursuant  to 
which  the  United  States  pays  an  operating-differential 
subsidy  to  appellant  and  the  United  States  “recaptures’* 
one-half  of  the  appellant's  profits  in  excess  of  10%  per 
annum  upon  the  appellant’s  “capital  necessarily  employed” 
in  subsidized  operations.  This  Agreement  provided  that 
appellant  would  accept  any  changes  by  the  United  States 
in  the  definition  of  the  term  “capital  necessarily  employed 
in  the  business,”  including,  without  limitation,  changes 
with  respect  to  the  effective  date  of  said  definition.  Sub¬ 
sequently,  the  United  States  did  change  the  definition  of 
the  term  and  the  effective  date  of  the  definition,  as  a  result 
of  which  appellant's  recapture  liability  was  increased. 
Appellant  now  seeks  a  judgment  which  will  nullify  this 
change,  thus  decreasing  its  recapture  liability. 
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tHniteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12914 

American  President  Lines,  Ltd.,  appellant, 

v. 

Federal  Maritime  Board,  et  al.,  appellees 


BRIEF  FOR  THE  APPELLEES 


COUNTERSTATEMENT  OF  THE  CASE 

This  is  a  suit  by  American  President  Lines,  Ltd.  against 
tlu>  Federal  Maritime  Board  and  its  members  for  a  de¬ 
claratory  judgment  that  the  definition  of  the  term  “capital 
necessarily  employed  in  the  business/’  set  forth  in  Gen¬ 
eral  Order  21.  rather  than  the  definition  set  forth  in  Gen¬ 
era!  Order  71,  as  amended,  must  be  used  by  appellees  in 
computing  the  net  amount  of  subsidy  accruing  to  appel¬ 
lant  for  the  period  January  1,  1947  to  September  30,  1948 
under  appellant V  operating-differential  subsidy  contract 
with  the  1'nited  States. 
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A.  THE  STATUTE 

The  Merchant  Marine  Act,  193(>  (49  Stat.  19So,  as 
amended  from  time  to  time,  4(5  U.S.C.  1101  cf  srq.,  hereafter 
referred  to  as  the  Act)  sets  up  a  comprehensive  plan  for 
the  development  and  maintenance  of  an  adequate  American 
Merchant  Marine.  Part  of  this  plan  is  the  payment  of 
operating-differential  subsidies  to  qualified  operators  of 
American-flag  ships  engaged  in  foreign  commerce.  The 


i 


(1) 


o 


subsidy  shall  not  exceed  the  difference  between  certain  costs 
•> 

of  operating  American-flag  ships  and  similar  costs  of  oper¬ 
ating  foreign-flag  ships.  Sections  601,  (303,  4(3  U.S.C.  1171, 
1173. 

The  Federal  Maritime  Board  may  enter  into  operating- 
differential  subsidy  contracts  with  qualified  operators. 
These  contracts  govern  the  payment  of  subsidies  (Section 
603,  46  U.S.C.  1173)  and  the  recapture  by  the  United  States 
of  the  subsidy  so  received  (Section  6(K>,  46  U.S.C1.  1176). 
Section  606  requires  that  each  operating-differential  sub¬ 
sidy  contract  shall  provide  that  when,  over  the  contractor's 
ten-year  recapture  period,  its  net  profit  has  averaged  more 
than  10%  per  annum  upon  the  “capital  necessarily  em¬ 
ployed  in  its  subsidized  operations,"  the  contractor  must 
pay  to  the  United  States  an  amount  equal  to  one-half  of 
such  profits  in  excess  of  10%  per  annum  as  reimbursement 
for  subsidy  payments:  the  United  States  may  not,  however, 
recapture  more  than  the  amount  of  subsidy  paid  the  con¬ 
tractor.  This  provision  is  found  in  Article  11-28  of  the 
appellant's  subsidy  contract  (J.A.  82-84). 

The  Act  further  requires  that  each  contract  shall  provide 
for  the  maintenance  by  the  contractor  of  a  “capital  reserve 
fund"  and  a  “special  reserve  fund."  Section  607(a)  ( b)  (c), 
46  U.S.C.  1177.  These  funds  are  provided  for  in  Articles 
11-25  and  11-26  of  appellant’s  subsidy  contract  (J.A.  76-82). 
There  must  be  deposited  in  the  “capital  reserve  fund”  an 
amount  equal  to  annual  depreciation  on  subsidized  vessels, 
proceeds  from  sales  of  subsidized  vessels,  insurance  and 
indemnities  received  for  the  total  loss  of  subsidized  vessels; 
further  deposits  may  be  required  in  t lie  event  the  cumu¬ 
lative  net  profits  of  tin*  contractor  exceed  10%  per  annum 
from  the  date  when  the  contract  was  executed.  Section 
607(b);  J.A.  76-79. 

There  must  be  deposited  in  the  “special  reserve  fund" 
all  profits  in  excess  of  10%  per  annum  of  the  contractor’s 
“capital  necessarily  employed  in  the  business’’  not  already 
deposited  in  the  “capital  reserve  fund-.’’  It  is  to  the  “special 
reserve  fund”  that  the  United  States  looks  for  recapture. 
Section  607(c) ;  J.A.  79-82. 
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Section  607(d)  provides  that  the  Commission  shall  adopt 
and  prescribe  rules  and  regulations  for  the  administration 
of  the  reserve  funds  and  shall  include  therein  a  defini¬ 
tion  of  the  term  “capital  necessarily  employed  in  the  busi¬ 
ness/*  provided  that  the  term  shall  not  include  borrowed 
capital. 

B.  BACKGROUND  OF  THE  CONTROVERSY 

1.  Prewar  Operation s — General  Order  31 

Prior  to  World  War  II,  twelve  American-flag  operators, 
including  appellant,  had  operating-differential  subsidy  con¬ 
tracts.  At  that  time.  General  Order  31  (R.  181 11  46  CFR 
286.2  (194!)  ed.))  defined  “capital  necessarily  employed” 
as  roughly  equivalent  to  net  worth,  i.e.,  excess  of  assets  over 
liabilities.  Included  as  capital  were  the  balances  in  the 
Capital  and  Special  Reserve  Funds. 

When  this  definition  was  written  into  the  subsidy  con¬ 
tracts  in  1937  and  1938  the  subsidized  lines,  in  general,  had 
barely  enough  capital  for  the  needs  of  their  subsidized  oper¬ 
ations  (J.A.  31).  By  1941,  however,  the  operators  had 
accumulated  very  large  balances  in  their  reserve  funds 
because  of  large  earnings  from  1939-1941.  Therefore,  the 
Maritime  Commission  determined  G.O.  31  must  be  modified 
m>  that  the  pyramiding  of  earnings  in  the  reserve  funds 
would  not  have  the  effect  of  nullifying  the  recapture 
liability  of  the  operators  by  the  inclusion  in  capital  neces¬ 
sarily  employed  of  assets  for  which  there  was  no  foresee¬ 
able  need,  since  recapture  extends  only  to  those  profits 
exceeding  l(Kr  of  capital  necessarily  employed.  However, 
with  tin*  outbreak  of  the  war,  vessels  of  subsidized  and 
unsubsidized  operators  were  requisitioned  and  with  the 
suspension  of  subsidized  operations  the  working  out  of  a 
soiution  was  postponed  (J.A.  31-32). 

2.  Postwar  Operations 

At  the  end  of  the  war,  in  view  of  the  worldwide  political 
and  economic  changes  which  had  occurred,  the  Maritime 

1  The  parts  of  the  record  which  have  not  been  printed  will  be 
referred  to  at  the  pages  of  the  original  transcript. 


4 


Commission  notified  the  12  subsidized  operators,  including 
appellant,2 3  that  they  must  apply  for  permission  to  resume 
subsidized  operations  and  specify  the  scope  of  their  pro¬ 
posed  postwar  services.  The  right  to  be  paid  subsidy  in 
the  future  was  made  subject  to  the  following  provisions: 

provided  the  Commission,  as  soon  as  practicable  there¬ 
after,  approved  the  application  and  makes  all  deter¬ 
minations  necessary  under  the  Merchant  Marine  Act. 
1936,  and  provided  all  conditions  imposed  by  the  Com¬ 
mission  in  connection  with  its  approval  of  the  applica¬ 
tion  and  all  provisions  authorized  to  be  incorporated 
in  an  addendum  to  the  current  operating-differential 
subsidy  agreement  have  been  submitted  to  the  appli¬ 
cant  by  the  Commission  and  agreed  to  by  the  applicant 
in  writing.  (J.A.  62-63.) 

Appellant  submitted  an  application  and  agreed  •'  to  the 
terms  stated  in  the  Commission’s  letter  of  July  23,  1946 
(R.  52-64.  224-241). 


a.  Supplement  2  of  Crneral  Ordrr  .31 


On  November  20,  1946,  prior  to  the  resumption  of  sub¬ 
sidized  operations,  the  Commission  notified  all  prewar  sub¬ 
sidized  operators,  including  appellant,  that  it  intended  to 
revise  G.O.  31,  and  submitted  for  their  consideration  a 
draft  of  proposed  Supplement  2  of  G.O.  31  <  J.A.  65).  The 
conditions  making  such  revision  necessary  had  been  consid¬ 
erably  aggravated  by  the  war.  As  of  January  1,  1947.  the 
date  of  resumption  of  subsidized  operations,  the  operators 
were  abnormally  “long”  of  cash,  due  to  1940-41  earnings, 
payments  for  requisitioned  ships  and  insurance  payments 
for  vessels  lost  during  the  war,  and  abnormally  “short” 
of  ships,  due  to  war  losses  and  requisitioning  (J.A.  32-33; 
R.  397). 


2  Appellant  was  notified  by  letter  of  July  23,  1946  (J.A.  62>. 

3  Appellant  stated  that  the  procedure  with  respect  to  the  Com¬ 
mission's  consideration  of  the  application,  as  set  forth  in  the  Com¬ 
mission’s  letter  of  July  23,  was  satisfactory  (R.  57). 


Numerous  conferences  were  held  with  the  industry  oif 
Supplement  2;  however,  it  was  unacceptable  to  the  operf 
ators  and  was  withdrawn  on  November  30,  1948,  with  direef 
tions  that  the  matter  be  reconsidered  (J.A.  33;  R.  310)1. 
The  main  objection  to  Supplement  2  was  that,  of  the  half 
anees  in  the  capital  reserve  fund,  only  those  which  equalled 

i 

outstanding  mortgage  indebtedness  on  subsidized  vesseU 
wore  to  be  included  in  capital  necessarily  employed.  Tlid 
operators  said  that  postwar  conditions  created  an  uni 
avoidable  time  lag  between  January  1,  1947  and  the  datif 
when  contracts  for  the  purchase  or  construction  of  ship  si 
could  be  executed,  and  therefore  capital  necessarily  em| 
ploved  should  include  not  onlv  funds  actuallv  committed 
to  the  purchase  of  ships,  but  also  funds  awaiting  commit¬ 
ment  (J.A.  32-33). 

/>.  ( icucral  Order  71  j 

Following  further  conferences  and  staff  study,  a  ne\y 
definition,  (Sonera  1  Order  71,  was  submitted  for  the  operaf 
tors'  comment  in  1949  (J.  A.  34;  R.  349,  332-371).  It  defined 
capital  necessarily  employed  as  excluding  all  assets  except 
ship  equities,  net  working  capital  equal  to  voyage  expenses!, 
net  equity  in  other  physical  assets  employed  in  subsidized 
service,  funded  depreciation  on  subsidized  vessels,  ah 
amount  equal  to  a  23/<  down  payment  on  new  subsidized 
vc'- sols  under  executed  purchase  contracts  and  a  certain 
minimum  amount  required  by  statute  to  be  retained  in  tluf 
special  reserve  fund;  it  excluded  capital  reserve  funds  oblif 
gated  under  ship  mortgages  or  otherwise  awaiting  expend'd 
ture  for  new  or  replacement  vessels  (J.  A.  12,  34). 

Fp  to  this  time  both  the  Commission  and  the  operators 
had  discussed  the  new  definition  on  the  assumption  that 
it  would  become  effective  as  of  the  resumption  of  subf 
sidized  operations  on  January  1,  1947  (J.  A.  32,  34,  03c 
R.  247,  249,  333-303).  The  operators,  however,  objected 
that  the  definition  failed  to  take  account  of  the  abnormal 
situation  in  January,  1947,  in  that  they  held  more  cash  than 
would  normally  be  required  and  which  was  converted  intd 
ships,  during  1947  and  the  next  year  or  so.  Therefore,  theN 
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proposed  that  it*  the  new  definition  was  made  effective  .Janu¬ 
ary  1,  1 1  >47.  it  should  include  in  capital  necessarily  employed 
funds  actually  expended  between  .January  1.  1 1 >47  and 
December  .‘11.  1949  to  acquire  vessels  to  be  used  in  subsi¬ 
dized  services  (J.A.  35 :  H.  .'*(>4). 

The  t  'ommission  did  not  accept  this  suggestion,  but  in 
adopting  O.  ( >.  71  4  it  did  make  the  new  definition  effective 
for  each  operator  only  at  the  end  of  its  ten-year  recapture 
period  current  on  December  .*11.  1946,  leaving  the  (I.  ( >.  .‘11 
definition  in  effect  until  that  time  (.1.  A.  35-36).  Delaying 
the  effective  date  of  the  new  definition  had  the  effect,  as  did 
the  operators*  proposal,  of  allowing  for  the  operators* 
“long  cash,  short  ships**  situation,  for  in  most  cases  this 
permitted  the  “net  worth”  definition  of  0.  ( >.  .’11  to  apply 
during  the  period  of  much  of  the  ship  acquisition. 

During  tie*  period  in  which  the  new  definition  of  capital 
necessarily  employed  was  being  worked  out,  negotiations 
were  proceeding:  between  the  Commission  and  the  various 
operators.  including  appellant,  upon  the  numerous  other 
provisions  of  the  contracts.  With  several  operators  full 
agreement  was  reached  on  all  terms  in  the  half  year  follow¬ 
ing  issuance  of  (I.  ( ).  71.  Between  December  29.  1949  and 
May  1.  195<t  the  Commission  executed  operating-differential 
subsidy  contracts  with  seven  operators  *  f.J.  A.  .‘17).  Kadi 
of  the  seven  contracts  contained  Article  II-29,'1  which  pro¬ 
vided  that  the  0.  ( ).  .'11  definition  of  capital  necessarily  em¬ 
ployed  was  to  apply  until  the  end  of  the  operator’s  recap¬ 
ture  period  current  on  December  .*11,  1946,  and  thereafter 
the  (J.  <).  71  definition  would  apply.7 

i  Five  operators,  including  appellant,  had  not  executed 


4  fl.O.  71  was  promulgated  on  December  21,  1949.  and  i<  set  forth 
at  J.A.  12-26. 

•'The  contracts  arc  referred  to  as  “resumption  addenda”  to  the 
subsidy  contracts  suspended  by  the  war,  but  in  fact  each  “adden¬ 
dum”  is  a  complete  integrated  contract  between  the  operator  and 
the  United  States.  See.  e.g..  J.A.  66-86;  R.  68-125. 

Article  11-29  is  set  forth  at  J.A.  84-85. 

7  The  dates  as  of  which  the  0.0.  71  definition  became  effective 
for  the  seven  operators  under  this  formula  art*  found  at  J.A.  37. 


resumption  addenda  by  May  1,  1950.  Appellant  did  not 
execute  a  resumption  addendum  until  October  5,  1951,  al¬ 
though  continuous  negotiations  were  under  way  from  1947 
until  that  time,  with  particular  difficulty  experienced  in 
reaching  agreement  with  respect  to  itineraries,  frequency 
of  sailings,  and  the  submission  of  a  program  for  replace¬ 
ment  of  appellant's  subsidized  vessels  (J.  A.  97,  101,  121, 
12b,  12S ;  h\  24S.  250-50*,  512-510.  519-355,  591,  398,  400, 
403.  408,  410,  411.  415,  418.  427,  429,  431,  433,  402,  403). 

Taking  up  appellant's  application  for  resumption  of  sub¬ 
sidized  operations,  on  May  15,  1949  the  Commission  ten¬ 
dered  appellant  a  summary  of  provisions  to  be  included  in 
a  resumption  addendum  (J.  A.  101).  The  provisions  dealt, 
inti  r  alia,  with  frequency  of  sailings,  itineraries,  types  of 
vessels,  computation  and  administration  of  subsidy  pay¬ 
ments,  and  the  defining  of  capital  necessarily  employed. 
Appellant  was  asked  to  concur  in  the  terms  by  endorsing 
and  returning  a  copy  of  the  letter  (J.A.  120).  Appellant 

did  not  do  so,  but.  instead,  wrote  to  the  Commission  on  Julv 

♦ 

1.  1949,  stating  its  disagreement  with  several  aspects  of  the 
Commission’s  proposal,  making  counterproposals  and  con¬ 
cluding  that  *  *  subject  to  the  above,  we  concur”  (J.  A.  121). 
The  Commission  replied  on  July  14,  1949  that  it  would  study 
appellant’s  counterproposals  (J.  A.  12b).  Further  cor¬ 
respondence  and  negotiations  ensued,  particularly  with  re¬ 
spect  to  appellant's  replacement  program  under  Sections 
605  (  1>)  and  607(b)  of  the  Act  (J.  A.  128,  141;  R.  348,  391, 
598,  411,  418,  427,  429,  431,  4(52.  464,  4G5). 

In  the  meantime,  on  May  18,  1950  the  House  Committee 
on  Expenditures  in  the  Executive  Departments  issued  a 
report  (11.  IT  Rep.  Xo.  2104,  81st  Cong.,  2d  Sess.)  criticiz¬ 
ing  as  improperly  costly  to  the  United  States  the  deferred 
effective  date  of  the  G.  O.  71  definition  of  capital  necessarily 
employed,  and  recommending  that  the  Commission  review 
its  decision  (R.  409).  Similar  criticism  was  leveled  in  the 
Comptroller  General's  Audit  Report  for  the  fiscal  years 
1948  and  1949,  H.  Doc.  No.  465,  81st  Cong.,  2d  Sess.  (J.  A. 
29-30). 


Tlu*  Federal  Maritime  Board'  thereupon  undertook  a 
reexamination  ol‘  (I.  O.  71.  and  reopened  discussions  with 
the  operators.  However,  those  operators  which  had  already 
executed  resumption  addenda  including  Article  1 1  -ill »  relied 
<»n  their  contractual  rights  and  refused  to  agree  to  make 
H.  < ).  71  effective  .January  !.  1 1 >47.  even  though  tlu*  Board 
proposed  to  amend  the  definition  of  capital  necessarily  em¬ 
ployed  >o  a>  to  include  amount.-  actually  disbursed  from 
the  capital  reserve  funds  between  .January  1.  1  i >47  and  De¬ 
cember  nl.  l'.*41*  for  the  acquisition  or  improvement  of  ves- 
s « *  i  s  for  subsidized  operations  ( J.  A.  3S-3J>). 


el  Art  nl-  I-lifeJt  1 )  <>J  tin  S  <t  L>itl//  ( 'out  roofs  mo!  .1 
meut  1  to  0.  O.  71 


From  May  IS,  lp.jn  on.  while  the  definition  of  capital 
necessarily  employed  and  its  effective  date  were  be  ini?  re¬ 
considered.  with  one  exception,’’  all  resumption  addenda 
which  were  executed  included  Article  144(c)(1)  which 
provided: 


1-14.  I’rorisions  of  Part  II  of  this  Afire*  no  ut. 

*  *  *  (c)  Xotwithstanding  any  provisions  to  tlu* 

contrary  in  this  Part  I  or  Part  II, 

( 1  )  t  iie  ( Jperator  auree s  to  accept  any  changes  by  1  lu* 
Fnited  States  in  tlu*  definition  < » t*  the  term  ‘‘Capital 
Xecessarily  Idmployed  in  the  Business”  as  set  forth  in 


s  Effective  May  24.  1950.  the  functions  of  the  Commission  were 
transferred  to  the  Federal  Maritime  Board  and  the  Maritime  Ad¬ 
ministrator.  pursuant  to  Reorganization  Plan  Xo.  21  of  1  *>."»( ). 

'•'The  resumption  addendum  between  Moore-McCormack  I.ines 
and  the  Fnited  States,  executed  March  8.  1951.  did  not  include 
Article  1-14(0  <1  i.  This  was  because  on  February  10.  1950.  Moorc- 
MeCormack  had  been  tendered  a  summary  of  contractual  pro¬ 
visions  including  Article  11-29.  which  Moore-McCormack  formally 
accepted  on  February  27.  1950  by  endorsing  its  acceptance  on  the 
Commissions  letter  as  requested  (R.  377-387i.  The  Board  con¬ 
cluded  that  this  written  offer  and  acceptance  constituted  an  in¬ 
formal.  but  binding,  contract  by  the  Commission  to  give.  and  bv 
Moore-McCormack  to  accept.  Article  1 1-29  and  that  Moore-Mc¬ 
Cormack.  therefore,  stood  on  the  same  legal  footing  with  respect  to 
Article  11-29  as  the  other  seven  contracting  lines  (J.A.  41-42 1. 
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General  Order  71  of  the  Commission,  including,  without 
limitation,  changes  with  respect  to  the  effective  date  of 
said  definition  :  w  *  *  ( J.  A.  75). 

Tiie  Board  thereupon  tendered  to  appellant  a  contract 
which  included  Article  l-14(c)(l)  and  appellant  replied  on 
July  20,  1951,  objecting  to  numerous  provisions  of  the  con¬ 
tract,  including  Article  I-14(c)(l),  requesting  numerous 
changes  and  asking  for  an  indetinite  time  within  which  to 
submit  a  replacement  program  (R.  465). 

After  further  negotiations,  the  resumption  addendum 
between  appellant  and  the  United  States  was  executed  on 
October  5.  1951  (J.  A.  66-86:  R.  68-125). 

On  September  17,  1952  the  Board  issued  Amendment  1  to 
(J.  O.  71  (J.  A.  26),  and  the  report  10  explaining  its  decision 
( J.  A.  2S-54).  The  Board  decided  that  as  to  the  eight  opera¬ 
tors  which  had  executed  resumption  addenda  including 
Article  11-29  but  not  including  Article  I-14(c)(l)  the  G.  0. 
71  definition  of  capital  necessarily  employed  could  not 
legally  be  applied  before  termination  of  the  contractors’ 
respective  recapture  periods  current  on  December  31,  1946. 
With  respect  to  those  contractors,  including  appellant, 
which  had  agreed  to  Article  I-14(c)(l),  the  Board  decided 
that  tin*  (i.  O.  71  definition  could,  and  as  amended  should,  be 
applied  from  January  1,  1947.  In  setting  the  effective  date 
of  the  G.  (>.  71  definition  at  January  1,  1947  for  the  latter 
group  of  contractors,  the  Board  allowed  for  the  “long  cash, 
short  ships*'  situation  by  amending  the  definition  to  include, 
as  the  operators  had  requested  in  1949  (R.  364),  amounts 
actually  disbursed  from  the  capital  reserve  fund  between 
January  1,  1947  and  December  31,  1949  for  the  acquisition 
or  improvement  of  vessels  for  subsidized  operations.  In 
reaching  its  decision,  the  Board  stated  it  did  not  believe  it 
would  be  justified  in  granting  to  the  non-contracting  opera¬ 
tors  a  definition  which  did  not  represent  a  reasonable  solu¬ 
tion  of  the  problems,  simply  because  it  was  barred  by  con- 


10  Appellant  and  appellees  have  stipulated  that  the  facts  recited  in 
this  report  arc  true  (R.  161). 
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t mutual  obligations  from  applying  the  definition  to  the 
remaining  operator  (J.  A.  47). 

C.  THE  PRESENT  ACTION 

The  present  action  was  instituted  on  June  IS,  (J.  A. 
1).  The  ease  was  submitted  on  stipulated  facts  and  docu¬ 
mentary  evidence  to  the  Court  below  on  May  ‘J(>,  lPoo,  at 
which  time  the  Court  requested  the  parties  to  submit  briefs 
discussing  the  jurisdiction  of  the  Court  to  pass  upon  the 
substantive  issues. 

( hi  July  Jit.  1  !♦").')  the  District  Court  filed  its  opinion  dis¬ 
missing  the  complaint  for  lack  of  jurisdiction  (J.  A.  14J- 
14's).  The  order  was  entered  on  August  lb,  197)7).  The  Dis¬ 
trict  Court  held — 

it  is  clear  that  the  ultimate  effect  of  a  decision  [on  the 
merits  of  tin*  case]  will  determine  whether  or  not  verv 
large  sum<  of  money  will  be  paid  into  the  Treasure  of 

1  the  Cnited  States,  or  whet  her  or  not  such  sums  of  monev 

• 

are  the  property  of  the  plaintiff,  to  which  it  is  entitled. 
Unquestionably,  if  the  money  is  wrongfully  exacted 
from  the  plaintiff  by  virtue  of  its  contract  obligations, 
it  has  a  clear  remedy  by  reason  of  the  consent  of  the 
l  nited  States  to  he  sued  in  the  Court  of  Claims.  That 

1  court  unquestionably  has  the  right  to  consider  and  de¬ 
termine  J  he  validity  of  the  action  of  the  Board,  and 
should  it  determine  the  questioned  action  to  be  invalid, 
there  can  be  no  doubt  that  the  plaintiff  would  receive 
tin*  complete  relief  it  seeks,  even  as  to  t hose  funds  which 
it  is  required  to  deposit  in  the  special  reserve  fund.  I 

1  cannot  agree  with  the  contention  of  the  plaintiff  that 
the  determination  here  sought  is  independent  of  the 
provisions  of  tin*  “resumption  addenda**  contract,  but, 
on  the  contrary,  it  seems  to  me  to  be  of  the  very  warp 
and  woof  of  that  contract  as  it  is  construed  by  the  (Jov- 
ernment  in  its  relation  to  the  controversy  here  pre¬ 
sented.  I  cannot  see  how  the  interests  of  the  Cnited 
States  in  the  fund  in  question  can  be  determined  in  a 
controversy  to  which  the  United  States  is  not  a  party. 
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STATUTES  INVOLVED 

The  relevant  provisions  of  the  Merchant  Marine  Act, 
1036,  are  set  forth  in  the  appendix  to  appellant’s  brief, 
pages  40-55. 

SUMMARY  OF  ARGUMENT 


The  District  Court  lacks  jurisdiction  over  this  suit  for 
seven  reasons. 

A.  A  judgment  on  the  merits  of  this  case  will  determine  | 
how  much  subsidy  must  be  paid  appellant  and  how  much  j 
can  be  recaptured  by  the  United  States.  Both  of  these  j 
matters  are  governed  completely  by  the  subsidy  contract  j 
between  the  parties  (J.  A.  66-86)  and  a  decision  on  the  ! 
merits  of  this  case  will  determine  the  rights  and  obligations  ! 
of  the  United  States  under  its  subsidy  contract  with  appel-  ! 
hint.  Therefore  the  United  States  is  an  indispensable  ! 
party,  and  the  suit  must  be  dismissed  since  the  United  States  | 
lias  not  consented  to  have  these  contractual  rights  and  obli¬ 
gations  determined  in  the  District  Court.  T Veils  v.  Roper,  j 
246  U.  S.  335;  Akfiebolayet  Bofors  v.  United  States,  90  App.  j 
1).  C.  92,  194  F.  2d  145;  McKay  v.  Central  Electric  Power  j 
Cooperative .  —  App.  D.  C.  — ,  223  F.  2d  623. 

I>.  If  the  District  Court  ruled  that  appellees  must  use  the  j 
definition  of  capital  necessarily  employed  set  forth  in  G.  0.  j 
31  to  determine  the  amount  of  subsidy  to  be  recaptured  by  j 
the  United  States  during  the  period  from  January  1,  1947  j 
to  September  30, 1948,  the  United  States  would  be  obligated  j 
to  pay  appellant  a  sum  in  excess  of  $10,000.  Therefore,  the  j 
nature  and  effect  of  this  proceeding  is  such  that  the  judg-j 
ment  sought  will  expend  itself  on  the  public  treasury  andj 
the  United  States  is  an  indispensable  party  to  the  action.  I 
Mine  Safety  Appliances  Co.  v.  Forrestal,  326  IT.  S.  371;; 
Ford  Motor  Co.  v.  Department  of  Treasury  of  Indiana .  323 1 
U.  S.  459 ;  Ex  parte  State  of  New  York.  256  U.  S.  490.  Since  j 
the  United  States  has  not  consented  to  be  sued  in  the  Dis-i 
trict  Court  for  the  recovery  of  a  sum  of  money  over  $10,000,! 
this  suit  must  be  dismissed. 


I 

i 

! 

i 
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C.  Tf  tins  is  considered  merely  a  suit  for  review  of  al¬ 
legedly  illegal  administrative  action  it  is  still  an  uncon¬ 
sented  suit  against  the  United  States  unless  appellees  were 
acting  under  an  unconstitutional  statute  or  in  excess  of 
their  statutory  authority.  Larson  v.  Domestic  tf-  Foreign 
(  om  merer  Corp..  337  l  .  S.  fis2.  A  claim  of  error  in  the 
exercise  of  delegated  power  is  not  sufficient  lnit  it  must 
appear  that  appellees'  action  conflicted  with  the  terms  of 
their  statutory  authority.  TTV>7  Const  Exploration  Co.  v. 
MrR  at/,  b3  App.  I).  (  .  30*.  *213  F.  2d  ">S2.  Since  appellees 
were  authorized  hv  statute  to  define  capital  m*cessarilv  em¬ 
ployed.  there  i-  no  such  conflict  and  this  is  a  suit  aarainst  tin* 

’I  nitod  States.  State  of  Arizona  v.  Jlohlnf.  —  App.  ]).  ( ’. 
— .  221  F.  2d 

D.  Appellant  has  no  standing  to  sue  the  Federal  Maritime 
Board  and  its  members.  A  federal  court  does  not  have 
jurisdiction  to  pass  upon  the  merits  of  a  case  until  tin*  plain¬ 
tiff  shows  it  has  suffered  a  legal  wronir.  Perkins  v.  I.nkens 
Steel  Co ..  310  I  .  S.  113:  Kansas  Citp  Potrer  <0  Light  Co.  v. 
McKatf.  No.  12007.  C.  A.  IX  C..  April  28.  15)7,5.  cert,  denied. 
November  7.  lb.).,.  Appellant  cannot  rely  on  auv  rights  it 
may  have  under  its  subsidy  contract  with  the  United  States 
to  give  it  standing  to  seek  judicial  review  of  appellee>’ 
action. 

Aside  from  this  contract,  however,  appellant  has  no  l,*iral 
risrht.  Tin*  Merchant  Marine  Act,  4!>  Stat.  1 0S5.  40  V.  S.  (*. 
1101  et  setp.  "fives  appellant  no  right  to  a  particular  defini¬ 
tion  of  capital  necessarily  employed.  Nor  can  appellant 
rely  on  the  Administrative  Procedure  Act,  00  Stat.  237,  7> 
I  :  S.  U.  1001.  Tiie  Board's  action  is  exempt  from  the  terms 
of  this  act  because  it  applies  only  to  agency  action  which 
is  not  committed  to  agency  discretion  (defining  of  capital 
necessarily  employed  is  clearly  committed  to  appellees’  dis- 
cretion)  and  it  does  not  apply  to  action  for  which  there  is  an 
adequate  remedy  in  another  court  (appellant  has  an  ade¬ 
quate  remedy  in  the  Court  of  Claims).  In  any  event,  the 
Administrative  Procedure  Act  does  not  itself  create*  a  legal 
interest  and  before  one  can  avail  himself  of  the  remedy 
provided  in  this  act  he  must  satisfy  the  constitutional  re- 
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quirement  of  standing  to  sue,  which  appellant  cannot  do. : 
Kansas  City  Power  <£*  Light  Co.  v.  McKay,  supra;  Fahey  v. i 
O’Mel  venyd'  Myers.  200  F.  2d  420  (C.  A.  9). 

K.  This  suit  does  not  state  a  claim  within  the  equity  juris-  j 
diction  of  the  District  Court  for  any  one  of  three  reasons.  | 


1.  If  appellant  is  not  seeking  a  money  judgment,  then  all  it 
wants  is  an  advisory  opinion  as  to  its  rights  vis-a-vis  the 
United  States,  which  federal  courts  have  no  jurisdiction  to 
grant.  Coffman  v.  Breeze  Corporations.  Inc..  323  U.  S.  316. 

2.  Appellant  has  asked  the  District  Court  to  rule  that  one; 
particular  definition  must  be  used  in  computing  its  capital! 
necessarily  employed  for  the  period  from  January  1,  1947  j 
to  September  30.  1948.  Article  1-14  { c )  ( 1 )  of  the  subsidy! 
contract  provides  that  appellant  will  accept  any  definition; 
formulated  bv  the  Board.  Therefore,  appellant’s  request! 
for  relief  cannot  be  granted  without  reforming  Article  I-! 
14(c)(1),  which  the  Court  has  no  authority  to  do,  since! 
the  contract  in  its  written  form,  expresses  the  intent  of  the! 
parties  and  there  was  no  mistake  by  appellant  or  fraud! 
on  the  part  of  appellees.  5  'Williston,  Contracts.  $S  1547-j 
1549. 


3.  Appellant’s  remedy  is  properly  a  suit  in  the  Court  of  I 
Claims  on  its  subsidy  contract.  McKay  v.  Central  Electric 
Power  Cooperative,  supra;  Richfield  Oil  Corp.  v.  United  \ 
States.  207  F.  2d  864  (C.  A.  9). 

11 

G.  O.  71,  Amendment  1  cannot  be  invalidated  on  the; 
grounds  that  it  is  either  discriminatory  or  retroactive. 

A.  Under  G.  O.  71,  Amendment  1,  appellant  is  treated  dif¬ 
ferently  from  other  subsidized  lines.  However,  no  line  was  | 
treated  like  another  under  G.  0.  71,  since  under  that  order! 
the  various  operators  had  the  benefit  of  G.  0.  31  for  dif-  j 
ferent  periods  of  time  depending  on  the  termination  dates  | 
of  their  respective  recapture  periods.  Appellant,  however,  | 
does  not  object  to  the  discrimination  inherent  in  G.:  0.  71  j 
and  thus  recognizes  the  power  of  the  Board  to  issue  a  dis- ! 
criminatory  regulation. 


i 
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There  is  no  rule  of  law  that  anv  regulation  which  is  dis- 
criminatory  is  illeeral.  The  issue  is  alwavs  the  reasonable- 
ness  of  the  discrimination  in  relation  to  the  purposes  of  the 
act.  Ft.  Ft.  Commission  of  Texas  v.  Fion  a n  Xichols  Oil  Co.. 
311  U.  S.  570;  Continental  Distilling  Corp.  v.  Hmnphn  y. 
—  App.  D.  C.  — ,  220  F.  2d  367.  Amendment  1  to  (1.  O.  71 
was  necessary  to  effectuate  the  purposes  of  the  Act  since  tin* 
Government's  ritrht  of  recapture  was  practically  nullified  by 
the  use  of  the  liberal  definition  in  G.  O.  31.  That  appellees 
were  prevented  by  contractual  obligations  from  applying  a 
reasonable  definition  to  seven  of  the  operators  does  not 
make  the  application  of  such  a  definition  to  four  operators 
illegally  discriminatory. 

Xor  is  the  regulation  discriminatory  on  the  contract  no- 
eontract  basis.  Appellant  did  not  have  a  contractual  right 
to  the  use  of  G.  0.  31  during  the  period  from  January  1, 
1947  to  September  30,  194$,  because  appellant  and  the 
United  States  never  reached  agreement  on  the  terms  of  the 
contract  until  October,  1951.  1  Uorbin.  Contracts  '  31. 

Even  if  the  court  viewed  the  exchange  of  letters  in  March 
and  July  of  1949  as  an  offer  and  acceptance,  there  was  no 
discrimination  against  appellant,  because  the  March  1949 
letter  from  appellees  offered  appellant  nothing  more  than 
tht  right  to  G.  ().  31.  as  amended  from  time  to  time;  (J.  O. 
71,  Amendment  1  was  an  amendment  to  G.  0.  31. 

B.  Appellant  does  not  really  contend  that  all  retroactive 
regulations  are  invalid,  since  it  is  willing  to  be  bound  by  a 
regulation  retroactive  to  September  30,  194$  but  not  one 
retroactive  to  January  1,  1947.  In  any  event,  it  is  well- 
established  that  no  principle  of  law  forbids  all  retroactive 
rules  and  regulations.  Chase  Securities  Corp.  v.  Donald- 
son.  325  U.  S.  304;  Pnraminn  I/uml/er  Co.  v.  Marshall.  309 
U.  S.  370.  Retroactive  rule-making  i<  upheld  if  it  is  rea¬ 
sonable  in  the  light  of  the  purposes  of  the  statute.  Addison 
v.  Holly  FFill  Fruit  Products.  Inc..  322  V.  S.  607;  SEC  v. 
Chenery  Corp.,  332  IT.  S.  194. 

The  usual  objection  to  a  retroactive  change  in  a  regula¬ 
tion  is  that  the  party  affected  relied  on  the  prior  rule  to  its 
detriment.  Here,  appellant  was  advised  in  1946  that  the 
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definition  of  capital  necessarily  employed  would  be  revisecj. 
as  of  January  1,  1047  and  appellant  could  not  justifiably 
rely  on  the  continuation  of  G.  0.  31.  Furthermore,'  appelj 
lant  has  suffered  no  hardship  from  the  fact  that  the  new 
definition  was  promulgated  subsequent,  rather  than  prior; 
to  January  1.  1047.  Section  4(e)  of  the  Administrative 
Procedure  Act  does  not  render  the  regulation  invalid  since 
that  section  does  not  apply  to  any  matter  relating  to  grantsj 
benefits  or  contracts  and  because  there  was  “good  cause’’ 
for  the  retroactivity. 

Appellant  bound  itself  in  Article  I-14(c)(l)  to  accept 
any  changes  by  the  Board  in  G.  0.  71  and  the  effective  dat^ 
thereof.  This  is  not  a  case  where  appellees  attempted  by 
contract  to  gain  power  they  did  not  otherwise  possess,  since 
appellees  already  had  the  statutory  authority  to  define  capj 
ital  necessarily  employed. 

ARGUMENT 

I  | 

I 

THK  DISTRICT  COURT  CORRECTLY  DISMISSED 
THE  COMPLAINT  FOR  LACK  OF  JURISDICTION  j 

i 

l 

Appellant  seeks  a  judgment  determining  its  right  to  very 
large  sums  of  money,  this  right  being  governed  bv  a  con-i 
tract  between  appellant  and  the  United  States.  Appellees 
contend  the  decision  that  the  District  Court  lacks  juris-l 
diction  over  this  suit  is  correct  for  the  following  reasons] 

A.  This  is  a  suit  to  which  the  United  States  has  not 
consented  and  to  which  it  is  an  indispensable  party  because  j 

(1)  it  is  a  suit  to  determine  the  contractual  rights  and 
obligations  of  the  United  States 

(2)  it  is  a  suit  to  determine  the  monetary  rights  of  thq 
United  States  and 

(3)  even  if  this  were  merely  a  suit  to  review  allegedly 
illegal  administrative  action,  it  is  an  unconsented  suit 
against  the  United  States  because  appellees  were  neither 
acting  under  an  unconstitutional  statute  nor  in  excess  of 
their  statutorv  authority. 

V  % 


B.  Except  as  appellant  relies  upon  contract  rights  found 
in  its  subsidy  contract  with  the  United  States,  it  has  no 
standing  to  sue. 

C.  This  suit  does  not  state  a  claim  within  the  equity 
jurisdiction  of  the  Uourt  because: 

(1)  appellant  seeks  reformation  of  its  subsidy  contract 
and  the  granting  of  such  relief  is  beyond  the  Court's  equity 
powers 

(2)  appellant  has  an  adequate  remedy  at  law  in  the 
Court  of  Claims  and 

(3)  appellant  is  requesting  an  advisory  opinion  on  it- 
contract  rights  airainst  the  United  States. 

We  now  turn  to  a  discussion  of  the  reasons  requiring  a 
dismissal  of  this  action  for  lack  of  jurisdiction. 

A.  THIS  IS  A  Sl'IT  To  WHICH  THE  UNITED  STATES  IS  AN 
INDISPENSABLE  PARTY  AND  To  WHICH  IT  HAS  NOT 
CONSENTED 

1.  A  Decision  on  the  Merits  Will  Determine  the  Sights  anil 
Obligations  of  the  1’ niter/  States  Under  Its  Contract 
with  Appellant 

The  District  Court  held  that  the  determination  sought  in 
this  action  is  “of  the  very  warp  and  woof  .  .  .  of  (appel¬ 
lant's]  ‘resumption  addenda*  contract  as  it  i>  construed  by 
the  Government  in  its  relation  to  the  controversy  here 
presented.’*  (J.A.  14S. ) 

We  shall  show  that  this  decision  is  correct  and  is  sufficient 
reason  for  dismissal  of  the  action. 

Appellant’s  suit  is  designed  to  revise  upwards,  by  dimin¬ 
ishing  recapture,  the  subsidy  which  it  has  received,  and 
will  receive,  under  its  subsidy  contract  with  the  United 
States.  Appellant  argues  that  a  decision  that  G.O.  31  must 
be  used  in  determining  the  amount  of  subsidy  to  which 
appellant  is  entitled  can  be  made  without  any  reference 
whatsoever  to  the  subsidy  contract,  and  that  appellant 
merely  seeks  relief  from  an  unlawful  regulation.  Ob¬ 
viously,  appellant  is  claiming  that  the  regulation  is  unlaw- 
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ful.  The  question  is  how  the  issue  of  the  validity  of  the  i 
regulation  gets  before  the  court  and  the  answer  is  that  j 
the  issue  arises  in  the  context  of  a  contract  dispute  between  j 
the  parties.  The  crucial  factor  is  the  effect  of  the  judgment  j 
or  decree,  and  any  judgment  rendered  on  the  merits  of  ap- ! 
pedant's  claim  would  determine  the  rights  of  the  United! 
States  under  its  contract. 

Th-  entire  subsidy  relation  between  appellant  and  the  I 
United  States  is  governed  by  the  subsidy  contract.  The 
Act  provides  for  the  payment  of  subsidies  only  to  those  i 
who  have  entered  into  contracts.11  Section  601  et  seq.  The  j 
obligation  of  the  United  States  to  pay  subsidy  rests  on  : 
Article  1-1  of  the  contract  (J.A.  67);  the  determination  of 
the  amount  <>f  subsidy  is  governed  by  Article  1-4  (J.A.  73;  j 
R.  75- 77) :  the  definition  of  capital  necessarily  employed  is 
governed  by  Article  I-14(c)(l)  (J.A.  74-75).  Part  II  of  j 
the  subsidy  contract  consists  of  extremely  detailed  pro-  j 
visions  covering  all  aspects  of  the  subsidy  relation  between 
the  parties  i  K.  86-125),  including  the  provision  in  Article 
11-28  for  the  recapture  by  the  United  States  of  excess 
profits  (J.A.  82-84).  Appellant  cannot  reasonably  contend 
that  the  court  can  render  a  judgment  which  will  cause  ap-  j 
pedant's  subsidy,  pat pneut  of  which  is  governed  hy  the 
•  out root,  to  be  increased  on  the  ground  that  the  amount  j 
recaptured  by  the  United  States,  pursuant  to  the  contract,  j 
was  excessive  in  that  one  definition  of  capital  necessarily  j 
employed,  rather  than  another,  was  used,  in  accordance  j 
with  tin-  contract,  and  that  such  a  decision  can  be  reached 
without  making  a  determination  of  the  contractual  rights  i 
and  obligations  of  the  appellant  and  the  United  States. 

Appellant  contends  that  it  is  not  complaining  of  the 
contract  and  does  not  seek  to  reform  Article  I-14(e)(l), 
but  only  asks  a  declaration  that  G.O.  71,  Amendment  1 
cannot  be  applied  to  it  before  September  30,  1948.  How¬ 
ever,  paragraph  2  of  appellant’s  prayer  for  relief  shows 
that  it  is  asking  more  than  this,  for  it  asks  the  court  to — 

11  The  Federal  Maritime  Board  has  stated  that  in  the  light  of  the 
content  and  legislative  history  of  the  Act,  it  is  clear  that  subsidy 
contracts  have,  and  were  intended  by  Congress  to  have,  all  the  at¬ 
tributes  of  any  commercial  contract  (J.A.  42). 


adjudge  and  declare  that  the  definition  of  ‘capital  neces- 
i  sarily  employed  in  the  business,’  as  defined  in  General 
Order  71  and  Amendment  1  thereto  cannot  lawfully 
be  applied  to  plaintiff  for  any  period  prior  to  Sep¬ 
tember  30,  1948,  the  termination  date  of  plaintiff’s  ten- 
year  recapture  period  current  on  December  31,  194(3, 
and  that  plaintiff  equally  with  the  steamship  lines 
i  formally  executing  subsidy  contracts  prior  to  May  1, 
1951,  is  entitled  to  have  General  Order  31  applied  dur¬ 
ing  said  recapture  period.  [Emphasis  added]  ( J.A.  11). 

Such  a  decision  must  necessarily  abrogate  and  nullify  Ar¬ 
ticle  1-14 ( c)  ( 1 ) .  Appellant  obfuscates  the  issue  when  it 
says  Article  1-14 (c)(1)  must  be  read  to  refer  only  to  a 
lawful  regulation,  because  appellant  now  claims  that  only 
one  definition  is  lawful  and  that  definition  is  precisely  the 
one  the  use  of  which  Article  I-14(c)(l)  was  intended  to 
prevent. 

In  summation,  the  United  States  agreed  to  give  appel¬ 
lant  a  subsidy  in  consideration  of  appellant's  agreement  to 
do  certain  things.  One  of  appellant’s  agreements  was  that 
if  would — 

accept  any  changes  by  the  United  States  in  the  defini¬ 
tion  of  the  term  ‘Capital  Necessarily  Employed  in  the 
Business’  as  set  forth  in  General  Order  71  of  the  Com¬ 
mission,  including,  without  limitation,  changes  with 
respect  to  the  effective  date  of  said  definition.  .  .  .  (Ar¬ 
ticle  I-14(c)(l),  J.A.  75.) 

Appellant  now  asks  the  Court  to  order  the  use  of  one 
particular  definition,  thus  nullifying  Article  1-14 (c)  ( 1 ) 
and  depriving  the  United  States  of  the  benefit  of  a 
provision  in  its  contract.  A  suit  for  this  purpose  must 
involve  the  contractual  rights  and  obligations  running 
between  the  appellant  and  the  United  States.12 

12  Appellant’s  discussion  of  the  merits  raises  even  more  contract 
problems.  In  attempting  to  show  discrimination  against  it,  appel¬ 
lant  alleges  that  it  had  a  contract  requiring  application  of  the  G.O. 
31  definition — “*  *  *  a  binding  contract  was  in  effect  between 
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It  is  established  that  the  United  States  cannot  be  sued 
without  its  consent  and  whether  or  not  an  action  is  against 
the  United  States  is  not  determined  by  the  mere  names  of 
the  titular  parties  but  by  the  essential  nature  and  effect 
of  the  proceedings.  Larson  v.  Domestic  &  Foreign  Com¬ 
merce  Corp..  337  U.S.  682,  6S7;  Mine  Safety  Appliances  Co. 
v.  Forrt  stal.  326  U.S.  371:  Ex  parte  State  of  New  York, 
256  U.S.  49<>.  ad* >.  When  the  result  of  a  suit  will  be  the 
determination  of  the  rights  of  the  United  States  under  a 
contract  to  which  it  is  a  party,  the  United  States  is  sub- 
santially  affected  and  is  an  indispensable  party  to  the  action. 
Wells  v.  Roper.  246  U.  S.  335:  In  re  Ayers, *123  U.S.  443; 
Akt'o  hoi  a  get  Bofors  v.  United  States,  90  App.  D.C.  92,  194 
F.  2d  145:  International  Trading  Corp .  v.  Edison,  71  App. 
D.C.  21<>.  li>9  F.  2d  825,  cert,  denied  310  U.  S.  652. 

In  Larson  v.  Domestic  <£*  Foreign  Commerce  Corp.,  supra, 
the  Supreme  Court  stated  that  a  declaratory  judgment  of 
the  validity  of  a  sale  under  a  contract  with  the  United  States 
was  beyond  the  jurisdiction  of  the  court  since  a  declaration 
of  tin*  rights  of  plaintiff  vis-a-vis  the  United  States  was  an 
adjudication  against  the  sovereign  (337  U.S.  6S2,  689).  A 
decision  on  the  merits  of  the  instant  case  would  also  de¬ 
termine  the  contractual  rights  of  appellant  vis-a-vis  the 
United  States. 

A  recent  case  on  point  is  M<  Kay  v.  C entral  Electric  Power 
(’oogcratirr.  — App.  D.C.  — ,  223  F.  2d  623.  Central  Elec¬ 
tric  Dower  Cooperative  entered  into  two  contracts  with  the 
United  States  which  provided  that  if  Congress  did  not 
make  the  necessary  appropriations  to  carry  out  these  eon- 


appeliant  and  the  Government"  (Appellant’s  brief,  p.  35).  Again,  J 
while  disclaiming  that  it  is  suing  for  breach  of  contract  appellant 
alleges  the  Board’s  action  is  “a  breach  of  the  agreement  reached 
in  1949  that  the  provisions  of  G.O.  No.  31  would  govern  the  ac¬ 
counting  for  the  balance  of  the  recapture  period  ending  on  Septem¬ 
ber  30.  194S"  (brief,  p.  36).  Appellant  further  complains  of  “retro¬ 
active  destruction  by  rule  making  of  subsidy  and  contract  rights 
long  since  accrued  and  vested”  (brief,  p.  41).  And  in  its  pre-trial 
statement  appellant  stated  that  the  regulation  was  invalid  because 
it  undertook  to  destroy  rights  vested  under  an  existing  contract 
(R.  143). 


tracts  Central  would  release  the  Government  from  liability. 
Appellants  viewed  statements  made  by  the  house  managers 
in  connection  with  the  appropriation  for  the  Interior  De¬ 
partment  as  a  bar  to  using  funds  from  the  appropriation 
for  performance  of  the  contracts  and,  therefore,  declared 
the  contracts  suspended.  Central  sued  inter  alia  for  a 
determination  of  the  rights  and  legal  relations  of  the  parties 
and  for  a  judgment  directing  that  appellants  not  refuse 
to  perform  the  contracts  on  the  ground  that  Congress  had 
failed  to  appropriate  funds.  This  court  held — 


The  Act  is  permissive  only.  It  does  not  impose  upon 
appellants  a  clear  affirmative  duty  to  use  the  funds  for 
that  specific*  purpose.  At  least  so  much  is  essential  to 
avert  the  doctrine  of  sovereign  immunity  as  a  bar  to 


effective  relief  in  the  nature  of  mandamus  or  specific 


performance.  The  District  Court  apparently  recog¬ 


nized  that  such  relief  was  barred  since  it  undertook 


only  to  determine  the  right s  of  the  parties  under  the 
contracts.  But  such  a  determination  is  purposeful  only 
in  relation  to  an  action  in  the  Court  of  Claims  for 


breach  of  contract.  Clearly  then,  this  determination 
should  await  that  remedy.  ( p.  62.').) 


It  is  clear  that  any  judgment  rendered  on  the  merits  of 
this  case  would  determine  the  contractual  rights  and  obliga¬ 
tions  of  the  United  States  and  that  the  United  States  is, 
therefore,  an  indispensable  party.  However,  the  United 
States  has  not  consented  to  have  its  rights  under  this  con¬ 
tract  determined  by  the  District  Court.  The  Merchant 
Marine  Act  gives  no  such  consent.  Xor  does  the  Tucker 
Act.  02  Stat.  933,  28  I  .  S.  C.  1340,  since  the  sum  involved 
far  exceeds  the  $10,000  limitation  in  that  Act.  ,a 


13  Of  course,  neither  the  Declaratory  Judgment  Act.  62  Stat.  964. 
28  U.S.C.  2201.  nor  the  Administrative  Procedure  Act,  60  Stat.  237. 
5  U.S.C.  1001.  constitutes  a  waiver  of  sovereign  immunity.  Larson 
v.  Domestic  &  Foreign  Commerce  Corp..  supra,  at  689;  Aetna  Life 
Ins.  Co.  v.  Haworth.  300  U.S.  227.  240;  Aktiebolaget  Bofors  v. 
United  States,  supra:  DiBenedetto  v.  Morgenthau,  80  App.  DC. 
34,  148  F.  2d  223,  225. 


I 

I 


Appellant,  apparently,  does  not  dispute  what  we  have  said 
except  our  contention  that  there  is  involved  here  an  attempt 
to  adjudicate  contract  rights  and  obligations.  The  case^ 
cited  by  appellant  to  support  its  argument  on  this  point  are 
not  relevant  to  the  present  issue  and  are  hardly  persuasive; 

In  Columbia  Broadcasting  Sgstem.  v.  I  nited  States ,  31b 
1’.  S.  407,  discussed  at  p.  21  of  appellant's  brief,  the  argu} 
ment  made  by  the  Government  was  in  no  respect  similar  to 
the  argument  which  appellees  are  now  advancing.  There,! 
the  plaint  ill  could  bring  an  action  under  the  Urgent  Detij 
cieneios  Act  only  if  there  were  an  outstanding  order.  Tin} 
Government  contended  that  the  announcement  of  the  Fed] 
oral  Uommunications  Commission  was  not  a  final  order  but 
only  a  statement  of  policy  without  any  immediate  legal 
effect,  ami  that,  in  any  event,  the  plaintiff  had  an  adequate 
remedy  by  intervention  in  a  license  proceeding.  The  Court 
held  there  was  a  final  order  and  that  intervention  did  noj 
provide  an  adequate  remedy.1*  In  Bcgnolds  v.  Lovett .  and 
Borak  v.  Biddle,  p.  22  of  appellant’s  brief,  federal  eml 
plovecs  maintained  actions  for  the  enforcement  of  statutory 
rights  with  respect  to  discharge  and  demotion  procedures}. 
Although  appellant  considers  it  significant  that  relief 
given  despite  the  availability  of  an  action  for  back  pay  iii 
the  Court  of  Claims,  obviously  the  availability  of  such  ah 
action  has  no  bearing  on  the  right  to  reinstatement.  Xor 
can  the  decision  in  Federal  Trial  Examiners  Conference  v;. 
Bam  speck,  p.  22  of  appellant’s  brief,  that  the  plaintiffs 
could  attack  certain  regulations  which  violated  their  statuj- 
tory  rights,  support  the  view  that  appellant  should  be  peri 
mitted  to  adjudicate  its  contract  rights  with  the  United 
States  in  the  District  Court.  B.  F.  Goodrich  Co.  v.  Federal 
Trade  Commission,  p.  22  of  appellant’s  brief,  merely  inj- 
volved  the  question  of  whether  the  complaint  alleged  the 
sort  of  damages  which  would  support  injunctive  relief. 

Appellant's  argument  seems  to  be  that  in  all  these  cases 


14  United  Gas  Pipe  Line  Co.  v.  Federal  Power  Commission  and 
Arrow  Airways  v.  Civil  Aeronautics  Board,  appellant’s  brief,  p.  22;, 
followed  the  decision  in  Columbia  System  v.  United  States,  and  ar£ 
no  more  relevant  than  that  case. 


oo 


one  method  of  relief  was  not  denied  because  another  was 
available.  However,  these  cases  do  not  all  stand  for  this 
proposition,  and  in  any  event  that  is  not  the  issue  here,  since 
appellant  is  not  attempting  to  use  an  alternative  method  of 
relief  but  a  forbidden  one. 


X.  A  Decision  on  the  Merits  of  Appellant's  Claim  will 
Determine  its  Hit  flit  to  a  Sum  of  Monet/  in  Excess  of  Slo.ooo. 

The  District  Court  placed  in  sharp  focus  the  gravamen  of 
appellant’s  complaint  when  it  held — 

**.  .  .  it  is  clear  that  the  ultimate  effect  of  a  decision  [on  the 
merits  of  this  casej  will  determine  whether  or  not  very  large 
sums  of  money  will  be  paid  into  the  Treasury  of  the  United 
►States,  or  whether  or  not  such  sums  of  money  are  the  prop¬ 
erty  of  the  plaintiff,  to  which  it  is  entitled  ...  I  cannot  see 
how  the  interests  of  the  United  States  in  the  fund  in  ques¬ 
tion  can  be  determined  in  a  controversy  to  which  the  United 
States  is  not  a  party.”  (J.  A.  147-148.) 

We  show  below  that  on  1 1 1 i s  second  ground  alone  tin* 
decision  of  the  District  Court  is  correct  and  should  be 
affirmed. 

Appellant’s  accounts  for  the  recapture  period  ending 
September  JO,  194.8  have  not  yet  been  finally  audited.  Sub¬ 
ject  to  such  audit,  the  United  States  has  paid  appellant  90 /'v 
of  the  subsidy  accrued  during  the  period  January  1,  1947 
to  September  JO,  1948,  less  recapture,  as  computed  on  the 
basis  of  appellant’s  accounts  (J.  A.  90).  If  the  District 
Court  took  jurisdiction  of  this  action  and  ruled  that  appel¬ 
lees  must  use  the  definition  set  forth  in  (J.  0.  J1  in  deter¬ 
mining  appellant’s  capital  necessarily  employed  for  the 
period  from  January  1,  1947  to  September  JO,  1948,  this 
would  mean  that  the  United  States  had  recaptured  too 
much  and  would  have  to  refund  to  appellant,  in  addition  to 
the  ten  per  cent  of  accrued  subsidy  withheld  pending  final 
audit,  the  amount  of  excess  recapture.  As  a  direct  result 
of  that  decision  the  United  States  would  be  obligated  to  pay 
appellant  a  sum  substantially  in  excess  of  $10,000,i:i  and  the 


15  Appellant  alleges  its  additional  recapture  and  tax  liability 
amount  to  about  $730,000  (J.A.  7). 


judgment  would,  in  fact,  be  ordering  the  payment  of  this 
sum  by  the  United  States. 

This  Court  is  thoroughly  familiar  with  the  well-settled  j 
principle  of  law  that  if  the  essential  nature  and  effect  of  a  j 
proceeding  is  such  that  the  judgment  sought  would  expend  j 
itself  on  the  public  treasury  or  domain  or  interfere  with  the  j 
public  administration,  the  sovereign  is  an  indispensable  | 
party  to  the  action.  Land  v.  Dollar,  330  U.  S.  731.  Thus,  ! 
the  United  States  has  often  been  found  an  indispensable  j 
party  to  actions  designed  to  reach  money  of  the  United  j 
States:  Ford  Motor  Co.  v.  Department  of  Treasury  of  j 
Indiana .  323  U.  S.  459:  Mine  Safety  Appliances  Co.  v.  For-  j 
rcstal.  supra:  Morrison  v.  IUorA\  266  U.  S.  482;  Belknap  v.  j 
S child.  1G1  U.  S.  10:  Osage  Tribe  of  Indians  v.  Ickes,  77  j 
App.  D.  C.  114,  133  F.  2d  47,  cert,  denied,  319  U.  S.  750  ;| 
Haskin  Bros.  <£  Co.  v.  Morgenthau.  GO  App.  D.  C.  178,  85  j 
F.  2d  G77,  cert,  denied,  299  U.  8.  588;  Stitzell-Weller  Dis-  \ 
tiller //  v.  Wallace,  30  F.  Supp.  1010  (I).  C.  D.  C.),  aff’d  73 j 
App.  D.  C.  220,  118  F.  2d  19;  New  Yo-rk  Technical  Institute  | 
of  Md.  Inc.  v.  Limburg.  87  F.  Supp.  308  (D.  Md.):16  cf.  j 

j 

j 

i 

10  This  case  involved  a  situation  similar  to  that  in  the  instant  j 
case.  The  Veterans  Administrator  had  promulgated  a  regulation1 
requiring  schools  established  after  June  22,  1944  to  submit  cost! 
data  for  negotiation  of  contracts  covering  tuition  payments  by  the! 
United  States.  The  Veterans  Administrator  ruled  that  plaintiff  was 
subject  to  the  regulation.  Plaintiff  entered  into  a  contract  and 
then  sued  officers  of  the  Veterans  Administration,  alleging  the  deter¬ 
mination  that  it  was  subject  to  the  regulation  was  illegal,  dis-j 
criminatory  and  arbitrary,  and  that  it  had  entered  into  the  contract; 
because  of  coercion.  Plaintiff  sought  a  declaratory  judgment  that: 
its  school  had  been  established  before  1944.  The  court  dismissed! 
the  complaint,  stating  that  this  was  a  suit  against  the  United  States! 
without  its  consent,  because  the  ultimate  purpose  was  to  obtain 
monies  from  the  public  treasury.  The  court  said  the  real  nature  of! 
plaintiff’s  complaint  was  that  it  wished  to  be  paid  by  the  United! 
States,  for  tuition  furnished  veterans,  at  a  rate  higher  than  that! 
provided  in  the  contract,  and  what  plaintiff  is  really  seeking  to! 
obtain  is  the  payment  of  a  sum  of  money  from  the  public  treasury;! 
however,  “instead  of  suing  the  United  States  in  the  Court  of  Claims  j 
or  in  this  court  under  the  Tucker  Act  .  .  .  plaintiff  seeks  to  ac-j 
complish  its  purpose  indirectly”  (87  F.  Supp.  308,  at  311).  Accord; 
Barkley  v.  United  States,  185  F.  2d  267  (C.A.  7). 


Dodder  Metal  Furniture  ('o.  v.  lUurrrw,  7(>  App.  I).  C.  (JO, 
12l>  F.  2d  4:;.  cert,  denied,  317  F.  S.  G63. 

In  the  leading  case  of  .l/h/c  Safety  Appliances  Co.  v.  For- 
restal.  supra,  the  Undersecretary  of  the  Navy  determined 
that  plaintiff  had  received  excessive  profits  within  the  mean- 
ins:  of  the  Renegotiation  Act,  and  notified  plaintiff  that 
unless  t he>e  profits  were  eliminated  Government  disbursing 
officers  would  he  directed  to  withhold  payments  due  plaintiff 
on  other  contracts  to  offset  the  Government’s  loss.  Alleg¬ 
ing  the  unconstitutionality  of  the  statute,  plaintiff  sought 
an  injunction  and  declaratory  judgment  against  the  Under¬ 
secretary .  The  Supreme  Gourt  held  that  the  complaint 
must  be  dismissed,  because  the  United  States  was  an  indis- 
pensabie  party  and  had  not  consented  to  be  sued.  Stating 
that  it  must  look  to  the  essential  nature  and  effect  of  the 
proceeding,  the  Court  said — 


The  sole  purpose  of  this  proceeding  is  to  prevent  the 

Secretary  from  taking  certain  action  which  would  stop 

1  payment  by  the  Government  of  money  lawfully  in  the 

United  States  Treasure  to  satisfv  the  Government’s 

*  • 

and  not  the  Secretary’s  debt  to  the  appellant.  The 
assumption  underlying  tins  action  is  that  if  the  relief 
prayed  for  is  granted,  the  Government  will  pay  and 
thus  relinquish  ownership  and  possession  of  the  money, 
in  effect,  therefore,  this  is  an  indirect  effort  to  collect  a 
debt  allegedly  owed  by  tin*  Government  in  a  proceeding 
to  which  the  Government  has  not  consented.  The  un¬ 
derlying  basis  for  the  relief  asked  is  the  alleged  uncon- 
i  stitutionalitv  of  the  Renegotiation  Act  and  the  sole  pur¬ 
pose  of  the  proceeding  is  to  fix  the  Government’s  and 
not  the  Secretary’s  liability.  Thus,  though  appellant 
denies  it,  t he  conclusion  is  inescapable  that  tin*  suit  is 
essentially  one  designed  to  reach  money  which  the  Gov- 
1  eminent  owns.  Under  these  circumstances  the  Govern¬ 
ment  is  an  indispensable  party,  Minnesota  v.  Failed 
States,  305  U.  S.  .‘182,  388,  even  though  the  Renegoti¬ 
ation  Act  under  which  the  Secretary  proposed  to  act 
might  he  held  unconstitutional.  Louisiana  v.  Jumel, 


107  U.  S.  711;  Cunningham  v.  Macon  <£  Brunswick  it. 
Co..  100  1’.  S.  440 ;  II  a  good  v.  Southern.  117  U.  S.  52,  67, 
6S;  In  re  Ayers.  123  V.  S.  443,  496,  497,  505-507;  Pen - 
noyer  v.  MeConnaughy ,  140  U.  S.  1,  9;  JFeffs  v.  Roper. 
246  1’.  S.  335.  337 ;  see  also  „Y.  F.  Guaranty  <£  Indemnity 
Co.  v.  Steel.  134  U.  !S.  230.  In  short  the  Government’s 
liability  can  not  be  tried  ‘behind  its  back.’  Louisiana 
v.  Garfield.  211  U.  S.  70,  7S.  (pp.  374-375.) 

Appellant  contends  its  assertion  that  appellees  acted 
beyond  their  statutory  authority  precludes  the  defense  of 
sovereign  immunity.  But  as  the  Supreme  Court  made  clear 
in  the  Larson  case — 

a  Milt  may  fail,  as  one  against  the  sovereign,  even  if 
it  is  claimed  that  the  officer  being  sued  has  acted  uncon¬ 
stitutionally  or  beyond  his  statutory  powers,  if  the 
relief  requested  can  not  bo  granted  bv  merelv  ordering 
the  cessation  of  the  conduct  complained  of  but  will  re¬ 
quire  affirmative  action  by  the  sovereign  or  the  disposi¬ 
tion  of  unquestionably  sovereign  property.  North 
Carolina  v.  Temple  134  V.  S.  22  (1890)  (p.  691,  fn.  11)  j 

I 

Since  the  present  action  is  designed  to  achieve  the  disposi- j 
tion  of  unquestionably  sovereign  property,17  and  since,  as 


17  This  Court  has,  in  two  recent  eases,  considered  this  statement! 
iti  the  I.arson  ease,  and  has  interpreted  the  Supreme  Court  deci-j 
siotis.  including  Mine  Safety  Appliances  Co.  v.  Forrcstal,  supra.,  \ 
a<  providing  that  money  and  property  of  the  United  States  can: 
be  disposed  of  bv  order  of  the  court,  even  though  the  United  | 
States  is  not  a  party,  if  such  disposition  has  been  expressly  com¬ 
manded  by  Conqress.  Clackamas  County  v.  McKay,  —  App.  D.C.; 
— ,  219  F.  2d  479:  vacated.  349  U.S.  909;  West  Coast  Exploration! 
Co.  v.  McKay.  93  App.  D.C.  307,  213  F.  2d  582,  cert,  denied ,  347 


U.S.  9S9.  | 

Tt  cannot  be  disputed,  and  appellant  docs  not  attempt  to  do  so,i 
that  this  exception  does  not  apply  to  the  instant  ease  where,  not| 
only  has  Congress  never  ordered  the  use  of  any  particular  defini-j 
tion.  but  has  left  the  formation  of  a  definition  to  the  discretion  of 
the  Federal  Maritime  Board,  and  where,  furthermore,  the  question 
of  a  definition  is  covered  by  the  contract  between  the  parties. 


26 


wo  pointed  out  above,  the  United  States  lias  consented  to  be 
>ued  in  the  District  Court  only  for  those  money  claims  which 
are  not  in  excess  of  $10,000  (2S  U.  S.  C.  1346),  the  present 
suit  must  bo  dismissed  on  the  ground  that  it  has  not  been 
consented  to  by  the  I'nited  States,  which  is  an  indispensable 
oar  tv. 


3.  Even  if  'I' his  is  Considered  Merely  a  Suit  for  Bevie-u'  of 
Allegedly  Illegal  Administrative  Action,  it  is  an  Un- 
consented  Suit  Against  the  United  States  Because 
Appellees  Were  Neither  Acting  Under  an  Unconstitu¬ 
tional  Statute  Xor  in  Excess  of  Their  Statutory  Au¬ 
thority 


Appellant  contends  that  this  suit  must  be  treated  as  if  it 
merely  sought  a  declaration  that  certain  actions  of  adminis¬ 
trative  officials  are  invalid.  Although  such  a  contention  is 
contradicted  by  appellant’s  own  prayer  for  relief  and  by 
the  essential  nature  and  effect  of  the  proceeding,  neverthe¬ 
less,  even  in  this  posture,  the  suit  must  be  dismissed  as  one 
against  the  United  States. 1H  As  the  Larson  case  points  out 
the  action  of  an  officer  of  the  United  States  is  action  of  the 
sovereign  unless  such  action  is  not  within  the  officer’s  stat¬ 
utory  powers,  or  the  exercise  of  those  powers  in  the  partic¬ 
ular  case  is  constitutionally  void.  See  Doehla  Greeting 
Cards .  Inc.  v.  Sum  mer field  f  C.A.  D.C.,  Xo.  12,484,  decided 
November  3,  1955. 

Appellant  claims  the  present  case  comes  within  this  ex¬ 
ception  and  to  support  this  contention  devotes  a  large  part 
of  its  brief  to  a  discussion  of  the  allegedly  illegal  action  of 
the  Board.  However,  it  is  not  necessary  to  reach  this  (ques¬ 
tion  to  decide  the  jurisdictional  issue,  for  as  the  Supreme 
Court  said  in  the  Larson  case  “a  claim  of  error  in  the  exer¬ 
cise  of  [delegated]  power  is  .  .  .  not  sufficient”;  the  Court 
stated  that  t lie  plaintiff  must  set  out  in  his  complaint  the 


1"  In  any  event  as  against  the  Federal  Maritime  Board  the  suit 
must  l)c  dismissed.  The  Federal  Maritime  Board  is  not  a  corpora¬ 
tion,  and  is  not  made  subject  to  suit  by  any  statute.  Blackmar  v. 
Guerre.  342  U.8.  512;  Department  of  Agriculture  v.  Remund,  330 
U.S.  539. 


statutory  limitation  on  which  he  relies  (337  U.S.  682,  at  690). j 
See  also.  If  Vs/  C oast  Exploration  Co.  v.  McKay ,  93  Appj 
D.C.  307,  213  F.  2d  582,  594. 

The  statute  authorizes  the  Board  to  define  the  term  cap-| 
ital  necessarily  employed,  and  the  Board  did  precisely  that.! 
The  Supreme  Court  in  Larson  rejected  the  argument  that  anj 
officer  given  power  to  make  decisions  is  only  empowered  toi 
make  correct  decisions: 

I 

.  .  .  We  hold  that  if  the  actions  of  an  officer  do  not  con-i 
fiict  with  the  terms  of  his  valid  statutory  authority ,j 
then  they  are  the  actions  of  the  sovereign.  [Emphasis! 
added]  (337  U.S.  6S2,  at  695). 

j 

Clearly,  the  promulgation  of  a  definition  of  capital  nec-| 
essarily  employed  was  within  appellees’  statutory  authority,! 
and  when  appellant  claims  appellees  were  not  authorized  to: 
promulgate  a  “retroactive  and  discriminatory”  regulation 
it  is  merely  saying  appellees  were  not  authorized  to  makej 
erroneous  decisions.  In  the  words  of  this  Court  in  State  of  j 
Arizona  v.  Hobby — App.  D.C. — 221  F.  2d  49S,  500,  “errone-j 
ous  action  taken  in  the  exercise  of  an  admittedly  validly  del-l 
egated  power  is  inescapably  the  action  of  the  United  States! 
and  the  effort  to  enjoin  it  must  fail  as  an  effort  to  enjoin  thej 
United  States.” 

j 

B.  EXCEPT  AS  APPELLANT  RELIES  UPON  CONTRACT  RIGHTS; 
FOUND  IN  ITS  SUBSIDY  CONTRACT  WITH  THE  UNITED 
STATES.  IT  HAS  NO  STANDING  TO  SUE 

If  the  Court  finds  that  it  is  not  beyond  the  jurisdiction  of  I 
the  District  Court  to  entertain  this  suit  on  the  grounds  dis-i 
cussed  supra .  nevertheless,  the  suit  must  be  dismissed  be-! 
cause  of  appellant's  lack  of  standing  to  sue. 

It  is  undisputed  that  a  federal  court  does  not  have  juris-! 
diction  to  pass  upon  the  merits  of  a  case  until  the  plaintiff: 
shows  that  it  has  suffered  a  legal  wrong,  that  is,  that  an; 
interest  personal  to  it  and  recognized  by  law  has  been  vio-i 
lated  by  the  action  of  the  defendant.  The  simple  fact  that  a! 
plaintiff  may  sustain  injury  because  of  unauthorized  action  j 
of  Government  officers  does  not  give  the  plaintiff  standing. | 
Perkins  v.  Lukens  Steel  Co.,  310  U.  S.  113;  Tennessee  Elec- 
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trie  Power  C<>.  v.  Tennessee  Valley  Authority.  306  U.S.  11S: 
Alabama  Power  (’o.  v.  Iekes.  302  U.S.  464:  Massachusetts  v. 
Mellon.  262  U.S.  447:  Kansas  City  Power  <t:  Light  Co.  v. 
McKay.  Xo.  12067.  (’.A.  D.C..  April  28,  1955,  cert,  denied, 
November  7.  1955:  Atlantic  Freight  Lines.  Inc.  v.  Summer- 
field.  92  App.  D.C.  195,  204  F.  2d  64,  cert,  denied,  546  U.S. 
828. 

The  only  possible  legally  protected  interest  which  appel¬ 
lant  could  claim  is  an  interest  arising  out  of  its  subsidy 
contract  with  the  United  States.  It  is  appellant’s  potential 
loss  of  subsidy  due  to  greater  recapture — an  injury  only  to 
appellant’s  rights  under  its  subsidy  contract — which  is  as¬ 
serted  in  paragraph  2  of  the  complaint  as  the  basis  of  the 
court’s  jurisdiction.  However,  if  appellant  concedes  this  it 
must  also  concede  that  the  present  action  is  based  on  the 
subsidy  contract  and  is  subject  to  the  jurisdictional  de¬ 
fenses  discussed  in  Part  A  of  this  brief. 

Since  appellant  cannot  rely  on  any  rights  it  may  have 
under  its  subsidy  contract  with  the  United  States  for  the 
purpose  of  demonstrating  its  standing  to  maintain  an  action 
for  judicial  review  of  appellees'  action  in  issuing  (7.0.  71, 
Amendment  1.  we  must  inquire  into  other  possible  sources 
of  appellant’s  claimed  legal  right. 

/.  The  Merchant  Marine  Act.  lU.'Hl 

The  Merchant  Marine  Act  does  not  give  appellant  a  legal 
interest  in  obtaining  any  particular  definition  of  capital 
necessarily  employed. 

Section  603  of  the  Act  provides  that  if  a  subsidy  applica¬ 
tion  is  approved,  the  Hoard  “may”  enter  into  a  contract 
with  the  applicant  for  the  payment  of  a  subsidy  “subject  to 
such  reasonable*  terms  and  conditions,  consistent  with  this 
Act,  as  the  1  Board]  shall  require  to  effectuate  the  purposes 
and  policy  of  this  Act.”  This  provision  makes  clear  that 
the  award  of  a  subsidy  contract  is  completely  within  the  dis¬ 
cretion  of  the  Board.19 

19  In  another  suit  brought  by  appellant  against  the  Hoard,  Ameri¬ 
can  President  Lines.  Ltd.  v.  Federal  Maritime  Board.  112  F.  Supp. 
346.  348  (I).  D.C.  i,  the  District  Court  said — 
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If  appellant  has  no  right  to  be  awarded  a  contract,  even 
more  clearly  it  hn<  no  right  to  a  contract  upon  particular 
term — with  a  definition  of  capital  necessarily  employed 
which  will  decrease  it>  recapture  liability.  Section  607(d) 
of  the  Act  places  no  limitation  upon  the  Board's  discretion 
to  define  capital  necessarily  employed  except  the  one  re¬ 
quirement  that  the  term  shall  not  include  borrowed  capital. 
That  the  operators  have  no  legal  rights  with  respect  to  the 

formulation  of  the  definition  is  further  evidenced  bv  the  fact 

% 

that  Section  607(d)  does  not  require  the  Board  to  give  no¬ 
tice.  hold  a  hearing,  allow  any  person  to  appear  as  a  party, 
or.  indeed,  to  formulate  the  definition  in  any  particular  man¬ 
ner,  whereas  other  sections  of  Title  VI  of  the  Act  do  spe¬ 
cifically  provide  for  such  formalities  (Sections  605(c), 
606(1),  611). 

Finally,  it  is  significant  that  four  detailed  sections  of  the 
Act  do  provide  for  judicial  review  (Sections  402(b)  (c), 
611(b),  002(c) (d).  1212,  46  F.S.O.  1142,  1181.  1242,  1292). 
These  sections  illustrate  a  legislative  intent  to  protect  by 
express  and  comprehensive  provisions  for  review  such  pri¬ 
vate  litigahle  rights  as  were  meant  to  be  created  by  the  Act. 
The  selective  manner  in  which  Congress  provided  for  ju¬ 
dicial  review  evidences  its  purpose  to  preclude  review  of 
determinations  l»v  the  Board  except  when  specifically  pro¬ 
vided.20 

Appellant's  only  reply  to  our  argument  that  the  Act  gives 
no  legally  protected  interest  in  being  awarded  a  contract  or 

On  the  other  hand,  the  granting  or  withholding  of  a  subsidy  is 
clearly  committed  by  law  to  agency  discretion.  In  this  respect 
the  action  of  the  Board  in  granting  or  withholding  a  subsidy  is 
similar  to  the  action  of  other  Federal  agencies  in  making  or 
withholding  loans  and  grants.  It  is  not  mandatory  for  the 
Board  to  grant  a  subsidy  merely  because  the  applicant  com¬ 
plies  with  specified  conditions.  It  must  consider  and  weigh 
many  aspects  of  public  policy  and  expediency  in  reaching  a 
conclusion.  A  steamship  line  that  petitioned  for  a  subsidy 
would  hardly  have  any  right  to  secure  judicial  review  of  a 
denial  of  its  application  in  the  exercise  of  the  discretion  of 
the  Board. 

20  Switchmen's  Union  v.  Board.  320  U.S.  297.  305-6;  Butte  A. 
S'  P.  R>i.  v.  United  States.  290  U.S.  297. 


30 

in  any  particular  definition  of  capital  necessarily  employed 
is  the  statement  that  because  it  had  no  riirht  to  be  awarded 
a  contract  does  not  mean  it  has  no  legally  protected  rights, 
once  it  is  awarded  a  contract.  However,  the  crucial  point  is 
that  any  legally  protected  rights  which  appellant  has  do  arise 
from  the  contract  not  from  the  act,  and  these  contract  rights 
will  give  appellant  standing  to  sue  only  on  the  contract. 

Finally,  the  cases  cited  on  p.  25  of  appellant’s  brief  con¬ 
cerning  suits  by  Government  employees  are  inapplicable 
here,  since  plaintiffs  in  those  cases  were  suing  to  enforce 
statutory  rights.  Equally  inapplicable  are  the  cases  involv¬ 
ing  suits  against  Government  regulatory  agencies,  since, 
unlike  the  present  suit,  each  of  these  actions  was  brought 
under  the  judicial  review  provisions  of  the  act  in  question. 

g.  The  A>Iwi)(ist rntirc  l*rorr/htrr  Art 

Appellant  cannot  rely  on  the  Administrative  Procedure 
Act  because  (1 )  the  Hoard’s  action  does  not  come  within  the 
terms  of  that  Act.  and  (2)  that  Act  does  not  confer  standing 
to  sue.  The  Act  provides  in  part — 

Except  so  far  as  (1 )  statutes  preclude  judicial  review 
or  (2)  agency  action  is  by  law  committed  to  agency  dis¬ 
cretion —  (a)  Right  of  Review.  Any  person  suffering 
legal  wrong  because  of  any  agency  action,  or  adversely 
affected  or  aggrevied  by  such  action  within  the  meaning 
of  any  relevant  statute,  shall  he  entitled  to  judicial  re¬ 
view  thereof.  (60  Stat.  243,  5  U.S.( \  1009.) 

First,  it  is  clear  that  tin*  action  of  the  Board  in  defining 
thb  term  capital  necessarily  employed  is  exempt  from  §  10 
since  it  is  action  committed  to  agency  discretion.  The 
Board  is  simply  directed  to  define  the  term  “capital  neces- 
sarilv  employed”:  Congress  prescribed  no  procedure  and 
imposed  no  limitation  except  the  proviso  that  the  term  shall 
not  include  borrowed  capital.  Section  607(d).  It  is  under¬ 
standable  that  the  defining  of  this  term  was  left  to  the  in- 
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formed  discretion  of  the  Board,  since  the  determination  of  j 
what  capital  is  necessarily  employed  in  subsidized  opera¬ 
tions  requires  experience  in  the  financing  and  capitalization  j 
of  merchant  marine  enterprises  and  involves  considerations  j 
of  national  maritime  policy. 

Secondly,  the  Administrative  Procedure  Act  does  not  ap¬ 
ply  to  the  action  of  the  Board  because  Section  10(c)  limits  I 
judicial  review  to  situations  in  which  another  statute  so  j 
requires — not  the  case  here — or  in  which  final  action  has  | 
taken  {dace  for  which  there  is  no  other  adequate  remedy  in 
any  court.  As  we  show  below,  appellant  does  have  an  ade¬ 
quate  remedy  in  another  court.  Richfield  OH  Corp.  v.  United,  i 
States.  207  F.  2d  8(>4  (O.A.  9) :  Aktiebolaget  Bofors  v.  United 
States,  supra. 

Even  if  the  Board's  action  is  not  exempt  from  the  Ad¬ 
ministrative  Procedure  Act  on  the  grounds  just  discussed, 
appellant  cannot  base  its  right  to  bring  this  suit  on  that  Act. 
Section  10(a)  of  the  Act  provides  the  remedy  of  judicial  j 
review  to  one  ‘‘suffering  legal  wrong’ ’  or  “adversely  af¬ 
fected  or  aggrieved  .  .  .  within  the  meaning  of  any  rele-  j 
vant  statute." 2t  This  provision  does  not  itself  create  a  legal  j 
interest  and  before  one  can  avail  himself  of  the  remedy  pro-  j 
vided  by  this  section  he  must  satisfy  the  constitutional  re-  i 
quirement  of  standing  to  sue,  which,  as  we  have  shown,  ap-  j 
pellant  cannot  do.  See  Kansas  City  Poicer  &  Light  Co.  v.  j 
McKay,  supra. 

This  constitutional  requirement  is  satisfied  if  effect  is  ! 
given  to  every  phrase  in  the  provision.  Thus,  “suffering  j 
legal  wrong"  refers  to  invasion  of  a  legal  interest  created  ! 
by  the  common  law  and  “adversely  affected  or  aggrieved  ; 
within  the  meaning  of  any  relevant  statute”  refers  to  the  j 


-1  Congress  thus  provided  one  standardized  judicial  remedy  for  | 
the  invasion  of  legal  rights,  created  by  common  law  and  by  the  j 
many  statutes  which  do  not  contain  specific  provisions  for  review,  j 
and  clarified  the  review  procedures  already  provided  bv  individual  j 
statutes.  Cf.  Eastern  Air  Lines,  Inc.  v.  CAB,  87  App.  D.C.  331,  | 
185  F.  2d  426.  428. 
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invasion  of  a  legal  interest  conferred  hv  statute.  Any  other 
construction  of  Section  10(a)  treats  as  surplusage  tlie 
phrase  “within  tlie  meaning  of  any  relevant  statute’*,  which 
would,  indeed,  have  been  omitted  if  Congress  had  intended 
to  create  a  legal  interest  in  any  one  who  was  adversely  af¬ 
fected  or  aggrieved  by  executive  action  to  hi-  economic 
loss." 

Tlic  conclusion  that  Section  10(a)  confers  no  new  sub¬ 
stantive  right  is  supported  by  decisions  in  numerous  <  \nirt> 
ofi  Appeal-  and  District  Courts.-"  This  conclusion  was  re¬ 
cently  reaffirmed  by  this  Court  in  Kansas  ('it a  Power  <f* 
Light  Co.  v.  MrKag.  supra .  where  this  Court  cited  the  At¬ 
torney  General’s  statement  that  Section  10(a)  was  a  re¬ 
statement  of  existing  law  and  preserved  the  rules  devel¬ 
oped  in  such  cases  as  Alabama  Power  ('o.  v.  lakes,  supra; 
and  Massachusetts  v.  Mellon,  supra  (Sen.  Doc.  No.  24S.  70th 
Coni:.,  2nd  Se<s..  p.  230),  and  stated  that  this  construction  of 
Section  10(a)  was  not  questioned  or  contradicted  in  the 
legislative  history.  This  Court  definitely  recognized  in  the 
Kansas  (’it g  case  that  a  plaintiff  must  show  the  existence*  of 
a  judicially  enforceable  right  in  order  to  have  standing  to 
maintain  a  suit  for  review  of  administ rative  action  (Slip 
opinion,  p.  14). 


'^Certainly.  Congress  would  have  been  more  explicit  if  it  intended 
bv  Section  10*  a  >  to  create  a  legal  interest  to  satisfy  the  eonstitti- 
tional  requirement,  recognized  in  the  Alabama  Power  and  Luke  ns 
Steel  cases,  supra. 

23  Fahey  v.  O'Melvcny  A  Myers,  200  F.  2d  420.  47S  (C.A.  9». 
cert,  denied.  345  C.S.  952:  Railway  Kxprcss  Agcnev  v.  Kcnncdv. 
189  F.  2d  801.  805  (C’.A.  7).  rert.' denied.  342  US.  830;  Clement 
Martin.  Inc.  v.  Dick  Corp..  97  F.  Supp.  961  (W.I).  Pad:  Brisbois 
v.  Hague.  85  F.  Supp.  13.  14  ( I).  Mass.i;  Snyder  v.  Buck.  75  F. 
Supp.  902  i  D.C.D.C ’.  i .  vacated  on  other  grounds.  179  F.  2d  466. 
afj'd.  340  C.S.  15;  Olin  Industries  v.  NLRB.  72  F.  Supp.  225  ( D. 
Mass.*.  Cf.  Almour  v.  Pace.  90  App.  D.C.  63.  193  F.  2d  699.  701. 

24  Appellant  attempts  to  distinguish  this  ease  on  the  grounds  that 
it  involved  the  complaint  of  one  whose  interests  had  no  statutory 
recognition  and  did  not  involve  regulatory  action  by  the  Govern¬ 
ment  (p.  26).  However,  this  is  no  distinction  since  there  is  no 
statutory  recognition  of  the  interests  which  appellant  claims  and 
anv  regulation  which  it  experiences  is  the  result  of  the  contract  gov- 


Moreover,  subsequent  legislation  demonstrates  that  Sec¬ 
tion  10(a)  is  a  restatement  of  existing  law  and  does  not 
itself  create  any  legal  interest.  In  1052,  Congress  passed 
the  Fulbright  Amendment,  00  Stat.  30S,  41  U.  S.  C.  43a,  to 
modify  the  holding  in  Perkins  v.  Lukens  Sti'el  Co.,  supra. 
that  no  manufacturer  in  an  industry  affected  by  a  wage 
determination  had  standing  to  challenge  the  determination. 
Cf.  Nit  eh  ell  v.  Covington-  Mills.  Inc..  C.  A.  D.  0.,  Xo.  12050, 
decided  December  1.  1955.  Subsection  (a)  of  this  Amend¬ 
ment  made  the  entire  Administrative  Procedure  Act  ap¬ 
plicable  to  various  portions  of  the  Walsh-Healey  Act.  If 
Congress  thought  Section  10  of  the  Administrative  Pro¬ 
cedure  Act  conferred  a  legal  interest  on  persons  “adversely 
affected  or  aggrieved*"  economically,  but  unable  to  show 
standing  outside  the  Administrative  Procedure  Act,  sub¬ 
section  (a)  of  the  Amendment  would  suffice  to  entitle  per¬ 
sons  showing  economic  detriment  under  the  pertinent  por¬ 
tions  of  the  Walsh-Healev  Act  to  judicial  review.  How¬ 
ever.  Congress  further  provided  in  subsection  (b)  for  review 
of  wage  determinations,  in  the  manner  provided  in  Section 
10  of  the  Administrative  Procedure  Act,  by  any  person  ad- 
verselv  affected  or  aggrieved  therebv,  who  is  in  anv  in- 
dustrv  to  which  the  wage  determination  is  applicable.  Thus, 
it  is  clear  Congress  understood  that  Section  10  of  the  Ad¬ 
ministrative  Procedure  Act  did  not  give  a  right  to  judicial 
review  of  a  wage  determination  to  a  manufacture  who  could 
prove  direct  and  substantial  economic  injury. 


erning  the  entire  subsidy  relation  between  the  parties  and  from 
which  any  rights  appellant  may  have  must  arise.  Accordingly,  ap¬ 
pellant  cannot  follow  to  its  conclusion  the  argument  that  it  is  regu¬ 
lated  by  the  appellees  because  it  knows  that  it  has  no  relations  with 
the  appellees  under  Title  VI  of  the  Merchant  Marine  Act  except 
insofar  as  it  has  contracted  for  such  relations,  and  any  regulation  it 
endures  is  the  consideration  for  the  receipt  of  subsidy. 


0.  THIS  SUIT  DOES  NOT  STATE  A  CLAIM  WITHIN  THE 
EQUITY  JURISDICTION  OF  THE  DISTRICT  COURT 


li  Insofar  as  Appellant  is  not  Seeking  a  Declaration  of  its 
Contract  Rights  and  the  Recovery  of  a  Sum  of  Money 
This  Suit  Requests  An  Advisory  Opinion  and  is  Be¬ 
yond  the  Jurisdiction  of  the  District  Court 

Appellant,  contends  that  it  wants  neither  a  money  judg¬ 
ment  nor  reformation  of  its  contract;  in  fact,  appellant 
claims  this  suit  has  nothing  whatsoever  to  do  with  its  sub¬ 
sidy  contract.  If  this  is  so,  and  appellees  contend  it  is  not, 
then  all  appellant  requests  is  an  advisory  opinion. 

The  crucial  question  is  in  what  context  the  decree  of  the 
Court  would  he  effective.  There  “niust  be  a  real  and  sub¬ 
stantial  controversy  admitting  of  specific  relief  through  a 
decree  of  a  conclusive  character ”  Aetna  Life  Ins.  Co.  v. 
Haworth,  supra,  at  239-240. 

The  only  controversy  here  concerns  how  much  subsidy 
appellant  will  receive.  The  only  right  at  stake  is  appel¬ 
lant’s  contractual  right  to  subsidy  payments,  and  a  decree 
will  be  meaningful  only  in  the  context  of  subsidy  payments 
to  appellant.  What  appellant  actually  wants  is  a  sum  of 
money  which  it  approximates  to  be  $700,000.  Appellant, 
of  course,  denies  this,  since  to  grant  it  would  be  to  admit  the 
Court  has  no  jurisdiction,  and  appellant  contends  that  it 
only  wants  an  advisory  opinion  on  the  validity  of  a  regula¬ 
tion.  It  is  well  settled  that  the  declaratory;  judgment  pro¬ 
cedure  is  available  onlv  in  cases  involving  an  actual  con- 

*  • 

troversv  and  mav  not  be  made  the  medium  for  securing  an 
advisory  opinion.  Electric  Rond  and  Share  Co.  v.  SEC.  303 
IT.  S.  419:  Anniston  Mfg.  Co.  v.  Davis ,  301  TT.  S.  337;  Ash- 
wander  v.  Tennessee  Valley  Authority.  297  Ir.  S.  288. 

Coffman  v.  Breeze  Corporations,  I  tic.,  323  IT.  S.  31(5,  il¬ 
lustrates  this  problem  well.  A  patent  owner  brought  suit 
to  enjoin  his  licensee  from  paying  accrued  royalties  to  the 
Government  under  the  Royalty  Adjustment  Act.  Although 
this  Act  provided  that  the  sole  remedy  of  the  licensor  was  a 
suit  against  the  United  States  for  just  compensation  and 
deprived  the  licensor  of  any  remedy  against  the  licensee 
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for  payment  of  royalty,  plaintiff  attempted  to  avoid  this  j 
bar  by  seeking  only  an  adjudication  that  the  act  was  uncon¬ 
stitutional  and  an  injunction  restraining  defendant  from 
paying  royalties  into  the  Treasury.  It  did  not  ask,  for  a  j 
judgment  for  the  recovery  of  money.  The  United  States 
intervened  and  the  Court,  granting  the  motion  to  dismiss 
the  suit  for  want  of  equity  jurisdiction  and  a  justiciable  case 
or  controversv,  stated — 

So  far  as  the  present  suit  seeks  a  declaratory  judg¬ 
ment  or  an  injunction  restraining  payment  of  the  royal¬ 
ties  into  the  Treasury,  it  raises  no  justiciable  issue. 
Appellant  asserts  in  the  present  suit  no  right  to  recover 
the  royalties.  It  asks  only  a  determination  that  the 
Royalty  Adjustment  Act  is  unconstitutional  and,  if  so 
found,  that  compliance  with  the  Act  be  enjoined  .  .  . 

If  contested  the  validity  of  the  Act  would  be  an  issue 
which,  so  far  arf  it  could  ever  become  material,  would 
properly  arise  only  in  a  suit  to  recover  the  royalties, 
where  it  could  be  appropriately  decided. 

In  the  circumstances  disclosed  by  the  record  and 
for  purposes  of  the  present  suit,  the  constitutionality  j 
of  the  Act  is  without  legal  significance  and  can  involve  | 
no  justiciable  question  unless  and  until  appellant  seeks 
recovery  of  the  royalties  .  .  .  The  prayer  of  the  bill 
of  complaint  that  the  Act  be  declared  unconstitutional 
is  thus  but  a  request  for  an  advisory  opinion  as  to  the 
validity  of  a  defense  to  a  suit  for  recovery  of  the  royal¬ 
ties.  (pp.  323-324.) 

Similarly,  in  the  instant  case  the  validity  of  the  definition 
of  capital  necessarily  employed  is  without  legal  significance 
and  can  involve  no  justiciable  question  unless  and  until  ap¬ 
pellant  seeks  recovery  of  the  amount  of  subsidy  which  it 
claims  is  due  it.  This  Court  said  precisely  the  same  thing  I 
in  McKay  v.  Central  Electric  Power  Cooperative .  supra,  I 
when  it  stated  that  the  determination  of  the  rights  of  the  j 
parties  under  the  contracts  “is  purposeful  only  in  relation  j 
to  an  action  in  the  Court  of  Claims  for  breach  of  contract.  ! 
Clearly  then,  this  determination  should  await  that  remedy”  ! 
(p.  625). 

i 


i 

i 


2.  Appellant  is  Xot  Entitled  to  Harr  its  Subsidy  Contrac  t 

Reformed 


Appellant  contends  that  it  does  not  ask  to  have  Ar¬ 
ticle  I-14(c)(l)  reformed — it  claims  that  Article  needs  no 
reformation  since  it  contains  no  agreement  to  accept  a  dis¬ 
criminatory  or  retroactive  retaliation.  This  is  not  so.  In 
Article  I-14(c)(l)  appellant  mrreod  to  accept  nap  definition 

of  capital  necessarilv  emnlowd  includimr  anv  effective  date 
*  •  *  •  • 

thereof.  Yet.  appellant  now  asks  the  Court  to  rule  that  one 
particular  definition  must  he  used.  Article  l-14(c)il)  and 
such  a  rulinir  cannot  hoth  stand  ami  reformation  of  Article 
1.14(c)(1)  is  a  prereijuisite  to  such  a  rulinir.  Appellant  is 
not  a>kimr  that  A.rticle  I-14(c)(l)  he  interpreted  to  refer 
only  to  a  ** lawful**  definition  which  the  Hoard  could  promul¬ 
gate  in  it-  discretion.  Rather,  it  contends  that  only  mo  def¬ 
inition  is  lawful  and  that  the  very  definition  which  Article 
I-14(e)M)  was  designed  to  prevent.  Article  1  14(c)(1), 
which  a u roes  to  accept  the  Hoard's  definition,  can  no!  stand 
in  the  face  of  an  order  hv  the  ('ourt  that  the  Heard  can  ex¬ 
ercise  no  discretion  hut  must  use  om*  particular  definition. 
Such  a  rulinir  hv  the  ('ourt  would  completely  nullify  this 
part  of  the  parties*  agreement  and  make  it  read: 


The  Board  airrees  to  use  the  definition  of  capital 
necessarily  employed,  embodied  in  fl.  0.  31,  during  the 
period  from  January  1,  1047  to  September  30.  104S. 


We  can  conceive  of  no  better  example  of  reformation  than 
this. 

Clearly,  this  is  not  a  situation  where  reformation  could 
be  had.  It  is  well  established  that  equity  can  reform  instru¬ 
ments  in  two  situations  only  (1)  where  there  is  a  mutual 
mistake:  i.e.,  where  there  has  been  a  meeting  of  minds,  an 
agreement  actually  entered  into,  but  the  contract  in  its 
written  form  does  not  express  what  was  really  intended  by 
the  parties;  (2)  where  there  has  been  a  mistake  by  one 
party  accompanied  by  fraud  or  other  inequitable  conduct 
by  the  other  party.  Pomeroy,  Equity  J arisprudencr,  Sec- 
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i 

I 

tions  870,  1376  (4th  ed.);  Restatement,  Contrasts,  Sections  j 
304.  505  (1032) :  5  AVilliston,  Contracts.  Sections  1517-1540;  j 
Moffett.  Hodgkins  cf*  Clarke  Co.  v.  Rochester,  178  V.  S.  373;  | 

"  *  i 

Star — Chronicle  Pith.  Co.  v.  New  York  Evening  Post,  256  | 
Fed.  435  (  0.  A.  2). 

Here,  there  was  not  even  unilateral  much  less  mutual  mis¬ 
take.  Appellant  was  suffering  from  no  mistake  when  it  j 
agreed  to  the  resumption  addendum  of  October  5,  1951. 
Appellant  knew  that  t lie  Hoard  was  considering  revision  of  j 
the  substance  and  effective  date  of  the  definition  of  “canital 

4. 

I 

necessarilv  emnloved " :  it  knew  that  both  the  General  Ac-  | 

•  4  • 

I 

counting  Office  and  the  House  Committee  on  Expenditures 
in  the  Executive  Departmetits  had  recommended  that  the 
G.  O.  71  definition  be  made  effective  January  1, 1047 :  it  knew  j 
the  Board  was  considering  adopting  this  recommendation.  I 
Appellant  had,  indeed,  protested  against  revision  before  ac-  I 
cepting  tb.e  resumption  addendum.  but  bad  nevertheless  cx- 
ectited  it  ( J.A.  10.  SO:  Appellant's  brief,  pp.  5-12).  The  ree-  | 
ord  is  clear  that  appellant  was  laboring  under  no  misappro-  j 
hension  when  it  air  reed  in  Article  T-14(c)(l)  to  accept  the  j 
Board's  definition  of  capital  necessarily  employed. 

Finally,  it  should  be  noted  that  a  frequent  effect  of  declar-  | 
ing  invalid  and  striking  a  material  provision  of  a  contract  j 
such  as  Article  1-14 (e)  ( 1 )  is  rescission  of  the  contract.  5  j 
Williston,  Contracts.  Section  1549;  Restatement,  Contracts,  j 
Section  504.  Certainly,  appellant  wishes  no  such  result,  j 
for  it  does  not  offer  to  forego  its  subsidy.  It  wishes  to 
retain  every  advantage  it  won  through  extensive  negotia-  ; 
tions  but  with  a  material  provision  radically  altered  in  its  ! 
favor,  contrary  to  the  parties’  intention. 

Since  reformation  is  beyond  the  equity  jurisdiction  of  the 
Court  the  complaint  must  be  dismissed  on  this  ground  alone,  j 

3.  The  Court  of  Claims  is  the  Appropriate  Forum  for  the  j 
Determination  of  the  Parties’  Rights  Under  the  Sub-  j 
sidy  Contract  j 

It  is  immaterial  whether  or  not  the  remedy  of  an  action  j 
against  the  United  States  in  the  Court  of  Claims  is  I 


I 


adequate,  since  thi>  is  appellant's  only  remedy. 
However,  we  submit  that  this  remedy, is  adequate,  and  that 
the  District  Court,  sitting  as  a  court  of  equity,  properly  dis¬ 
missed  the  complaint.  McKay  v.  Central  Electric  Power 
Cooperative,  supra;  Aircraft  d ’  Diesel  Equipment  Corp.  v. 
Hirsch.  331  U.  S.  752;  Coffman  v.  Breeze  Corp.,  supra;  Hur¬ 
ley  v.  Kincaid,  285  1*.  S.  93;  Xational  Enforcement  Comm'n. 
v.  Slim  Olson.  —  App.  D.  C.  — ,  221  F.  2d  92;  Aktiebolaget 
Bofors  v.  United  Stat>  s.  supra.  Richfield  Oil  Corp.  v.  United 
States,  supra. 


Appellant  contends  that  doubt  as  to  the  jurisdiction  of 
the  Court  of  Claims  over  a  suit  for  the  increased  subside 


claimed  due  it  is  raised  by  two  cases.  United  States  v.  Ilol- 
land-American  Lines.  254  IT.  S.  148  and  Roger  B.  Wood. 
Trustee  v.  United  States.  01  Ct.  Cls.  192.  In  these  eases 


shipping  lines  sought  to  recover  amounts  paid  the  United 
States  for  the  cost  of  maintenance  and  medical  care;  plain¬ 
tiffs  claimed  the  amounts  were  exacted  by  duress.  The 


Courts  held  there  was  no  jurisdiction  because  the  claims 
sounded  in  tort.  Obviously,  these  decisions  are  not  appli 
cable  here,  since  appellant  would  not  be  basing  any  action 
in  the  Court  of  Claims  on  tort  liability.2*  Furthermore,  in 


two  recent  cases,  the  Court  of  Claims  has  departed  from  the 
rule  laid  down  in  Holland -American  Lines.  Pan  American 


World  Airways  v.  United  States,  122  F.  Sup]).  f>82;  Clapp 
v.  Uvded  States.  117  F.  Supp.  570,  cert,  denied,  348  U.  S. 
834. 2r’ 


Realizing  the  inadequacy  of  this  argument,  appellant 
finally  alleges  that  it  could  obtain  only  of  the  relief  it 

requests  in  the  Court  of  Claims,  since  n  judgment  in  that 
court  would  not  release  the  funds  impounded  in  compulsory 
reserves  ( p.  27). 


25  Appellant  specifically  waived  anv  claim  of  coercion  or  duress 
(R.  146). 

26  Appellant’s  reliance  on  Youngstown  Co.  v.  Sawyer,  343  U.S. 
579  is  also  misplaced,  since  the  instant  case  does  not  involve  prop¬ 
erties  “unlawfully  taken  by  Government  officials  for  public  use” 
(p.  585). 
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It  must  be  borne  in  mind  that  appellant  is  claiming  that 
the  remedy  in  the  Court  ol’  Claims  is  inadequate  because 
that  court  could  not  give  appellant  relief  which  appellant 
lias  urrrr  requested.  Appellant  never  mentioned  in  its  com¬ 
plaint  that  it  was  injured  by  having  to  put  money  into  the 
reserve  funds.  Paragraph  15  of  the  complaint,  which  states 
appellant's  injury,  refers  only  to  the  fact  that  it  is  liable 
“to  additional  recapture  and  taxes  in  the  amount  of  about 
$73n.O<><>  for  the  period  .January  1,  1947  to  September  30, 
194S,  which  it  would  not  be  required  to  pay  were  it  treated 
similarlv  with  the  other  eight  lines  substantiallv  affected 
by  the  effective  date  of  General  Order  71”  (J.  A.  7).  It  is 
clear  that  appellant  was.  and  is,  concerned  only  with  the  loss 
of  $750,000  and  not  with  the  impoundment  of  monies  in  the 
reserve  funds.  Appellant  has  not  alleged  any  damages  re¬ 
sulting  from  this  impoundment:  indeed  there  is  no  evidence 
in  the  record  that  appellant  has  as  yet  put  any  money  in  the 
reserve  fund  for  this  period.  A  claim  of  injury  which  is 
wholly  speculative  and  hypothetical  does  not  present  a  jus¬ 
ticiable  case  or  controversy,  for  the  adverse  interests  of  the 
parties  ha'’e  not  yet  come  into  conflict.  United  Public 
Workers  v.  Mitchell .  330  U.  S.  75,  S6-91 ;  Alabama  State 
Federation  of  Labor  v.  Me  Adorn,  325  U.  S.  450,  461;  Texas 
v.  ICC,  258  r.  S.  158.  162. 


In  any  event,  should  the  Court  of  Claims  render  a  deci¬ 
sion  for  appellant  on  the  merits  of  its  claim  for  increased 
subsidy,  it  would  necessarily  decide  what  definition  of  capi¬ 
tal  necessarily  employed  applies  to  the  contractual  relation¬ 
ship  of  the  parties,  including  the  amount  to  be  deposited  in 
reserve  funds.  Pursuant  to  such  decision,  appellant  could 
withdraw  the  necessary  amount  from  the  reserve  funds.  It 
is  hardly  necessary  to  add  that  the  Board  would  consider 
itself  bound  by  a  decision  by  the  Court  of  Claims  that  G.  0. 
31  must  be  applied  until  September  30,  1948. 

We  respectfully  submit  that  on  the  seven  separate 
grounds  discussed  above  the  judgment  of  the  District  Court 
dismissing  the  complaint  for  lack  of  jurisdiction  should  be 
affirmed. 
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GENERAL  ORDER  71,  AMENDMENT  1  IS  VALID 

As  we  have  shown  in  Part  I,  this  is  not  a  case  where  t lie 
legality  of  the  Board’s  action  must  be  considered  in  order 
to  determine  jurisdiction,  and  since  the  District  Court  did 
not  consider  this  question  at  all,  it  should  not  be  passed 
upon  by  this  Court,  in  reviewing  the  action  of  the  District 
Court.  Georgia  R.  c£  Banking  Co.  v.  Redicine .  342  U.S. 
299:  McDonald  v.  Smalley.  1  Pet.  620;  Hudson  v.  XnreJl, 
172  F.  2d  S4S  (C.A.  5);  Thomas  v.  Thomas ,  165  F.  2d  332 
(C.A.  5) :  Purcell  v.  Summers.  126  F.  2d  390  (C.A.  4),  cert, 
denied,  317  U.S.  640:  14  Cyclo  of  Fed.  Proc.,  67.07  (3d  ed). 
Therefore,  we  do  not  believe  it  necessary  to  discuss  the 
legality  of  the  action  taken  by  the  Board,  but  since  appel¬ 
lant  has  considered  this  question  in  such  detail,  we  show 
below  that  G.  O.  71.  Amendment  1  cannot  be  invalidated 
on  the  grounds  that  it  is  either  discriminatory  or  retro¬ 
active. 


A.  GENERAL  ORDER  71.  AMENDMENT  1  IS  NOT  ILLEGALLY 

DISCRIMINATORY 

Appellant  contends  the  Merchant  Marine  Act,  like  almost 
all  statutes,  delegates  authority  to  take  only  non-di^crim- 
inatory  action.  This  is  not  so  and  appellant  itself  recog¬ 
nizes  the  validity  of  discriminations  in  the  statutory  x-lieme. 

It  is  true  that  under  G.  O.  71,  Amendment  1  appellant 
was  treated  differently  from  other  subsidized  lines.  How¬ 
ever,  no  line  was  treated  like  another  under  G.  0.  71  and 
if  this  is  illegal  discrimination  then  the  regulation  is  in¬ 
valid  as  applied  to  all  the  lines.  G.  O.  71  provides  that  the 
effective  date  of  the  definition  set  forth  therein  shall  lie 
the  “day  next  following  the  termination  of  the  recapture 
period  which  was  current  on  December  31,  1946”  (J.A.  26). 
Thus,  the  various  operators  have  the  benefit  of  the  more 
liberal  definition  of  G.  O.  31  for  varying  lengths  of  time, 
depending  on  the  circumstance  of  when  their  recapture 
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periods  ended.  The  chart  below-7  lists  the  termination 
dates  of  the  recapture  periods  of  the  subsidized  operators. 
An  examination  of  this  chart  shows  that  under  G.  0.  71, 
six  lines  would  have  the  benefit  of  G.  0.  31  for  12  months, 
two  lines  for  21  months,  one  line  for  21  Mi  months,  two 
lines  for  three  years,  and  one  line  for  four  years.  If 
G.  O.  71  were  applied  to  appellant,  it  would  have  the  benefit 
of  G.  ( ).  31  for  nine  months  longer  than  six  of  the  subsidized 
operators.  Therefore,  setting  the  effective  date  of  the  new 
definition  of  capital  necessarily  employed  in  this  manner 
results  in  different  treatment  of  the  various  operators  and 
is,  under  appellant's  theory,  illegally  discriminatory.  Ap¬ 
pellant  is,  thus,  in  the  position  of  asking  this  Court  to  rule 
that  one  discriminatory  definition  rather  than  another  dis¬ 
criminatory  definition  should  be  used.  Of  course,  appel¬ 
lant  does  not  object  to  a  discrimination  in  its  favor. 

Contrary  to  appellant’s  assertion,  there  is  no  rule  of  law 
that  anv  regulation  which  is  “discriminatory”  is  illegal. 
The  issue  is  alwavs  whether  or  not  the  discrimination  is  un¬ 


reasonable.  Kven  when  the  complainant  alleges  it  is  being 
denied  the  constitutional  right  to  equal  protection  of  the  law, 
as  in  Tick  Il’o  v.  Hopkins,  118  l\S.  356,  and  Hop  v.  Shaugh- 
ncssp,  133  F.  Supp.  850  (S.D.N.Y.),  the  courts  examine  the 
circumstances  to  determine  the  reasonableness  of  the  dis- 


Termination  of  initial  recapture  periods 


American  Export  Lines.  Inc . Dec.  31,  1947. 

American  Mail  Line,  Ltd . Dec.  31,  1950. 

American  President  Lines,  Ltd . Sept.  30,  1948. 

Farrell  Lines,  Inc . Dec.  31,  1949. 

Grace  Line,  Inc . Dec.  31,  1947. 

Lvkes  Bros.  Steamship  Co.,  Inc . Dec.  31,  1947. 

Mississippi  Shipping  Co.,  Inc . Dec.  31,  1947. 

Moore-McCormack  Lines,  Inc . Sept.  30,  1948. 

New  York  &  Cuba  Mail  Steamship  Co . Dec.  31,  1947. 

The  Oceanic  Steamship  Co . Dec.  31,  1947.1 

Seas  Shipping  Co.,  Inc . Oct.  14,  1948. 

United  States  Lines  Co.: 

North  Atlantic  service  . Dec.  31,  1947.1 

Pioneer  Line  sendee  . Dec.  31,  1949. 


1  Represents  second  5-year  period.  (R.  393.) 


crimination  ami  it  is  only  “ i!lr%f/nl  discriminations"  which 
arc  prohibited.  Tin*  t»*>t  in  tin*  casts  cited  by  appellant 
(pp.  51-24)  is  whether  or  not  the  defendant  acted  arbitrarily 
and  capriciously  in  making  the  discrimination  involved.  To 
make  this  determination  two  things  must  be  decidetl:  (1) 
whether  the  parties  involved  are  similarly  situated  ami  (2) 
whether  in  the  light  of  the  circumstances  the  discrimination 
i<  necessary  to  promote  the  purposes  of  the  >tatute  and  ’.t  is 
reasonable  to  make  the  discrimination  for  those  purposes. 

1.  77/e  Parties  Were  Sot  Similarly  Situateit 

When  G.  O.  71,  Amendment  1  was  promulgated  appellant 
and  the  three  other  non-contracting  operators  were  not 
similarly  situated  with  tlx*  seven  contracting  operators. 
These  seven  operators  had  executed  contracts  which  pro¬ 
vided  in  Article  11-29  that  G.  0.  31  was  to  be  effective  during 
the  remainder  of  their  current  recapture  periods.  Appel¬ 
lant  and  three  other  operators,  on  the  other  hand,  bad 
executed  contracts  which  provided  that  they  would  accept 
any  change  by  the  Board  in  the  definition  of  capital  neces¬ 
sarily  employed  and  in  the  effective  date  of  the  definition. 
Appellant  admits  that  when  it  executed  the  contract  it 
knew  the  Board  had  undertaken  reconsideration  of  (}.  ().  71 
(J.A.  89)  in  consequence  of  criticism  by  the  Comptroller 
General  and  the  House  of  Representatives  and  the  record 
shows,  moreover,  that  appellant  was  aware  of  what  the 
Board  might  ultimately  decide.28 

Amendment  1  was  promulgated  September  17,  1952.  The 
seven  contracting  operators  had,  for  periods  of  over  two 
years,  been  acting  on  the  basis  of  their  contractural  right 
to  the  application  of  a  certain  definition.  Appellant,  on 
the  other  hand,  had  no  such  contractural  right,  and  could 


28  The  testimony  before  the  Subcommittee  of  the  House  Com¬ 
mittee  on  Expenditures  in  the  Executive  Departments.  81st  Cong., 
2d  Sess.,  pp.  197-199,  204  ,  219,  228-231,  reprinted  at  Record  pp. 
392-397  makes  clear  that  the  Committee  felt  the  new  definition 
should  be  retroactive  to  January  1,  1947.  A  similar  statement  is 
found  in  H.  R.  Rep.  No.  2104,  81st  Cong..  2d  Sess.,  pp.  10-11.  re¬ 
printed  at  Record  p.  409. 
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not  and  did  not  assume  that  any  particular  definition  would 
he  applied  in  its  case.  Clearly,  Amendment  1  did  not  dis¬ 
tinguish  between  parties  similarly  situated. 

2.  The  Difference  in  Treatment  W as  Reasonable  and  There¬ 
fore  Valid 

This  Court  said  in  Continental  Distilling  Cory.  v.  Hum¬ 
phrey.  —  App.  D.C.  —  220  F.  2d  367,  372 — 29 

Obviously,  in  a  matter  of  this  kind  not  all  differ¬ 
ences  or  discriminations  are  unlawful.  Unless  so  un¬ 
reasonable  in  relation  to  the  subject  and  its  valid 
regulation  as  to  be  arbitrary  or  capricious,  they  are 
permissible  .  .  .  the  court  must  have  in  mind  the  pre¬ 
vention  of  consumer  deception  and  not  strike  down 
reasonable  differences  which  further  this  purpose  .  .  . 
tin*  (invernment  is  not  required  to  maintain  a  position 
once  adopted  if  another  is  found  necessary  or  desirable, 
notwithstanding  loss  may  be  caused  individuals  who 
have  relied  upon  a  different  position  previously  taken. 

In  the  Emergency  Court  of  Appeals  cases  cited  on  p.  33 
of  appellant’s  brief,  the  rule  is  laid  down  that  the  deter¬ 
mining  consideration  is  whether  the  regulation  discrim- 
mates  unreasonably  and  a  discrimination  which  is  neces¬ 
sary  to  effectuate  the  purposes  of  the  act  will  be  upheld. 
E.g.,  Bayuk  C'igars  v.  Porter.  154  F.  2d  503,  510;  Booth 
Fisheries  v.  Bowles.  153  F.  2d  449:  Flett  v.  Bowles,  142  F. 
2d  559,  565. 

Thus,  the  Supreme  Court  has  upheld  an  administrative 
order  formulating  a  method  for  distributing  among  well 
owners  the  total  amount  of  oil  allowed  to  be  produced. 
Each  well  was  allowed  2.32%  of  its  hourly  potential  produc¬ 
tion,  except  that  wells  not  capable  of  producing  20  barrels  a 
day  were  allowed  full  capacity.  Plaintiff  urged  that  this 
constituted  an  illegal  discrimination  against  the  highly  pro¬ 
ducing  and  thinly  drilled  areas.  The  Court  upheld  the  dis¬ 
crimination  in  the  light  of  the  purposes  of  the  statute 

-9  This  case  is  discussed  at  p.  32  of  appellant’s  brief. 


-14 


B.  /»’.  Commission  of  Texas  v.  Roican  and  Nichols  Oil  Co., 
Mil  F.S.  370.  Set*  also.  Board  of  Trade  of  Kansas  City, 
ft  al.  v.  United  States.  3 14  l*.S.  334  (order  upheld  which 
prohibited  interruption  of  shipments  of  grain  for  storing, 
market ing.  etc.  at  primary  markets  on  the  lower  rates 
under  which  these  same  privileges  were  available  at  com¬ 
peting  interior  points). 

'Appellant  contends  the  cases  upholding  unequal  treat 
ment  of  those  similarly  situated  due  to  a  change  in  policy 
are  not  applicable  here.  In  fact,  these  cases  are  directly 
on  point.  The  Maritime  Commission  had  decided  on  one 
solution  to  the  problem  of  defining  capital  necessarily  em¬ 
ployed  and  seven  operators  acquired  contractual  rights  to 
the  use  of  that  solution.  Then  upon  reconsideration  ap¬ 
pellees.  the  successor  Federal  Maritime  Board  and  its  mem¬ 
bers  determined  this  solution  to  be  unsatisfactory  and  for- 
mulated  a  second  solution  which  was  applied  to  those  with 
no  contractual  rights  to  the  first.  This  situation  cannot  be 
distinguished  from  that  in  FCC  v.  WOKO.  339  F.S.  333 


misstatements  in  a  licence  application:  the  Court  stated 
that  mild  measures  to  others  and  an  unannounced  change 
of  policy  was  within  FCC\s  discretion) :  MocKay  Teleyra/di 
d  (’aide  Co.  v.  Little  Bod:,  33(1  F.S.  94  (Court  upheld  en¬ 
forcement  of  tax  against  plaintiff  although  previously  it  had 
not  been  enforced  against  others) ;  or  Shatcmnt  Ass'n  v. 
SL'C.  14b  F.  3d  791  ((’.A.  1  )  (SKC  upheld  in  changing  policy 
and  requiring  shareholders’  consent  to  delisting). 

i  It  cannot  be  denied  that  Amendment  1  to  (J.  (>.  71 
was  necessary  to  effectuate  the  purposes  of  the  Merchant 
Marine  Act.  An  important  part  of  the  subsidy  scheme  is 
the  recapture  by  the  Government  of  excess  profits,  which 
is  required  by  Section  606  of  the  Act  and  provided  for  in 
Article  11-38  of  the  subsidy  contracts.  The  September  17, 
1932  report  of  the  Federal  Maritime  Board  outlines  in 
detail  the  background  of  Amendment  1  (J.A.  28-49):  the 
fact  that  the  Government’s  right  of  recapture  had  practi¬ 
cally  been  nullified,  the  efforts  to  produce  an  acceptable 
revision,  and  the  adoption  by  the  former  Commission  of  a 
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solution  which,  as  the  Comptroller  General  and  House  of 
Representatives  pointed  out,  prolonged  the  nullification 
well  into  the  postwar  period.  The  Board  summed  lip  its 
views  in  the  following  statement: 

We  are  conscious  of  the  desirability  of  equal  treat¬ 
ment  of  both  contracting  and  non-contracting  oper¬ 
ators.  That  we  are  barred  bv  contractual  obligations 
from  applying  uniformly  a  definition  which  we  believe 
to  be  sound  does  not  justify,  in  our  opinion,  the  grant¬ 
ing  to  the  non-contracting  operators  a  definition  which 
we  would  not  have  favored  were  we  in  the  original 
proceeding.  Considerations  favoring  a  sound  rule  out¬ 
weigh  the  considerations  of  uniformity  when  uniformity 
carries  with  it  the  extension  of  a  rule  which,  in  our 
opinion,  does  not  represent  a  reasonable  solution  of 
the  problems  faced  in  1946.  (J.A.  47. )30 

Appellant  does  not  deny  that  the  result  of  G.  0.  71  was 
to  frustrate  the  purpose  of  the  statute.  It  does  not  deny 
that  Amendment  1  effectuated  the  purpose  of  the  statute 
and  is  a  sound  rule:  in  fact,  appellant  has  admitted  that 
the  substance  of  the  regulation  is  reasonable.31  Appellees 


It  hardly  need  be  added  that  with  respect  to  the  issue  of 
whether  this  is  a  reasonable  solution  great  weight  should  be  given 
to  the  decision  of  the  Board.  E.g..  Republic  Aviation  Corp.  v. 
NLRB.  3-4  I'.S.  793:  NLRB  v.  Hearst  Publications.  322  U.S.  Ill; 
National  Broadcasting  Co.,  Inc.  v.  United  States.  319  U.S.  190; 
Cray  v.  Powell.  314  U.S.  402. 

::1  In  its  pre-trial  statement  appellant  said:  "Plaintiff  does  not 
in  this  action  attack  the  substance  of  G.  0.  71  and  it  may.  apart 
from  its  effective  dates,  be  taken  in  this  action  as  a  reasonable  exer¬ 
cise  of  the  rule-making  power  granted  bv  §  607(d)  of  the  Act.” 
(R.  145-146. ) 

Moreover,  it  must  be  remembered  that  the  Board  amended  the 
substance  of  G.  O.  71.  as  applied  to  the  non-contracting  operators, 
to  permit  the  inclusion  in  capital  necessarily  employed  of  funds 
actually  disbursed  from  the  Capital  Reserve  Fund  between  January 
1.  1947  to  December  31.  1949  for  the  purchase  or  reconstruction  of 
subsidized  vessels.  This  was  in  accordance  with  the  October  17, 
1949  recommendation  of  the  shipping  industry  itself  (J.A.  35;  R. 
364). 


were  authorized  to  define  capital  necessarily  employed  and 
the}'  issued  a  definition  which  effectuated  tin*  purpose  of 
rlie  applicable  statute  and  which  invaded  no  constitutional 
or  statutory  rights  of  appellant.  Appellant's  contention 
is  adequately  disposed  of  by  the  statement  in  Dain/nn  n's 
Lf  an  nr  Cooperative  Ass*  n  v.  Bran  nan .  173  F.  2d  7)7.  (>(> 
«AA.  2)  cert,  denied,  338  U.S.  827>— 

Finally,  the  plaintiff  complains  that  the  administra¬ 
tion  of  the  regulation  has  been  unequal  and  incon¬ 
sistent  :  not  *  because  it  was  deliberately  par¬ 

tial.  but  because  it  has  been  wayward  and  vacillating. 
The  plaintiff  cannot,  however,  become  the  vicarious 
champion  in  its  own  interest  of  imperfections  in  the 
discharge  of  the  Secretary's  duties.  If  he  has  cor¬ 
rectly  interpreted  his  powers  in  dealing  with  it,  and 
imposed  upon  it  no  greater  obligations  than  were  law¬ 
ful.  it  is  no  answer  that  others  have  fared  better:  any 
more  than  when  burdens  have  been  unequally  imposed 
by  the  mistakes  of  courts  of  law. 

3.  The  Ilcffulalion  is  Sot  Discriminator //  On  The  Contract  r 

Xo-contract  Basis 

On  this  issue,  appellant  makes  two  claims:  (1)  that  it 
actually  had  an  operating-differential  subsidy  contract  by 
May  1.  11)7)1.--  and  (2)  it  was  discriminatory  to  treat  appel¬ 
lant  differently  from  Moore-McCormack  Lines. 

a.  Appellant  ft  id  not  hare  n  landing  contract  until  October, 

iur>i 

The  first  argument  is  patently  without  merit.  First  of  all. 

Amendment  1  refers  to  contracts  which  have  been  executed 

and  appellant  does  not  claim  that  it  had  executed  a  contract 

bv  Mav  1.  11)7)1.  Secondlv,  there  was  not  even  an  informal 
,  *  •  * 

contract  between  the  parties  on  May  1,  107)1.  Appellant 

32  The  distinction  made  in  Amendment  1  to  Cl.  O.  71  was  between 
those  operators  which  had  executed  resumption  addenda  prior  to 
May  1.  1931  (these  had  Article  1 1  -29 1  and  those  operators  which 
executed  their  addenda  after  May  1,  1951  (these  had  Article 
1-14 (ct ( 1 ) ). 
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relics  on  two  principles  of  contract  law:  (1)  parties  may 
express  their  assent  to  the  terms  of  a  contract  piecemeal 
and  (2)  failure  to  si. am  a  written  contract  is  not  destructive 
of  a  contract  already  wade  unless  the  parties  intended  not  to 
he  hound  until  the  execution  of  the  written  agreement. 

Of  course,  parties  can  agree  on  separate  terms  of  a  con¬ 
tract  piecemeal  but  the  remainder  of  this  rule,  as  expressed 
in  Corbin.  Contract s.  is  that — 

These  expressions  are  merely  tentative  and  are  in¬ 
operative  in  themselves:  there  is  no  contract  until  the 
parties  close  their  negotiation  and  express  assent  to  all 
the  terms  of  the  transaction  together.34 

In  Dougherty  v.  Briggs.  79  A.  924.  231  Pa.  6$.  75  (1911 i, 
the  court  said:  “When  it  is  sought  to  establish  a  contract  by 
letters  which  pass  between  the  parties,  containing  proposals, 
answers  and  counter  proposals,  it  must  be  made  to  appear  that 
at  some  point  in  the  correspondence  there  was  a  definite  and 
unqualified  proposal  by  one  party  which  was  unconditionally 
and  without  qualification  accepted  by  the  other  party.”  1 
Corbin,  ('on tract'. s  $31. 

C.  II’.  Hull  Co.  v.  Marquette  Cement  Mffj.  Co..  208  F.  260 
(0.  A.  8),  relied  on  by  appellant,  states  the  rule  that  par¬ 
ties  may  settle  on  one  term  at  a  time  but  the  contract  is  not 
formed  until  the  last  term  is  agreed  upon. 

Appellant  cannot  point  to  any  time  prior  to  October, 
1951  when  every  term  was  agreed  upon.  The  Board  sent 
appellant  its  proposals  for  a  contract  on  May  13,  1949 
(J.  A.  101-121)  and  appellant  sent  back  counterproposals 
on  July  1,  1949  (J.  A.  121-123).  Xo  agreement  was  reached 
at  that  time  on  the  last  term  of  the  contract.  Subsequently, 
numerous  proposals  went  back  and  forth  on  various  aspects 
of  the  contract.  There  were  problems  concerning  the  re¬ 
placement  program,  which  is  a  fundamental  part  of  the  sub¬ 
sidy  program,  and  construction  subsidy  awards  (J.  A.  50, 
134,  141:  B.  411,  429,  431,  462),  changes  in  the  number  of 
vessels,  sailings  and  route  descriptions  (Tv.  391,  398,  403, 
408,  410),  and  appellant’s  grandfather  rights  to  operate  in 
the  intercoastal  trade  with  vessels  engaged  in  the  Round- 
theAVorld  service  (R.  463).  On  July  20, 1951,  long  after  its 


alleged  acceptance  of  the  contract  on  July  1,  194t>,  appel¬ 
lant  wrote  t<>  the  Board,  attempting  to  negotiate  numerous 
changes  in  the  suggested  form  of  the  contract  (K.  4(1.')). 

The  rule  on  the  liecessitv  of  formal  execution  does  not 
help  appellant  since  that  rule  applies  only  to  the  situation 
where  an  ayr*  >  mi  nt  has  been  reached  and  the  parties  intend 
the  written  contract  to  he  merely  a  “convenient  record  of  a 
previous  contract."  Hamilton  Foundry  (0  Machine  Co.  v. 
1 i/fr mat .Holders  and  Foundry  Workers.  1  !>.*'.  F.  2d  20*) 
(C.  A.  0).  It  does  not  apply  where  the  parties  did  not 
intend  to  he  hound  until  a  formal  writing  was  executed. 
Smith  v.  On  ax  ( hi  and  ('hcmical  (’o..  21S  F.  2d  1(4  ( ( '.  A.  2)  : 
12  Am.  Jr..  C ontrarts .  ‘  2").  Here,  no  agreement  was 
reached  until  October,  lbol.  and  the  intention  of  the  Board 
was  made  clear  in  1140  when  it  advised  appellant  that  it 
would  he  eliirihle  for  subsidy: 

.  .  .  provided  .  .  .  all  provisions  authorized  to  he 
incorporated  in  an  addendum  to  the  current  opera  ting- 
difTcrential  subsidy  agreement  have  been  submitted  to 
the  applicant  hv  the  Commission  and  ayreed  to  by  the 
a  ppliea  nt  in  writing /.  ( Kmphasis  added)  (J.  A.  02- 

63.)  33 

Finally,  appellant  contends  that  since  it  performed  under 
an  informal  agreement  both  parties  are  bound.  'Pile  au¬ 
thorities  cited  by  appellant  (fn.  12.  p.  30)  merely  say  that  if 
agreement  has  been  reached,  subsequent  conduct  may  i n<  1  i - 
cate  tin*  intention  that  reduction  to  writing  is  not  a  condi¬ 
tion  precedent  to  a  binding  contract.  Since  there  was  no 
agreement  here  until  October.  lllol  and  it  was  clearly  in¬ 
tended  that  then*  must  be  a  written  contract,  this  theory 
is  useless  to  appellant. 

/>.  The  distinct io)i  between  appellant  and  M oore-McC or  mark 

The  Board  explained  its  decision  concerning  Moo  re- Mc¬ 
Cormack  as  follows: 

:i::This  statement  contradicts  appellant’s  assertion  that  the  Gov¬ 
ernment  thought  appellant  had  a  binding  contract  prior  to  formal 
execution  (appellant’s  brief,  p.  35). 
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Tn  addition  to  the  seven  contracting  lines  . . .  who  had 
executed  .  .  .  the  resumption  addendum,  including  Arti¬ 
cle  IT-20  .  .  .  Moore-McCormack  Lines.  Inc.,  by  let¬ 
ter  of  February  10,  1950,  was  advised  of  the  Commis¬ 
sion's  action  with  respect  to  its  resumption  of  sub¬ 
sidized  operation.  This  letter  provided  for  inclusion 
in  the  resumption  agreement  of  Article  IT-20  which 
excludes  application  of  the  General  Order  71  definition 
until  the  termination  of  the  recapture  period  which  was 
current  on  December  31,  1046.  Moore-McCormack 
formally  accepted  the  Commission's  offer  of  February 
10th  by  endorsing  its  acceptance  thereon  under  date  of 
February  27, 1950. 

This  written  offer  and  acceptance,  in  our  opinion, 
constituted  an  informal  but  none  the  less  binding  con¬ 
tract  bv  the  Commission  to  give,  and  by  Mooro-Mc- 
Cormaek  to  accept,  .  .  .  Article  TT-20.  Moore-Mc¬ 
Cormack.  therefore,  stood  on  the  same  legal  footing  as 
the  other  seven ‘contracting  lines.'  Accordingly,  .  .  . 
the  Board  included  Article  IT-29  in  the  resumption  ad¬ 
dendum  with  Moore-McCormack  executed  on  March  8, 
1951.  (J.  A.  41-42.) 

Thus,  the  Board  decided  that  Moore-McCormack  had  a  bind¬ 
ing  right  to  Article  TT-29.  Moore-McCormack  had  accepted 
the  offer  of  the  Commission,  which  included  the  right  to 
Article  TT-29,”4  by  signing  the  enclosed  copy  of  the  letter  as 
requested  by  the  Commission:  it  then  wrote  under  separate 
cover  requesting  certain  changes  (R.  387).  Appellant,  on 
the  other  hand,  did  not  accept  the  offer,  as  requested,  but 


34  The  offer  in  the  February  10,  1950  letter  was:  I.  That  with 
respect  to  the  establishment  and  maintenance  of  the  Applicant’s 
capital  and  special  reserve  funds  and  the  determination  of  “Capital 
Necessarily  Employed”  and  “Net  Earnings.”  the  provisions  of 
Cieneral  Order  31  shall  be  made  applicable  with  the  understanding 
that  when  and  after  Supplement  2  thereof,  now  under  consideration, 
is  promulgated  by  the  Commission,  any  further  amendments 
thereof,  (luring  the  current  period  of  the  agreement .  shall  be  appli¬ 
cable  to  said  agreement  only  upon  Applicant's  concurrence  therein. 
(Emphasis  added)  (R.  384.) 
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wrote  a  letter  requesting  certain  changes  and  concluded 
“ subject  to  the  above,  we  concur  in  the  action  of  the  Com¬ 
mission"  (.J.  A.  123).  The  distinction  is  clear.  Moore- Mc¬ 
Cormack  had  bound  itself  and  appellant  had  not — appellant 
had  stated  that  if  and  only  if  certain  changes  were  made 
did  it  concur.35 

Furthermore,  even  if  the  Board  had  treated  appellant's 
letter  of  July  1,  1949  as  an  acceptance  it  would  not  make 
any  difference,  for  all  the  Board  offered  appellant  in  its 
letter  of  March  21,  1949  was — 


9.  That  with  respect  to  the  establishment  and  main¬ 
tenance  of  the  Applicant's  capital  and  special  reserve 
funds  and  the  determination  of  ‘Capital  Necessarily 
Employed’  and  ‘Net  Famines.'  the  prorisitnis  of  (h n- 
eral  Order  .77  as  amended  trow  time  fu  time  shall  con¬ 
tinue  applicable:  ( Emphasis  Added)  (J.  A.  1 10.) 


If  we  assume  tho  Board  was  bound  to  irive  appellant  the 
benefit  of  the  provision  in  paragraph  9  <>f  this  letter,  appel¬ 
lant  was  still  not  in  the  same  position  as  Moore-MeCormack 
because  paragraph  9  did  not  refer  to  Article  1 1-29.  which 
was  what  Moore-MeCormack  was  offered,  but  was  an  agree¬ 
ment  to  accept  (I.  ().  ‘>1  as  amended  from  thnr  to  time;  i.  e., 
appellant  was  offered  (I.  ( ).  .*11  only  until  that  order  was 
amended.  (J.  0.  71,  Amendment  1,  did  amend  C.  (>.  21  and 
therefore  if  appellant  claims  that  it  had  a  riirht  to  the  pro¬ 
visions  in  paragraph  9,  it  can  have  no  complaint  since  that 
is  exactly  what  it  trot. 


B.  AMKNDMKXT  1  IS  NOT  INVALID  BKCACSK  OF  ITS  KKTlio. 

ACTIVITY 

It  is  difficult  to  follow  appellant's  argument  that  “the 
regulation  is  invalid  because  of  its  retroactivity.”  Appel¬ 
lant  speaks  of  tin*  regulation  Generally  and  does  not  coniine 
its  statements  to  Amendment  1.  However,  in  its  complaint 
appellant  requests  that  (J.  O.  71  be  applied  to  it  as  of  Sep¬ 
tember  20,  194S.  rather  than  January  1,  1947,  i.  e.,  appellant 


!  33  Citation  is  hardly  neccssaiy  for  the  proposition  that  an  ac¬ 
ceptance  must  be  made  in  the  mode  prescribed.  Corbin,  Con¬ 
tracts,  §  88. 
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asks  for  one  retroactive  application  rather  than  another; 
and  appellant  said  in  its  pre-trial  statement  that  it  agreed 
(J.  O.  71  was  a  reasonable  exercise  of  the  rule-making  power 
of  the  Board  except  for  the  effective  date  (R.  145-146).  We, 
therefore,  assume  appellant  is  arguing  that  it  is  illegal,  on 
grounds  of  retroactivity,  to  apply  G.  0.  71  to  appellant  as  of 
January  1.  1047  but  that  appellant  is  willing  to  be  governed 
by  G.  ().  71  after  September  30,  1048.  G.  0.  71  was  promul¬ 
gated  on  December  21, 1040:  its  effectiveness  with  respect  to 
the  operators  is  shown  by  the  table  in  footnote  27,  p.  41, 
supra.  The  effective  dates  range  from  January  1,  1948  to 
January  1,  1051.  If  appellant  concedes  this  much  retro¬ 
activity  is  legal  and  if  appellant  is  requesting  the  Court  to 
order  an  application  of  the  regulation  which  is  also  retro¬ 
active,  we  do  not  see  how  it  can  argue  that  the  Board  had 
no  power  to  issue  a  retroactive  regulation.  Nevertheless, 
we  show  below  that  Amendment  1  is  not  invalid  because 
of  its  retroactivity. 

1.  The  Authorities 

Xo  principle  of  law  forbids  all  retroactive  laws  and  regu¬ 
lations.  The  test  is  the  reasonableness  of  the  legislation, 
and  retroactive  legislation  is  often  reasonable,  Davis,  Ad¬ 
min  ist  rat  ice  June.  211,  and  has  been  upheld  by  the  courts 
many  times.3'5  The  issue  is  always  the  reasonableness  of  the 
law  in  the  light  of  the  two  considerations  of  whether  com¬ 
plainant  was  deprived  of  a  vested  right  and  whether  his 
conduct  would  have  been  different  if  he  had  foreseen  the 
change — i.e.,  the  degree  of  reliance.  With  respect  to 
retroactive  regulations  the  conflict  is  between  the  interest 
in  protecting  individual  reliance  on  existing  law  and  the 
desire  to  give  needed  flexibility  to  the  complex  process  of 
administrative  rule-making.37 


3,5  Chase  Securities  Corp.  v.  Donaldson,  325  U.S.  304:  Paramino 
Lumber  Co.  v.  Marshall.  309  U.S.  370;  Graham  <fc  Foster  v.  Good- 
cell.  282  U.S.  409;  Milliken  v.  United  States.  283  U.S.  15:  Welch  w 
Henry.  305  U.S.  134;  Campbell  v.  Holt.  115  U.S.  620;  Xeild  v. 
District  of  Columbia.  71  App.  D.C.  306.  110  F.  2d  246. 

37  See  60  Han*.  L.  Rev.  627,  628  (1947). 


Appellant,  citing  Miller  v.  United  States,  294  T’.S.  43.'), 
states  that  retroactive  rule-making  is  not  within  the  powers 

delegated  an  agenev  unless  the  legislative  intention  to  that 

*  »  * 

effect  unequivocally  appears.  That  case  does  not  say  this 
and  the  rule  is  otherwise.  That  case  held  that  a  regulation 
could  not  be  applied  retroactively  because  there  was  nothing 
i)i  tin ■  regulation  to  suggest  it  was  supposed  to  be  retroac¬ 
tively  applied.""  The  rule  with  respect  to  regulations  has 
been  expressed  as  follows: 

The  established  presumption  that  a  statute  operates 
only  prospectively  in  the  absence  of  specific  language 
to  the  contrary,  does  not  justify  the  parallel  presump¬ 
tion  that  a  legislative  delegation  authorizes  only  regula¬ 
tions  which  operate  prospectively  in  the  absence  of 
specific  language  to  the  contrary.  Due  consideration 
should  be  given  to  tile  purpose  for  which  tin*  delegation 
is  made,  as  well  as  to  the  complex  task  of  effectively 
administerin'?  the  statutory  policy.'"* 

Keeognizing  that  retroactivity  should  generally  be 
avoided,  there  are  nevertheless  situations  in  which  the 
ends  of  efficient  administration  may  he  served  by  per¬ 
mitting  regulations  to  operate  retroactively,  without  a 
consequent  imposition  of  hardship.  b()  llarv.  L.  R  *v. 
027.  035. 


In  accord  with  this 


rule  many  retroactive  regulations. 


38  Tli e  Court  said  that  a  statute  and  regulation  cannot  be  con¬ 
strued  to  operate  retroactively  unless  it  is  clear  that  the  body 
promulgating  them  intended  they  should.  In  the  instant  case  the 
regulation  specifically  provides  for  retroactive  application. 

39 This  was  done  in  TWA  v.  CAB.  336  C.S.  (10 1  (cited  on  p.  39 
of  appellant’s  brief)  where  the  Court  considered  the  statutory 
policy  of  rate-making  and  concluded  that  tie*  legislative  scheme 
contemplated,  the  setting  of  rates  retroactive  to  the  date  of  appli¬ 
cation  but  not  to  a  period  when  there  was  an  unchallenged  final 
rate.  Thus,  the  Court  did  uphold  retroactive  rate-making. 
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rules  and  orders  of  administrative  agencies  have  been  up¬ 
held.40 

Appellant  contends  the  only  valid  retroactive  regulations 
are  those  which  interpret  a  statutory  phrase  and  are  there¬ 
fore  coterminous  in  time  with  the  statute  and  those  which 
for  “specialized  reasons”  are  necessary  to  make  the  statute 
effective,  and  appellant  concludes  that  this  second  category 
does  not  include  regulations  which  do  not  interpret  statu¬ 
tory  language  hut  constitute  an  exercise  of  the  rule-making 
power.  This  is  not  s<>.  In  the  first  place,  appellant's  second 
category  includes  a  great  deal  more  than  appellant  suggests, 
since  most  retroactive  regulation  is  upheld  on  the  ground 
that  it  is  necessary  to  effectuate  the  purposes  of  the  statute. 
Secondly,  retroactive  rnlc-inakiiifj.  as  opposed  to  clarifica¬ 
tion,41  is  upheld  if  found  reasonable. 

One  of  the  leading  cases  on  retroactive  rule-making  is 
Addison  v.  U  oil  if  Hill  Fruit  Product*,  Inc..  322  l'.  S.  607, 
where  the  Court  ordered  the  formulation  of  a  retroactive 
definition.  The  Court  staled  retroactivity  may  be  a  lesser 
evil  and  that  “it  is  consonant  with  judicial  administration 
and  fairness  in  these  cases  not  to  be  balked  bv  the  undesira- 
bility  of  retroactive  action "  ( p.  (122). 


10  SEC  v.  Chcncry  Corn..  332  U.S.  194;  El  Dorado  Oil  Work?  v. 
United  States.  32S  US.  12;  Addison  v.  Holly  Hill  Fruit  Products. 
Inc..  322  U.S.  607;  Helvering  v.  Reynolds.  313  U.S.  42S:  General 
American  Tank  Car  Corp.  v.  El  Dorado  Terminal  Co..  308  U.S. 
422;  United  States  v.  Morgan.  307  U.S.  183;  Manhattan  General 
Equipment  Co.  v.  Commissioner  of  Internal  Revenue.  297  U.S. 
129;  Atlantic  Coast  Line  R.R.  Co.  v.  Florida.  293  U.S.  301;  Great 
Northern  Ry.  Co.  v.  Sunburst  Oil  A*  Refining  Co..  287  U.S.  358; 
NLRB  v.  National  Container  Corp..  211  F.  2d  525  (C.A.  2>; 
Porter  v.  Senderowitz.  158  F.  2d  435  (C.A.  3)  cert,  denied.  330  U.S. 
848;  Martini  v.  Porter,  157  F.  2d  35  (C.A.  9)  cert,  denied .  330  U.S. 
848;  Holt  v.  Barnesvillc  Farmers  Elevator  Co..  145  F.  2d  250  (C.A. 
8),  cert,  denied.  324  U.S.  858;  Eagle  Cotton  Oil  Co.  v.  Southern  Rv. 
Co.,  51  F.  2d  443  (C.A.  5),  cert,  denied .  2S4  U.S.  675. 

41  Appellant  is  apparently  referring  to  the  distinction,  made  in 
the  legal  literature,  between  interpretative  and  legislative  rules. 
See  Davis,  Administrative  Rides — Interpretative,  Legislative  and 
Retroactive,  57  Yale  L.  J.  919.  Davis  concludes  that  both  kinds  of 
retroactive  regulations  may  be  valid. 


In  SEC  v.  Chenery  Carp..  332  l\  S.  104,  another  leading 
case,  the  SEC  amended  a  reorganization  plan  to  require 
that  preferred  shares,  acquired  hy  management  during  the 
course  of  reorganization,  be  surrendered  at  cost  plus  divi¬ 
dends  because  the  SEC  felt  that,  although  there  was  no 
fraud,  management  was  under  a  duty  not  to  trade  in  the 
securities  of  the  corporation  during  reorganization.  This 
order  was  attacked  on  the  ground  that  the  SEC  could  only 
outlaw  such  profits  from  reorganization  purchases  in  future 
reorganizations  and  that  this  rule  could  not  be  given  retro¬ 
active  effect.  The  Court  upheld  the  SEC.  Recognizing  that 
to  require  all  new  rules  to  1m*  applied  prospectively  only 
would  make  tie*  administrative  process  indexible  and  in¬ 
capable  of  dealing  with  specialized  problems,  the  Court 
said, — 

That  such  action  might  have  a  retroactive 
effect  was  not  necessarily  fatal  to  its  validity.  *  *  ‘ 
But  such  retroactivity  must  be  balanced  against  the 
mischief  of  producing  a  result  which  is  contrary  to  a 
statutory  design  or  to  legal  and  equitable  principles. 
If  that  mischief  is  greater  than  the  ill  effect  of  tin*  retro¬ 
active  application  of  a  new  standard,  it  is  not  the  tvpe 
of  retroactivity  which  •>  condemned  by  law.  See  AJtil- 
!  sort  v.  Ilolhf  HiU  ('<<..  322  C.  S.  f>2<  *. 

And  so  in  this  case,  the  fact  that  the  Commission's 
order  might  retroactively  prevent  Federal's  manage 
meat  from  securing  the  profits  and  control  which  were 
the  objects  of  the  preferred  stock  purchases  may  well 
he  outweighed  by  the  dangers  inherent  in  such  pur¬ 
chases  from  the  statutory  standpoint.  If  that  is  true, 
the  argument  of  retroactivity  becomes  nothing  more 
than  a  claim  that  the  Commission  lacks  power  to  en¬ 
force  the  standards  of  the  Act  in  this  proceeding.  Such 
a  claim  deserves  rejection,  (pp.  203-204.) 


55 


Retroactive  regulations  have  frequently  been  upheld  in 
emergency  price  control  cases.  See  Martini  v.  Porter,42 
supra,  and  cases  cited  there.  In  Porter  v.  Senderoicitz, 
supra,  the  court  said  it  is  established  that  retroactive  re¬ 
quirements  are  not  in  violation  of  any  constitutional  right 
if  they  are  reasonable  and  retroactivity  has  often  been  per¬ 
mitted  to  effectuate  legislative  policy. 


The  instant  Case 


Bearing  in  mind  the  applicable  considerations  of  vested 
right,  reliance,  and  purpose  of  the  Act,  let  us  look  at  the 
facts.  We  have  shown  above  that  neither  contract  nor 


statute  gave  appellant  a  vested  right  to  G.  ().  31  during  the 
postwar  period.  Until  the  resumption  addenda  were  exe¬ 
cuted  the  operators  had  no  rights,  a  situation  of  which  ap¬ 
pellant  was  well  aware  ( J.  A.  62-63,  R.  57 :  J.  A.  130,  R.  2S4- 
285.  308). 


AH  the  operators  kin  w  from  the  vcrv  beginning  that  one 
of  the  things  to  be  changed  in  the  postwar  period  was  the 
definition  of  capital  necessarily  employed.  On  November 
20.  1916,  a  proposed  supplement  to  (I.  < ).  31  was  sent  to  the 
operators  for  their  comments  (J.  A.  (55-66).  Throughout 
tin*  negotiations  the  operators  were  consulted  concerning 
the  formulation  of  a  new  definition:  J.  A.  127  (Board  re¬ 
quests  comments  on  draft  of  new  definition) :  R.  247,  249 
(American  Merchant  Marine  Institute  comments  on  defini¬ 
tion);  R.  310  (appellant  advised  Supplement  2  to  G.  0.  31 
killed  and  subject  to  be  reconsidered);  R.  311  (A.  M.  M.  I. 
comments  on  rejection  of  Supplement  2) ;  R.  318  (appellant 
advised  to  postpone  allocation  of  deposits  in  reserve  funds 
as  capital  necessarily  employed  until  final  determination 
of  whole  question  of  capital  necessarily  employed) :  R.  349 
(appellant’s  opinion  on  G.  O.  71  requested):  R.  352  (con¬ 
ference  with  operators  on  G.  O.  71). 


42  In  this  case  the  order  establishing  defendant’s  maximum  prices 
for  the  period  in  question  was  made  during  the  course  of  the  trial 
of  the  treble  damage  action  against  defendant.  The  court  stated 
the  fact  that  the  order  had  a  retroactive  effect  did  not  necessarily 
make  it  invalid. 
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Furthermore,  the  record  is  clear  that  all  the  operators 
knew  tiic  Board  intended  the  new  definition  to  he  retroac¬ 
tive.  In  its  report  of  September  17,  1952  the  Board  stated 
that  Supplement  2  to  (1.  < ).  3  1  was  to  have  become  effective 
as  of  tin*  resumption  of  subsidized  service  (.1.  A.  .’>2)  and 
that  staff  negotiations  with  the  industry  had  proceeded  on 
tiie  assumption  that  any  revision  of  (I.  <  >.  21  would*  be  effec¬ 
tive  as  of  the  date  of  this  resumption  (.1.  A.  .*’,4).  In  a  letter 
of  March  4,  1947.  t!i<*  A.  M.  M.  1.  made  certain  suggestions 
to  the  Commission  “in  view  of  tin*  fact  that  the  proposed 
settlement  [fJ.  O.  2],  Supplement  2|  is  to  be  made  effective 
as  of  January  1,  1947*"  (K.  247),  and  in  a  letter  of  March 
21,  1947.  the  A.  M.  M.  I.  mad**  further  suggestions  on  tiie 
assumption  that  Supplement  2  would  be  effective  as  of 
January  1,  1947  (1\.  249).  The  discussion  at  the  conference 
on  October  17.  1949  between  the  operators  and  tin*  Commis¬ 
sion  makes  clear  that  everyone  was  on  notice  a>  to  retro¬ 
activity.41 

4:1  The  following  statements  are  of  particular  interest; 

Com  mission  Kit  Mki.i.kn:  There  hn>  been  persistent  discus¬ 
sion  here  for  a  Ion*:  time,  first,  that  there  we-  impending  a 
modification  to  (tenoral  Order  31  and  secondly,  that  it  would 
he  made  applicable  concurrently  with  th«*  resumption  of  sub¬ 
sidies .  If  there  are  any  ha-*  -  now  for  developing  any  concept 
to  the  contrary,  von  gentlemen  are  free  to  offer  th**m.  iR  355.  t 


Com mismonkk  M«  Knot  on:  1  h-ive  a  copy  (of  the  letter  of 
November  20.  1946.  J.A  65 1  and  through  the  entire  proposal 
it  indicates  that  when  the  Commission  determines  what  the 
capital  necessarily  employed  was.  it  was  to  he  made  effective 
December  31.  1945.  Subsequently,  it  was  determined  by  reason 
of  the  resumption  of  operating  subsidy,  effective  January  1. 
1947.  That  date  was  made  effective  December  31,  1946.  ac¬ 
commodating  the  January  1.  19-17.  I  think  it  i>  highly  out  of 
line  for  any  representative  of  a  subsidized  company  to  take  the 
position  today  before  this  Commission  that  you  are  -hocked 
and  surprised  and  chagrined  that  the  Commission  now  indi¬ 
cates  that  whatever  the  capital  necessarily  employed  definition 
is  finally  agreed  to.  becomes  operative  January  1.  1947.  iR. 
359.) 

Mr.  Hicks  [on  behalf  of  United  States  Lines]:  It  is  true 


It  is  abundantly  clear  appellant  knew  from  the  beginning 
that  the  definition  was  to  be  changed  and  had  absolutely  no 
foundation  for  relying  on  the  continued  applicability  of 
(1.  U.  31  for  anv  length  of  time.  “Retroactive  clarification 
of  uncertain  law  ordinarily  involves  no  unfairness.  It  is 
retroactive  change  of  settled  law,  not  retroactive  settling 
of  unsettled  law,  which  may  produce  unjust  results.''  Davis, 
57  Vale  1..  .1.  919,  953. 

Finally,  it  must  be  realized  that  the  objection  to  retro¬ 
activity  i<  tile  hardship  suffered  through  reliance  on  a  rule 


that  since  before  December  31.  1946  we  were  told  that  the 
definition  of  capital  necessarily  employed  would  be  changed 
and  effective  January  1.  1947.  and  I  am  sure  every  operator 
will  subscribe  to  that  because  everybody  knew  it. 

Commissioner  McKeovoh:  That  it  would  be  effective  Jan¬ 
uary  1.  1947? 

Mr.  Hicks:  That  is  correct.  (R.  360.) 

*  «  #  »  * 

Commissioner  McKeovc.ii:  .  .  .  There  was  a  constant 
flowing  back  and  forth  with  the  staff  attempting  to  get  some¬ 
thin*;  better,  obviouslv.  and  1  am  not  mad  at  anvbodv  for 

>  »  v  % 

trying  to  get  something  better,  do  not  misunderstand  me.  It 
would  be  mv  fault  if  I  gave  vou  something  better,  that  would 
be  mv  responsibility. 

But  I  want  the  record  to  distinctly  understand  that  there  is 

* 

no  shock  involved  about  this  becoming  operative  January’  1, 
1947. 

Mr.  Hicks:  I  will  agree  with  you. 

Commissioner  McKeovc.ii:  Thank  you. 

Mr.  Hicks:  The  shock  was  as  to  the  terms  of  the  definition. 
(R.  361.) 

*  *  *  *  * 

Mr.  Farrell  |on  behalf  of  Farrell  Lines]:  I  was  impressed 
by  the  extremely  well  prepared  and  orderly  documentation  of 
the  datings  involved  by  Commissioner  McKeough.  how  he  went 
back  to  the  very  early  times  in  December  1945  and  put  us  on 
notice  that  we  would  have  a  change  in  the  rules  beginning 
January  1947.  I  was  also  impressed  of  course  with  the  fact 
that  at  no  point  along  the  line  did  any  operator  accede  to  that, 
but  it  was  always  clear  that  it  was  the  Commission’s  intention 
to  establish  a  new  definition  and  that  that  would  apply  con- 


that  is  changed,  and  appellant  neither  did,  nor  refrained 
from  doing.  anything  in  reliance  on  tin*  continuation  of 
G.  ( >.  .'51.  It  was  simply  a  case  of  appellant  getting  a 
greater  or  lesser  amount  of  bounty  and  appellant  acted  no 
differently  than  it  would  have  acted  if  G.  0.  71  had  been 
promulgated  prior  to  January  1,  1947.  The  words  of  the 
Supreme  Court  in  Cha.it  Securities  Corp.  v.  Donaldson.  323 
F.  S.  304.44  316  summarize  appellant’s  situation — 

Nor  lias  the  appellant  pointed  out  special  hardships  or 
oppressive  effects  which  result  from  lifting  the  bar  in 
this  class  of  cases  with  retrospective  force.  This  is  not 
a  ea-e  where  appellant  ’>  conduct  would  have  been 
i  different  if  the  present  rule  had  been  known  and  the 
change  foreseen.  *  X  The  nature  of  the  defenses 
shows  that  no  course  of  action  was  undertaken  by  ap¬ 
pellant  on  the  assumption  that  the  old  rule  would  be 
continued. 


|  Balanced  against  appellant’s  lack  of  vested  rights,  lack 
of  reliance  and  lack  of  hardship  is  tin*  obvious  need  for  a 
revised  definition,  and  the  fact  that  due  to  the  multifarious 
postwar  problems  and  tile  complexity  of  the  issues  a  defini¬ 
tion  could  not  be  formulated  immediately.  We  do  not 
believe  appellant  would  have  preferred  that  subsidized  serv¬ 
ices  be  delayed  until  the  formulation  of  a  definition.  Tin* 
only  alternative,  then,  to  frustration  of  the  statutory  policy 
was  a  retroactive  definition.  Because  of  this  situation,  ap¬ 
pellant  agreed  to  accept  a  number  of  future  decisions  of 


currently  with  the  readoption  of  subsidy  agreements  on  the  1st 
of  January’  1947.  (R.  363.1 

The  statement  was  made  in  testimony  before  the  House  Com¬ 
mittee  on  Expenditures  in  the  Executive  Departments  that — 

The  record  is  clear  *  #  *  that  the  industry  was  aware 

that  the  Commission  fully  intended  to  redefine  Capital  Neces¬ 
sarily  Employed,  and  I  think  they  were  aware,  too.  that  the 
Commission,  at  lea>t,  at  some  stages  in  the  past  intended  the 
redefinition  to  go  into  effect  on  January  1,  1947.  (R.  392. > 

■‘■‘This  case  involved  a  claim  that  a  retroactive  law  lifting  the 
bar  of  the  statute  of  limitations  in  pending  litigation  was  unconsti¬ 
tutional  as  a  denial  of  due  process. 
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the  Board,  for  many  of  the  problems  confronting  the  Board 
and  the  operators  in  the  postwar  period  could  only  be  solved 
in  this  manner.  Thus,  the  appellant,  itself,  proposed  in  the 
application  for  resumption  of  subsidized  operations  that 
the  “Commission  lix  more  permanent  rates,  effective  retro- 
ucth'rljf.  as  soon  as  it  shall  be  in  position  to  calculate  the 
weighted  average  cost  differential  '  *  *’*  (Emphasis 

added)  i  It.  2**15).  In  the  resumption  addendum,  appellant 
agreed  to  accept  the  decision  of  the  United  States  concern¬ 
ing  the  valuation  clause  in  case  of  requisition  or  purchase 
to  he  inserted  in  the  construction-differential  contracts  ap¬ 
plicable  to  betterments  placed  on  certain  ships  (J.  A.  67); 
to  accept  the  revised  construction  differential  allowances 
applicable  to  said  vessels  as  determined  by  the  United 
States  (.1.  A.  (IS) :  agreed  to  the  determination  by  the  United 
States  of  final  subsidy  rates,  the  contract  to  be  modified 
accordingly  (.1.  A.  73):  and  agreed  to  present  a  replace¬ 
ment  program  satisfactory  to  the  United  States  (J.  A.  74). 
When  appellant's  Board  of  Directors  decided  to  execute  the 
contract,  it  noted  four  instances  in  the  contract  where 
appellant  must  accept  future  decisions  of  the  Board  in  addi¬ 
tion  to  the  question  of  changes  in  G.  0.  71  (R.  469-470).  It 
is  difficult  to  attach  great  weight  to  appellant’s  argument 
based  on  retroactivity  with  respect  to  one  of  these  items  in 
the  light  of  this  background  of  retroactivitv  and  agreement 
to  future  decisions. 


.7.  Section  4(c)  of  the  Administrative  Procedure  Act 

The  provision  in  S' 4(c)  of  the  Administrative  Procedure 
Act  that  a  rule  must  be  published  30  days  prior  to  its 
effective  date  does  not  apply  to  the  regulation  involved 
here.  First  of  all,  §  4(c)  is  not  applicable  to  “any  matter 
relating  to  *  grants,  benefits,  or  contracts,”  and  G.  0.  71, 
Amendment  1  is  clearly  a  matter  related  to  all  three.  45 

Secondly,  §4(c)  provides  that  rules  can  be  issued  retro¬ 
actively  “upon  good  cause  found  and  published  with  the 
rule.”  This  “good  cause”  is  set  forth  in  the  Board’s  re- 

45  The  Attorney  General's  Manual  on  the  A.P.A.  states  at  page 
27 — “Rule  making  with  respect  to  subsidy  programs  is  exempted 
from  Section  4.” 


port  of  September  17,  1952  (J.A.  28-49).  The  Senate  and 
House  reports  show  that  the  evil  which  §  4(e)  was  designed 
to  prevent  did  not  exist  here.  Both  reports  state  the  pur¬ 
pose  of  the  time  lair  required  by  §  4(e)  is  to  "afford  persons 
affected  a  reasonable  time  to  prepare  for  the  effective  date 
of  a  rule  or  rules  or  to  take  any  other  action  which  the 
issuance  of  rules  may  prompt.**  Sen.  Doc.  Xo.  24S,  79th 
Cons'..  2d  Sess.  p.  *J(»1  (Sen.  Hep.  Xo.  77>2),  p.  259  I  H.R.  Rep. 
Xo.  1980).  The  Senate  Report  also  says  the  bill  “gives  to 
that  portion  of  the  public  which  is  to  be  affected  by  adminis¬ 
trative  regulations  an  opportunity  to  express  its  views 
before  the  regulations  become  effective.**  (]).  224.)  In  the 
instant  case,  the  operators  were  advised  well  in  advance 
that  there  would  be  a  change  and  they  were  given  every 
opportunity  to  present  their  views. 


(\  APPELLANT  IS  BOUND  BY  CONTRACT  To  ACCEPT  C.< >.  71. 

AMENDMENT  1 

Appellant  bound  itself  in  Article  I-14(c)(l)  to  accept  any 
changes  made  by  the  Board  in  G.  ().  71  and  the  effective 
dat<-  thereof,  and  appellant  cannot  be  given  any  relief  unless 
tiiis  provision  reformed  which,  as  wo  have  shown  supra. 
pp.  ML-M7.  cannot  be  done. 

Appellant  states  that  it  could  hardly  have  anticipated 
the  definition  which  was  adopted.  This  is  both  irrelevant 
and,  we  suggest,  inaccurate.  Appellant  knew  the  alterna¬ 
tives  were  a  definition  retroactive  to  the  end  of  its  recapture 
period  (September  MO,  194S)  or  a  definition  retroactive  to 
January  1,  1947.  Since  G.O.  71  provided  for  the  first  alter¬ 
native,  obviously  when  appellant  agreed  in  Article  114(c) 
(1)  to  any  changes  to  be  made  in  G.O.  71  it  was  forewarned 
that  the  second  alternative  would  probably  be  adopted. 

Appellant  also  states  on  p.  4M  of  its  brief — 

We  doubt,  indeed,  that  appellees  would  have  cared 
to  demand  a  “King’s  Mercy  clause’*  which  said: 

The  Operator  agrees  to  accept  any  changes  *  *  *  in 
the  definition  *  ’  *,  including  without  limitation  of 
the  foregoing,  changes  with  respect  to  the  effective  date 
or  uniform  application  of  said  definition. 
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Appellees  are  not  reluctant  to  admit  that  this  was  what 
Article  T-14(c)(l)  did,  in  effect,  say.  Since  7  operators  had 
executed  contracts  without  Article  I-14(c)(l),  it  must  have 
been  clear  to  appellant  that  the  change  to  which  it  and  3 
other  operators  agreed  would  result  in  a  non-uniform  ap¬ 
plication  of  the  definition.  Furthermore,  as  we  pointed  out 
supra,  p.  4<>.  the  definition  which  appellant  requests  also 
results  in  a  lack  of  uniformity,  since  the  operators’  recap¬ 
ture  Periods  ended  at  different  times. 


A  number  of  cases  are  cited  by  appellant  which  hold  that 
when  Congress  prescribes  a  statutory  plan  or  creates  statu¬ 
tory  rights  an  agency  cannot,  by  contract,  alter  t lie  statutory 
plan  or  deprive  the  individual  of  these  rights.  These  cases 
would  be  applicable  here  if  the  Merchant  Marine  Act 
itself  defined  the  term  capital  necessarily  employed,  pro¬ 
viding  that  this  definition  should  apply  to  all  operators,  and 
the  appellees  entered  into  a  contract  with  appellant  provid¬ 
ing  that  another  definition,  formulated  by  appellees,  would 
apply  to  appellant.  This  is  not  what  appellees  did.  They 
were  authorized  to  define  capital  necessarily  employed, 
and.  under  the  statute,  appellant  already  had  to  accept  any 
definition  formulated  by  appellees.  Article  I-14(c)(l)  was 
included  only  because  at  the  time  appellant  was  ready  to 
execute  its  contract  appellees  were  reconsidering  the  defini¬ 
tion,  and  Article  I-14(c)  (1)  was  the  alternative  to  postponing 
the  execution  of  the  contract  until  the  new  definition  was 
formulated.  This  Article  was  not  designed  to  give  appellees 
a  power  which  they  otherwise  did  not  possess. 

Finally,  we  suggest  that  having  agreed  to  Article  I-14(c) 
(1)  of  the  subsidy  contract  and  having  received  the  benefits 
of  subsidy  under  this  contract,  appellant  is  estopped  from 
attacking  the  conditions  under  which  the  subsidy  was  re¬ 
ceived.46 


46  Wall  v.  Parrott  Silver  <fc  Copper  Co.,  244  U.S.  407,  411;  Pierce 
Oil  Co.  v.  Phoenix  'Refining  Co..  259  U.S.  125,  128;  United  Fuel 
Gas  Co.  v.  Railroad  Commission.  278  U.S.  300.  30S:  White  Star 
Bus  Line  v.  People  of  Puerto  Rico.  75  F.  2d  889,  892  (C.A.  1). 
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We  submit  that  it  is  enough  to  justify  the  action  of  the 
Board  that  appellant  agreed  in  its  contract  to  he  bound  by 
G.O.  71.  Amendment  1. 


CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  the  District  Court  was  correct  in  dismissing  the  com¬ 
plaint  for  lack  of  jurisdiction,  and  its  decision  should  be 
affirmed. 

Leo  A.  Hover, 

United  State s  Attorney. 
Paul  A.  Sweeney, 

Edward  H.  Hickey, 

F.  Carolyn  Graolia, 
Attorney s.  Department  of  .hist ire. 
Attorneys  for  the  A ppelle *  s. 

Of  Counsel: 

Edward  D.  Ransom, 

(ieneral  Counsel 
Federal  Maritime  Board. 

Edward  Apt  a  her, 

Attorney .  Federal  Maritime  Board. 
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QUESTION  PRESENTED 


The  question  is  whether  this  is  a  suit  oil  a  contract  with 
the  United  States,  and  thus  without  the  jurisdiction  of  the 
District  Court,  or  whether  it  is  a  suit  to  obtain  relief  from 
a  regulation  which  is  unlawful  because  it  is  discriminatory 
and  retroactive.  It  arises  in  this  context : 

Appellant  is  a  subsidized  steamship  line.  Its  free  earn¬ 
ings  are  limited  to  loC  of  its  “capital  necessarily  employed 
in  the  business.'*  The  definition  of  “capital  necessarily 
employed"  was  severely  changed  in  December  1949,  causing 
for  plaintiff  a  reduction  of  about  $5,000,000.  The  revised 
definition  was  to  be  effective  at  the  end  of  each  operator’s 
“recapture  period."  (December  31,  1947  to  December  31, 
1950  for  the  several  operators,  and  September  30,  1948  for 
appellant.)  In  September  1952  the  new  definition  was,  as 
to  appellant  and  one  other  line,  made  effective  as  of  January 
1,  1947.  The  other  subsidized  lines  were  excepted  from 
the  retroactive  redefinition  because  thev  had  formallv  ex- 
edited  their  post-war  subsidy  contracts  prior  to  May  1951; 
those  executed  thereafter  contained  a  “King’s  Mercy, 
clause,"  agreeing  in  advance  to  whatever  definition  and 
effective  date  should  be  promulgated. 
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American  President  Lines,  Ltd., 


v. 


Federal  Maritime  Board,  et  al., 


BRIEF  FOR  APPELLANT 
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Appellees .  i 


JURISDICTIONAL  STATEMENT 

The  Federal  Maritime  Board  and  the  Maritime  Adminis¬ 
trator  on  September  17,  1952  issued  a  report  (JA  28-54) 
and  a  revised  definition  of  “capital  necessarily  employed” 
(.JA  20-28).  It  denied  appellant's  petition  for  reconsidera- j 
tion  on  December  IS,  1952  (Doc.  87  *).  This  action  for  a 
declaratory  judgment  and  permanent  injunction  was  filed; 
June  18, 1953  (JA  1-54)  and  the  answer  on  January  16, 1954; 
(JA  55-85).  The  jurisdiction  of  the  District  Court  rests! 
on  28  U.  S.  C.  Secs.  1331,  1337  and  2201 ;  Section  10(a)  and! 


1  This  case  was  tried  upon  a  stipulated  record,  containing  99  stipu-j 
lated  documents  (J.A.  90-97).  Those  not  of  critical  significance  have! 
not  been  reprinted  and  will  here  be  referred  to  by  document  number. 


(1) 


(b)  of  the  Administrative  Procedure  Act  (GO  Stat.  243,  5 
t\  S.  C.  Sec.  1009) :  and  I).  C.  (’ode,  Secs.  11-305  and  11-50G. 
Tin*  opinion  of  the  District  Court  dismissing  the  complaint 
( 133  F.  Supp.  100)  was  tiled  on  July  -JO,  1955  (JA  143-14S) 
and  its  order  on  August  16,  1955  ( J  A  14S).  Notice  of  appeal 
was  filed  on  August  19,  1955,  and  the  record  docketed  on 
September  *27.  1955. 


STATEMENT  OF  THE  CASE 


A.  The  Definition  for  the  hulustri /  (icwrally 

1.  The  Jet.  Title  VI  of  the  Merchant  Marine  Act  of  1936 
authorizes  an  operating-differential  subsidy  contract,  de¬ 
signed  to  equalize  foreign  costs  with  respect  to  insurance, 
maintenance,  repairs,  wages  and  subsistence.  Sec.  G03(b). 

The  Act  provides,  in  Section  G0G(5),  that  tin*  operator 
at  the  end  of  each  10-year  “recapture  period"  shall  pay  to 
the  United  States  one-half  of  his  net  profits  over  10C  of 
the  “capital  necessarily  employed"  in  the  subsidized  serv¬ 
ice.  The  other  half  of  this  profit  over  10%  must,  under  Sec¬ 
tion  607(c),  be  paid  into  the  “special  reserve  fund,"  when* 
it  is  in  general  available  only  to  make  up  future  losses  or 
for  use,  upon  transfer  to  the  “capital  reserve  fund,"  for 
vessel  purchases. 

Section  607(d)  provides  that — 

The  Commission  shall  adopt  and  prescribe  rules  and 
regulations  for  tin*  administration  of  the  reserve  funds 
contemplated  by  this  section  and  shall  include  therein 
a  definition  of  the  term  “not  earnings”  and  the  term 
“capital  necessarily  employed  in  the  business,"  as  such 
terms  are  employed  in  this  section:  #  *  *. 

2.  G.0.3J.  On  June  11, 1940,  the  U.  S.  Maritime  Commis¬ 
sion  promulgated  General  Order  No.  31  (Doc.  1)  which 
defined  “capital  necessarily  employed”  essentially  as  the 
equivalent  of  net  worth  of  the  shipping  line,  i.  o.,  the  excess 


o 
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of  assets  over  liabilities.  Bv  1941  the  Commission  staff  had  j 
become  alarmed  that  the  Government’s  recapture  might  be  j 
jeopardized  by  the  application  of  this  definition  to  the  j 
accumulated  high  earnings  of  the  years  1939-1941.  The  | 
outbreak  of  war  prevented  any  sustained  effort  toward  ! 
revision.  (JA  31-32.)  | 

3.  Post-War  Resumption  of  Subsidized  Operations.  Sub-  | 

sidized  operations  of  the  12  operators  holding  operating  | 
differential  subsidy  contracts  with  the  Commission  were 

resumed  after  the  war  on  .January  1,  1947.  This  was  ac-  ! 

I 

complished  by  a  general  announcement  of  authorization, 
leaving  until  later  negotiation  of  formal  addenda  to  the  ■> 

k  i 

prewar  subsidy  contracts  covering  resumed  operations  (JA  j 

62-64).  Negotiation  and  execution  of  these  addenda  proved 
to  be  a  slow  process.  The  first  was  executed  on  December 
29,  1949,  and  the  last,  that  covering  a  part  of  appellant's 
services,  on  October  5,  1951  (JA  37).  In  the  meantime,  all  I 
the  subsidized  operators,  including  appellant,  operated  with  j 
the  expectation  and  on  the  understanding  that  their  opera-  ! 
tions  since  January  1,  1947,  were  covered  by  operating  dif-  | 
ferential  subsidy  contracts  which  in  due  course  would  be  j 
formalized  by  the  contract  addenda  when  details  were  j 
worked  out  (E.g.,  JA  62,  101,  119,  123,  130,  134).  | 

4.  General  Order  Xo.  71.  The  proposed  revision  of  G.  O.  | 
No.  31  was  the  last  of  the  general  obstacles  to  be  cleared 
away  before  execution  of  resumption  addenda  was  possible.  ! 
The  Maritime  Commission  considered  that  the  problems  j 
presented  by  G.  O.  No.  31  were  accentuated  at  the  end  of  ■ 
the  war.  All  of  the  operators  owing  to  vessel  losses  were 
short  of  ships,  and  owing  to  insurance  and  requisition  pro-  j 
eeeds  were  in  possession  of  abnormally  large  amounts  of  j 
cash  and  securities.  It  was  felt  that  recapture  would  be  \ 

i 

seriously  curtailed  if  the  abnormal  cash  position  was  given  j 
recognition  in  “capital  necessarily  employed.”  (JA  33.)  j 


I 


4 


The  Commission  staff  first  proposed  Supplement 
Xo.  2  to  G.  O.  Xo.  31,  to  be  effective  January  1, 
11*47.  This  would  have  the  effect  of  eliminating  from  capital 
necessarily  employed  the  cash  and  securities  which  were 
not  earmarked  for  mortgage  payments,  depreciation,  down 
payments  on  vessels  under  contract,  and  limited  working 
capital.  The  industry  vigorously  objected,  chielly  on  the 
ground  that  the  cash  was  being  held  for  vessel  acquisition 
as  rapidly  as  the  Commission  sale  procedures  would  per¬ 
mit:  the  Commission  on  November  30,  1948  rejected  the 
proposed  definition.  (JA  32-34).  A  new  definition  was  pro¬ 
posed  in  the  fall  of  1941).  It  was  even  more  onerous  than 

A 

that  earlier  discussed,  in  that  cash  and  securities  held  for 
mortgage  payments  were  not  recognized,  but  gave  some 
recognition  to  the  operators’  problems  by  postponing  its 
effective  date  until  the  end  of  tin*  recapture  period  current 
upon  the  resumption  of  subsidized  operations.  This  gave 
effective  dates  ranging  from  December  31,  1947  to  Decem¬ 
ber  31,  1950  for  the  several  operators,  and  thus  gave  a  sort 
of  grace*  period  during  which  their  non-recognizod  cash 
could  have  been  converted  into  recognized  equities  in  ships. 
(JA  34-36.)  The  Commission  adopted  this  proposal  and 
promulgated  tin*  regulation,  as  (J.  <  >.  Xo.  71,  on  December 
21, 1949  (JA  12-26). 

5.  Amendment  Xo.  1  to  (I.  ().  71.  The  promulgation  of 
G.  ().  71  cleared  away  the  last  of  the  obstacles  of  general 
application  preventing  execution  of  post-war  addenda  to 
the  operating  differential  subsidy  contracts.  Contracts  with 
five  of  the  operators  were  executed  in  the  succeeding  fort¬ 
night,  with  two  more  on  April  5  and  May  1,  195M,  and  with 
ail  eighth  operator  on  March  8,  1951  (JA  37).  Part  II  of 
their  contracts,  as  also  that  of  appellant,  provided  in  Article 
11-29  that  the  provisions  of  0.  ().  Xo.  31  should  govern  tin* 
balance  of  the  recapture  period  remaining  on  January  1, 


1147.  and  those  of  G.  O.  Xo.  71  would  govern  the  subsequent 
recapture  period  (JA  84-85 ) . 

There  developed  in  the  first  part  of  1950  vigorous  criti¬ 
cism  from  both  the  House  Committee  on  Expenditures  in 
the  Executive  Departments  and  the  General  Accounting 
Office  for  failure  to  make  the  revised  definition  of  capital 
necessarily  employed,  contained  in  General  Order  71,  ap¬ 
plicable  as  of  January  1,  1947  (Docs.  56,  64).  The  Board  - 
referred  the  matter  to  a  staff  committee.  The  staff  comit- 
tee  circulated  a  proposed  draft  of  an  amendment  to  the  in¬ 
dustry  on  April  9,  1951,  held  a  conference  with  the  industry 
on  April  25,  1951,  and  submitted  recommendations  to  the 
Board  and  the  Administrator  on  June  1,  1951  (JA  3S-41; 
Doc.  SO). 

The  Board  had  in  the  meantime  determined  upon  a  policy 
that  the  resumption  addenda  to  the  subsidy  contracts  of 
the  four  remaining  operators  would  have  to  include  a  pro¬ 
vision  which  assented  to  anv  revision,  including  a  revision 
as  to  the  effective  date,  which  the  Board  might  choose  to 
make  in  G.  O.  Xo.  71  (JA  43,  47,  75).  On  June  6,  1951,  and 
August  16. 1951,  two  of  the  remaining  four  operators  waived 
subsidy  for  the  post-war  remainder  of  their  original  re¬ 
capture  period  and  executed  addenda  effective  on  January 
1,  194S  (JA  89).  That  left  only  Oceanic  Steamship  Line 
and  appellant.  Oceanic,  in  a  subsequent  submission  to  the 
Board,  has  estimated  its  interest  at  only  about  $47,000 
(Doc.  88). 

Oral  argument  was  held  on  the  staff  recommendations  on 
July  11.  1951.  The  appellees  Administrator  and  Board  an¬ 
nounced  their  decision  on  September  17,  1952.  (JA  28-54.) 
Their  report  held  that  the  effective  date  of  General  Order 


-  Reorganization  Plan  Xo.  21  of  1950  transferred  the  functions  of  the  j 
Commission  to  the  Federal  Maritime  Board  and  the  Maritime  Adminis-  ; 
trator,  effective  May  24,  1950. 
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71  ouicht  to  he  .January  1,  1147.  hut  that  it  could  he  made  ret¬ 
roactive  to  that  date  only  with  respect  to  the  four  [actually 
two]  operators  with  whom  they  had  formally  executed  con¬ 
tract."  after  May  1,  1951. 

B.  The  application  of  (l.  ().  71  to  Appellant 

1.  The  Post-War  Operations.  Appellant  made  its  first 
commercial  voyasre  after  the  war  on  May  2,  194G. 
It  applied  on  July  12,  114(5,  for  the  resumption  of 
subsidized  operations  (Doc.  4).  It  was  advised  on  July 
22:  114(1.  hy  the  Commission  that  upon  supplemental  ap¬ 
plication  it  would  he  authorized  to  resume  subsidized  opera¬ 
tions  on  August  1,  114(5,  for  voyages  regularly  approved  in 
advance,  and  upon  the  basis  of  tentative  subsidy  rates;  no 
actual  payment  of  subsidy  would  he  made,  however,  until 
a  resumption  addendum  was  agreed  in  writing  (JA  G2-G4). 
Subsequent  corre>pondenee  postponed  tin*  date  of  subsi¬ 
dised  operation  to  January  1,  1947  (Docs.  5,  6). 

From  this  time  forward  there  was  never  any  question  hut 
that  appellant  was  serving  as  a  subsidized  operator.  The 
appellees  Board  and  Administrator  and  their  predecessor 
Commission  many  times  recognized,  prior  to  the  actual 
execution  of  the  addendum  on  October  fi,  1951,  that  appel¬ 
lant  was  performing  a  subsidized  service.'*  Appellant  for 
its  part  from  January  1,  1947,  onward,  performed  every 

Examples  in  tin*  present  record  are:  initial  authorization  ot'  sub¬ 
sidized  voyages  (J.A.  62;  Docs.  2.  5-S) ;  bare- boat  charter  of  SS  Prksi- 
uest's  Ci„kvki.ani>  and  Wii.son.  to  be  subject  to  subsidy  (Dors.  17.  .'*7. 
38);  reminders  in  ronnrrtion  with  tin*  vessel  replueement  disrtission  that 
appellant  had  assumed  obligations  as  a  subsidized  operator,  or  that  it" 
subsidy  miirht  be  ••terminated”  (J.A.  07;  Doe.  SI);  ]>eriodie  extensions 
of  the  dates  by  whieh  a  vessel  replacement  program  might  be  agr«*ed 
to  avoid  termination  of  the  subsidy  agreement  (J.A.  12S ;  Does.  66,  71); 
and  a  statement  to  appellant  that  a  conditional  extension  of  its  subsidy 
contract  was  agreed  upon  in  August  and  confirmed  in  November  104S 
(Doc.  31:  see  I)oe.  25). 


obligation  of  a  subsidized  operator  (JA  88).  Its  President 
on  September  6,  1950,  summarized  the  matter  ( JA  130-131) : 

In  the  five  year  period  which  followed  those  fifst 
discussions  we  have  fulfilled,  we  think  completely,  the 
obligations  which  rested  upon  us  as  subsidized  opera¬ 
tors.  We  have  filed  elaborate  and  expensive  reports. 
We  have  maintained  services  on  our  routes  with  ships, 
sailing  frequencies,  itineraries  and  fixed  schedules  con¬ 
forming  to  Commission  requirements.  We  have  main¬ 
tained  capital  and  special  reserve  funds.  We  have  pur¬ 
chased  eleven  new  vessels  sailing  on  subsidized  routes, 
have  contracted  to  purchase  three  more  now  under  con¬ 
struction  and  have  filed  an  application  to  build  another 
four  vessels.  We  have  thus  committed  more  than  $50,- 
Ono.OOO.nO  to  carry  out  a  vessel  replacement  program. 
We  have  met  and  conformed  to  all  obligations  imposed 
upon  subsidized  operators  relating  to  employment  j  of 
American  labor,  use  of  American  supplies  and  materials 
and  limitations  upon  salaries.  We  have  discharged 
numerous  other  obligations  of  a  subsidized  operator, 
many  of  them  onerous. 

During  the  five  year  period  we  have  spent  thousands 
of  man-days  on  the  development  of  material  for  the 
revised  agreement,  and  many  months  of  negotiations!  in 
Washington.  We  have  filed  hundreds  of  pages  of  data 
disclosing  the  operating  costs  of  our  foreign-flag  com¬ 
petitors.  We  have  supplied  every  such  information 
the  need  or  desire  for  which  is  known  to  us. 

l 

2.  The  Subsidy  Contract  was  Agreed.  Not  only  was  it  as¬ 
sumed  by  all  that  appellant  was  conducting  a  subsidized 
service,  but  the  terms  of  the  resumption  addendum  h[ad 
all  been  agreed  vears  before  the  actual  document  was  px- 
ecuted. 

On  May  13,  1949,  the  Commission  sent  plaintiff  a  lengthy 
letter  listing  the  detailed  determinations  made  by  the  Com¬ 
mission  for  incorporation  in  the  resumption  addendum 
(JA  101-1*21).  It  provided  that  the  provisions  of  General 
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Order  Xo.  31  should  continue  applicable  to  define  capital 
necessarily  employed  (JA  110).  The  fourth  from  the  last 
paragraph  stated  “to  facilitate  preparation  of  an  appro¬ 
priate  addendum  to  your  Operating-differential  Subsidy 
Agreement,  it  is  requested  that  you  indicate  your  concur¬ 
rence  by  endorsement  and  return  of  the  attached  copy  of 
this  letter*’:  a  similarly  identified  space  was  left  for  the 
endorsement  (JA  120-121).  Plaintiff  did  not  endorse  the 
attached  copy:  hut  on  July  1,  1040,  replied  by  separate  letter 
which  brought  to  tin*  (’ommission's  attention  “certain  minor 
needed  refinements”  in  paragraph  1 1 1-2  of  the  letter,  deal¬ 
ing  with  route  descriptions  and  annual  sailings,  owing  to 
the  fact  the  staff  recommendation  had  been  prepared  S-0 
months  ago,  and  continued,  “Subject  to  the  above,  we  con¬ 
cur  in  the  action  of  tin*  ( ’ommission.”  (JA  121-122.)  On 
July  14,  1040,  tin*  (’ommission  acknowledged  receipt  “of 
vour  letter  of  Julv  1,  1040,  concurring,  in  substance,  in  the 
action  taken  by  tin*  ( ’ommission,  *  *  *  It  is  noted  that, 

acting  upon  the  invitation  contained  in  said  letter  of  May 
13,  you  have  offered  certain  suggestions  *  *  *.  Those 

matters  will  he  studied  by  the  staff  and  a  supplemental  re¬ 
port  made  to  tin*  (’ommission  prior  to  the  actual  drafting 
of  Part  I  of  tin*  Revised  Agreement”  (JA  12(1-127). 

3.  The  Drhiif  in  Execution.  Appellant,  almost  from  tin* 
beginning,  received  repeated  assurances  that  execution  of 
its  resumption  addendum  was  imminent.4  This  was  not, 

4  Feb.  2").  1047:  recommendations  for  agreement  will  he  ready  "at  an 
early  date.”  and  plaintiff’s  representative  should  discuss  them  “promptly 
upon  receipt  of  this  letter”  (Doe.  S).  Mar.  22,  1048:  "the  Commission 
recently  took  action  which  clarified  it>  position  with  respect  to  all  operat¬ 
ing  subsidy  questions”  (Doc.  20).  Feb.  24,  1040:  implementation  of  the 
agreement  for  the  resumption  addendum  as  recommended  hv  the  staff 
"is  now  before  the  Commission”  (Doc.  .'ll).  Mar.  7.  1050:  "It  is  a 
reasonable  expectation  that  your  operating-differential  subsidy  agree¬ 
ment  extension  addendum  can  be  executed  during  current  calendar  year.” 
(Doc.  60).  October  5.  1050:  tentative  subsidy  rates  available  in  Novem¬ 
ber,  "shortly  after  which”  execution  of  the  addendum  should  be  possible 
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however,  accomplished  until  October  5,  1951  (JA  85).  The 
delay  in  execution  of  the  resumption  addendum  with  appel¬ 
lant  was  not,  after  July  1,  1949,  due  in  any  way  to  a  dif¬ 
ference  of  opinion  over  its  terms  but  to  a  series  of  collateral 
matters.  These  were: 

(a)  Doubts  were  expressed  by  the  General  Accounting 
Office  and  bv  some  members  of  the  staff  that  there  was  for- 
eign  competition  sufficient  to  warrant  subsidy  of  appellant's 
trails- Pacific  passenger  service  (Docs.  68,  69).  In  the  end 
this  service  was  excised  from  the  1951  addendum  and  a  sub¬ 
sidy  addendum  as  to  this  service  was  not  executed  until  the 
decision  of  the  Board,  after  hearing,  on  September  3,  1952. 


4  F.  M.  B.  51. 

(1))  The  prolonged  discussion  of  vessel  replacement 
problems  was  not  a  disagreement  relating  to  the  terms  of 
the  contract:  both  the  determination  of  May  13,  1949,  and 
the  executed  version  of  the  addendum  require  a  program 
satisfactory  to  the  Commission  by  a  specified  date  (JA  103; 
Answer,  Ex.  4,  Art.  1-12)  and  the  date  fixed  in  the  1949 
determination  was  regularly  extended  until  agreement  was 
finally  reached  (JA  87,  128-129:  Docs.  50,  66,  71).  It  may 
well,  however,  have  had  some  indirect  effect  in  slowing 
action. 

(c)  A  disagreement  between  the  General  Accounting 
Office  and  the  Maritime  Commission  on  the  rate  of  con¬ 
struction-differential  subsidy  for  the  three  vessels  under 
construction,  and  a  further  difficulty  between  appellant  and 

the  Commission  on  matters  relating  to  construction  subsidv 

* 

on  some  betterments,  seemed  to  the  Commission  for  reasons 
inexplicable  to  appellant  to  have  a  delaying  effect  upon  exe¬ 
cution  of  the  agreement  (JA  133;  Doc.  69). 

(d)  Uncertainties  as  to  the  need  for  Commission  or  Board 


(J.A.  135).  February  8,  1951:  recommendations,  in  view  of  recent  con¬ 
ferences  with  plaintiff,  ‘‘will  be  prepared  as  promptly  as  possible” 
(Doc.  74). 
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permission,  after  hearing,  to  call  at  Guam  and  to  carry 
intercoastal  traffic  were  not  resolved  until  December  13, 
1950,  and  June  13,  1951.  3  F.  M.  B.  450,  3  F.  M.  B.  553. 

(e)  From  1945  until  1952  the  ownership  of  the  controlling 
stock  in  appellant  was  the  subject  of  a  complex  litigation 
between  the  United  States  and  its  former  owners,  the  Dollar 
interests  (JA  87-88).  It  is  possible,  too,  that  tin*  absence 
of  an  identifiable  owner  of  the  line  slowed  action. 

4.  The  “ King's  Mercy  Clause.”  The  May  13,  1949,  letter 
of  the  Commission  explicitly  declared  that  (J.  ().  Xo.  31 
would  govern  “capital  necessarily  employed."  (JA  110.) 
The  December  21,  1949,  decision  of  the  Commission,  as 
noted  above  ( p.  4),  served  to  preserve  G.  O.  Xo.  31  until 
the  end  of  appellant’s  recapture  period  on  September  30, 
1948.  The  District  Auditor  directed  appellant  on  January 
11,  1950,  that  its  accounts  be  sit  maintained  (Doe.  51).  Xot 
until  March  10,  1951,  did  the  staff  recommend  that  the  ap¬ 
pellant’s  resumption  addendum  “reserve  the  right  to 
modify  General  Order  71  both  as  to  substance  and  effective 
date/’  and  not  until  April  3,  1951,  did  the  Board  so  deter¬ 
mine  (Doc.  79,  p.  5).  Appellant,  when  informally  shown  tin* 
proposed  draft,  entered  its  protest  (Docs.  84,  Sf») .  The 
Board  insisted  upon  the  retention  of  what  appellant  calls 
the  “King’s  Mercy  Clause.’’  It  is  Art.  114(c)(1)  and 
reads  (JA  75) : 

( 1 )  the  Operator  agrees  to  accept  any  changes  by  the 
United  States  in  the  definition  of  the  term  “Capital 
Necessarily  Employed  in  the  Business’’  as  set  forth  in 
General  Order  71  of  the  Commission,  including,  without 
limitation,  changes  with  respect  to  the  effective  date  of 
said  definition ; 

There  was  no  course  open  to  appellant  but  to  execute  the 
contract  as  presented.  It  had  been  in  subsidized  service 
since  January  1,  1947,  without  access  to  the  compensatory 
subsidy  until  the  formal  addendum  was  executed.  On  the 
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Cleveland  and  Wilson  alone  it  was  losing-,  without  subsidy! 
about  $1,428,000  a  year  (Doc.  37).  On  August  30,  1951,  its! 
current  liabilities  exceeded  its  current  assets  (with  accrued 
subsidy  eliminated)  by  $0,673,000  (JA  88).  The  resump-} 
lion  addendum  was  accordingly  executed  on  October  5,  1951 
(.IAS5).  | 

5.  Tin-  liixrr. /*>•  Prrtsion.  The  Board  at  that  time  had| 
tak»  n  under  consideration  the  recommended  revision  oti 


<!.  < >.  No.  71.  It  kept  the  issue  under  advisement  for  some-} 
thing  over  14  months.  The  joint  report  and  decision  of  the 
Board  and  the  Administrator,  issued  on  September  17, 1952,j 
held:  (a)  There  was  no  power  unilaterally  to  modify  the 
contracts  of  the  eight  operators  who  had  executed  resump-j 
tion  addenda  without  the  clause  purporting  to  give  the 
Board  a  free  hand  (.JA  41-43).  (b)  As  to  the  four  [actuj 

ally  two]  other  lines,  G.  O.  Xo.  71  would  be  too  harsh  if 
applied  as  of  January  1,  1947,  without  recognition  of  ship 
equities  actually  acquired  with  the  cash  by  December  3l| 
1949,  but  was  too  generous  if  not  applied  to  replace  G.  Oi 
Xo.  31  until  the  end  of  the  then  current  recapture  period 
(JA  43-46).  (c)  There  is  no  legal  objection  to  a  retroactive 
rule  (JA  46-47).  (d)  As  to  the  discrimination  against  th<* 

operators  who  happened  not  to  have  gotten  their  resumption 
addenda  executed  early  enough,  the  Board  said  (JA  47) :  j 


We  are  conscious  of  the  desirability  of  equal  treatj 
ment  of  both  contracting  and  non-contracting  operators! 
That  we  are  barred  by  contractual  obligations  from 
applying  uniformly  a  definition  which  we  believe  to  bq 
sound  does  not  justify,  in  our  opinion,  the  granting  to 
tin*  non-contracting  operators  a  definition  which  we 
would  not  have  favored  were  we  in  the  original  pro| 
(•ceding.  Considerations  favoring  a  sound  rule  out¬ 
weigh  the  considerations  of  uniformity  when  uniform! 
ity  carries  with  it  the  extension  of  a  rule  which,  in  our 
opinion,  does  not  represent  a  reasonable  solution  of  the 
problems  faced  in  1946. 
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Accordingly,  the  Administrator  on  tin*  same  day  promul¬ 
gated  Amendment  Xo.  1  to  (i.  (>.  71  (JA  26-2S).  It  makes 
the  efFeetive  date  of  the  definition  the  termination  of  tin* 
then  current  recapture  period  for  those  with  resumption 
addenda  executed  prior  to  May  1,  197)1,  and  the  effective 
date  January  1,  1147,  for  those  who  executed  their  addenda 
later.  For  the  latter  group.  it  includes  in  the  definition  of 
capital  necessarily  employed — for  the  period  from  January 
1.  1947  to  the  end  of  the  recapture  period — the  funds  ac¬ 
tually  invested  in  vessels  or  their  reconstruction  in  the 
three  years  January  1,  1947  to  December  31,  1949. 

The  decision  produced  these  results  in  the  capital  neces¬ 
sarily  employed  and  the  theoretical  “free  earnings**  of 
appellant  for  the  relevant  21 -month  period  (JA  89) : 

“Capital  Necessarily  Kmployod”  by  Plaintiff 

Under  (•.  O.  at  UnderG.  O.  71  Difference 


Yeair  1947  .  $20,099,000  $14,450,000  $5.04:?.  0(H) 

Jan .  1-Sept.  30,  194$ .  18.098.000  13. 350.000  4.742.000 


Amount  of  Profit  (10%  of  “Capital  Necessarily  Kmployod") 

Not  Subject  to  Any  Recapture 

Under  C.  0.31  Under  C..  O.  71  Difference 


1947  .  $2,009,900  $1,445,000  $504,300 

1948  (entire  year) .  1.809.800  1.335.000  474.200 


Appellant  filed  a  timely  petition  for  reconsideration 
which  was  denied  without  opinion  on  December  IS.  19.V2 
( Doc.  87 ) . 

STATUTES  INVOLVED 

The  relevant  provisions  of  the  Merchant  Marine  Act, 
1936,  are  set  out  in  the  Appendix,  infra ,  pp.  49-7)7). 

STATEMENT  OF  POINTS 

The  District  Court  erred: 

1.  In  holding  that  it  lacks  jurisdiction  over  the  action 
because  it  is  a  suit  on  a  contract  between  the  appellant  and 
tin*  United  States,  over  which  the  Court  of  Claims  has  juris- 
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diction  and  with  respect  to  which  the  United  States  is  an 
indispensable  party. 

2.  In  not  holding  that  the  suit  is  an  action  to  have  an  adj 
minist native  regulation  declared  invalid  and  with  respect 
to  which  the  District  Court  has  jurisdiction. 

3.  In  not  holding  that  the  application  by  appellees  tcj 
the  appellant  of  the  definition  of  “capital  necessarily  ein-l 
ployed  in  the  business”,  as  defined  in  Amendment  1  to  Genj 
oral  Order  71.  was  invalid  in  that  it  constituted  a  retroj 
active  and  diseriminatorv  administrative  reflation. 


SUMMARY  OF  ARGUMENT 

! 

i  | 

A.  The  court  below,  in  concluding  that  this  suit  was  s<i> 
closelv  related  to  the  subsidv  contract  as  to  be  a  suit  on 

■  *  .  I 

the  contract,  ignored  the  facts  that  the  challenged  aetiop 
was  described  as  a  regulation  and  was  taken  pursuant  to 
statutory  authority  to  make  regulations;  it  ignores,  too,  thy 
facts  that  appellant  attacks  no  provision  of  the  contract  ancjl 
seeks  neither  damages,  reformation  or  specific  performance, 
but  onlv  declaratorv  relief  as  against  an  unlawful  regu- 
lation. 

It  is  of  course  true  that  the  regulation  is  directed  only 

^  *i 

toward  those  with  subsidy  contracts.  But  this  does  not 
make  the  suit  to  invalidate  the  regulation  a  suit  on  a  con¬ 
tract,  anv  more  than  suits  bv  veterans  to  invalidate  erh- 

•  *  i 

ployment  regulations  are  suits  on  employment  contracts,  or 
suits  attacking  regulations  by  radio  or  power  licensees  are 
suits  upon  their  licenses. 

B.  As  the  challenged  regulation  was  forbidden  by  thb 
statute,  the  appellees  acted  as  individuals  in  its  promulga¬ 
tion  and  this  is  not  a  suit  against  the  United  States.  W est 
Const  Exploration  Co.  v.  McKay ,  93  App.  D.  C.  307, 
213  F,  2d  382,  596. 


i 
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Appellant  has  the  same  standing  as  any  citizen  to  have 
a  discriminatory  and  retroactive  regulation  declared  in¬ 
valid.  It  would  of  course  have  no  standing  to  sue  to  com¬ 
pel  the  award  of  a  subsidy  contract,  any  more  than  one 
could  sue  to  compel  his  employment  by  the  Government 
or  the  issuance  of  a  discretionary  license.  But  that  does  not 
convert  the  subsidized  ship  operator,  any  more  than  the 
Government  employee  or  the  licensee,  into  an  orphan  of  the 
law;  regulations  must  still  be  lawful  even  though  directed 
to  a  class  which  exists  by  virtue  of  prior  Governmental 
action. 

There  is  no  adequate  remedy  in  the  Court  of  Claims. 
Onlvi  50%  of  the  sums  involved  will,  when  the  audits  are 
finally  completed  a  year  or  two  hence,  lx*  seized  by  the 
United  States.  Tin*  remaining  50G  will  he  blocked  in  com 
pulsory  reserves,  unavailable  to  appellant's  free  use,  but 
beyond  the  reach  of  the  Court  of  (Maims’  judgments.  Mitre- 
over,  until  the  Government  should  cease  reliance  upon 
V  niter!  States  v.  IJ ollanrl-A  nnrira  Lines.  *254  U.S.  14S, 
there  is  no  clear  remedy  in  tin*  Court  of  Claims  even  for  the 
50%  recoverable  by  money  judgment,  and  suit  in  tin*  Dis¬ 
trict  Court  is  therefore  appropriate.  Younystoirn  Co.  v. 
Sawyer,  343  U.  S.  579,  585. 


A.  The  regulation  is  confessedly  discriminatory  and 
imposes  heavier  burdens  on  two  lines  than  on  tin*  eight 
favored  lines.  Section  007(d)  of  the  Merchant  Marine  Act, 
1936,  authorized  one,  not  two,  definitions  of  “capital  neces¬ 
sarily  involved.”  And  all  statutes,  under  our  form  of 
government,  carry  an  implied  but  categorical  prohibition 
against  discrimination.  Continental  Distilling  Corp.  v. 
Humphrey,  —  App.  D.  C.  — ,  ‘220  F.  2d  367.  Many  cases 
in  the  Emergency  Court  of  Appeals  have  enforced  the  rule 
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that  “it  is  essential  to  fair  treatment  that  all  persons  who 
are  similarly  situated  should  be  dealt  with  on  the  same 
basis."  Supak  v.  Porter ,  158  F.  2d  S03,  807. 

Appellees  discriminated  against  appellant  as  compared 
to  seven  lines  because  of  the  irrelevance  that  they  chanced 
to  be  protected  by  contract  before  appellees  were  ready  to 
reconsider  their  1949  regulation.  As  compared  to  the 
eighth  line,  appellant  in  1952  was  stripped  of  $5,000,000  of 
“capital  necessarily  employed”  because  it  substantially 
accepted  a  1949  contract  proposal  by  separate  letter,  rather 
than  substantially  accepting  it  by  endorsement  on  the  same 
letter  received.  This  was  an  inconsequential  distinction  in 
1949,  and  none  at  all  in  1952. 

R.  The  regulation  was  5%  years  retroactive  when  pro¬ 
mulgated.  The  appellees  were  given  no  such  extroardi- 
nary  power  by  the  governing  statute.  The  regulation  is, 
therefore,  invalid.  Miller  v.  United  States ,  294  U.  S.  435, 
439:  Administraitve  Procedure  Act,  Sec.  4(c). 

C.  Appellant,  when  it  finally  reached  the  point  of  execu¬ 
tion  of  its  subsidy  contract  in  October,  1951,  was  required 
to  agree  to  a  “King's  Mercy  Clause,”  that  it  would  accept 
whatever  definition  and  effective  date  the  Administrator 
chose.  At  that  time,  and  for  a  year  thereafter,  the  regula¬ 
tion  was  under  consideration  after  formal  argument  and 
briefs.  Appellant  was  surely  entitled  to  assume  that  it  was 
asked  to  accept  only  a  lawful  regulation,  and  its  assent  goes 
no  farther.  United  States  v.  Smith ,  39  F.  2d  851,  857 
(C.  C.  A.  1). 

It  has  in  any  case  been  established  in  a  wide  variety  of 
circumstances  that  an  administrative  agency  can  gain  no 
power  to  act  unlawfully  by  gaining  contractual  consent 
from  those  affected.  Glavey  v.  United  States,  182  U.  S.  595, 
609;  United  States  v.  Laughlin,  249  U.  S.  440,  447 ;  Standard 
Airlines  v.  Civil  Aeron-autics  Board,  85  App.  D.  C.  29,  177 


in 


F.  2d  18,  20;  Peoples  Bank  v.  Eccles .  82  App.  D.  C.  126,  161 
F.  2d  636,  640.  644.  reversed  on  other  "rounds,  333  U.  S. 
426.  The  Court  of  Claims  has  had  three  recent  occasions  to 
remind  these  very  appellees  of  that  settled  rule.  Clapp  v. 
United  States.  117  F.  Supp.  576,  cert.  den.  34S  U.  S.  834: 
Southeast*  rn  Oil  Fla.  v.  United  States.  119  F.  Supp.  731. 
734:  A.  II.  Bull  S.  .S'.  Co.  v.  United  States .  123  C.  Cls.  520, 
528. 

ARGUMENT 


The  District  Court  did  not  pass  upon  the  merits,  hut 
ruled  that  this  was  in  essence  an  action  upon  a  contract 
with  the  United  States,  and  was  not  within  its  jurisdiction 
(J.  A.  145-146).  Ordinarily,  the  appellate  court  will  not 
deal  with  the  merits  if  it  should  reverse  a  decision  dis¬ 
missing  for  want  of  jurisdiction.  Oeorgia  It.  Co.  v.  Bed- 
vine.  342  V.  S.  299.  But  here  the  merits  must  he  decided 
to  determine  jurisdiction  :  only  if  the  appellees’  actions  are 
unlawful  is  this  suit  brought  against  them  and  not  again>t 
the  United  States.  Land  v.  Dollar.  330  U.  S.  731,  735-736: 
Larson  v.  Domestic  d  Foreign  ('orp.,  337  U.  S.  682,  689-690: 
West  ('oast  Exploration  Co.  v.  McKay,  93  App.  D.  (’.  307, 
213  F.  2d  582,  596. 

\V  e  accordingly  undertake  to  show  that  (1)  the  District 
Court  had  jurisdiction  of  this  action,  and  (II)  tin*  chal¬ 
lenged  regulation  is  unlawful  because  it  is  discriminatory 
and  retroactive. 

I 


The  District  Court  Had  Jurisdiction  of  tuf.  Action 

The  ruling  of  the  District  Court  against  its  jurisdiction 
was  placed  squarely  upon  the  ground  that  appellant  brought 
suit  upon  its  contract  with  the  United  States.  The  court 
held  (J.  A.  147-148) : 


*  *  *  it  is  clear  that  the  ultimate  effect  of  a  decision 

of  that  question  will  determine  whether  or  not  very 
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la  rare  sums  of  money  will  be  paid  into  the  Treasury  of] 
the  United  States,  or  whether  or  not  such  sums  of; 
money  are  the  property  of  the  plaintiff,  to  which  it  isj 
entitled.  Unquestionably,  if  the  money  is  wrongfully] 
exacted  from  the  plaintiff  by  virtue  of  its  contract  obli-i 
nations,  it  has  a  clear  remedy  by  reason  of  the  consent; 
of  the  United  States  to  be  sued  in  the  Court  of  Claims.] 
That  court  unquestionably  has  the  right  to  consider  and 
determine  the  validity  of  the  action  of  the  Board,  and! 
should  it  determine  the  questioned  action  to  be  invalid,1 
there  can  be  no  doubt  that  the  plaintiff  would  receive] 
the  complete  relief  it  seeks,  even  as  to  those  funds 
which  it  is  required  to  deposit  in  the  special  rcservej 
fund.  I  cannot  agree  with  the  contention  of  the  plain-) 
tiff  that  the  determination  here  sought  is  independent] 
of  the  provisions  of  the  ‘‘resumption  addenda”  con-j 
tract,  but,  on  the  contrary,  it  seems  to  me  to  be  of  the 
very  warp  and  woof  of  that  contract  as  it  is  construed 
by  the  Government  in  its  relation  to  the  controversy 
here  presented.  1  cannot  see  how  the  interests  of  the] 
United  States  in  the  fund  in  question  can  be  determined 
in  a  controversy  to  which  the  United  States  is  not  a] 
party. 

If  there  were  a  suit  on  its  contract,  appellant  would  then 
readily  agree  that  this  would  then  be  an  unconsented  suit 
against  the  United  States,  and  that  the  Court  of  Claims 
would  then  be  the  appropriate  forum. 

We  believe,  however,  that  the  opinion  below  reduces  itf 
self  ot  a  very  simple  non  sequitur:  Were  it  not  for  its  sub} 
sidy  contract,  appellant  would  have  no  rights  against  thb 
Government  and  could  not  be  in  Court.  It  is,  therefore!, 
suing  on  its  contract. 

The  fallacy  of  this  argument  is  evident.  Appellant  is,  of 
course,  concerned  with  the  unlawful  G.  0.  Xo.  71  onlv  be! 
cause  it  has  a  subsidv  contract;  otherwise  the  regulation 
would  be  inapplicable  and  appellant  would  not  have  received 
the  subsidy  payments  which  are  unlawfully  subjected  to  disj- 


i 
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criminatory  recapture  and  impoundment  in  compulsory 
reserves.  But  a  regulation  directed  only  to  Government 
contractors,  or  even  to  a  narrow  class  of  Government  con¬ 
tractors,  does  not  by  that  fact  become  a  contract.  It  re¬ 
mains  what  the  Congress  called  it  in  Section  607(d)  of  the 
Merchant  Marine  Act,  and  what  the  Administrator  called  it 
promulgating  it — a  regulation.  Regulations  do  not  be¬ 
come  licenses  when,  as  with  the  Federal  Power  and  Com¬ 
munications  Commissions,  they  are  directed  toward  li¬ 
censees.  Xo  more  do  regulations  become  contracts  when 
directed  toward  contractors. 

The  succeeding  discussion  will  establish  that  appellant 
seeks  relief  from  an  unlawful  regulation,  and  does  not  seek 
either  damages  for  a  breach  of  contract  or  reformation  of 
a  contract.  From  that  rather  self-evident  promise,  the  de¬ 
tailed  jurisdictional  defenses  can  be  treated  summarily. 

A.  Appellant  I)ot-s  Sot  Sue  on  its  ('ontract  but  to  Invalidate 

an  Unlawful  Regulation 


1.  Some  Fundamentals.  We  feel  something  of  the  embar¬ 
rassment  of  the  child  who  is  asked  to  prove  that  an  elephant 
is  not  a  giraffe,  but  see  no  escape  from  discussion  of  matters 
which  should  be  obvious. 


a.  The  Act.  Section  607(d)  of  the  Merchant  Marine  Act 
provides  that  “The  Commission  shall  adopt  and  prescribe 
regulations  *  •  •  and  shall  include  therein  a  definition  of 


the  term  ‘capital  necessarily  employed  in  the  busi¬ 


ness  V’  It  is  evident  that  the  Congress  thought  it  was  au¬ 


thorizing  a  regulation  not  a  contract. 


b.  The  Regulation.  The  agency  action  here  sued  upon  is 
called  a  regulation,  not  a  contract,  by  the  agency  (,TA  26). 

c.  The  Board  and  Administrator.  The  opinion  of  the 


Board  and  Administrator  explicitly  recognizes  that 


promulgation  of  the  definition  was  “rule-making”  as  de¬ 
fined  in  Section  4  of  the  Administrative  Procedure  Act,  and 


iy  i 

i 
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justifies  its  retroactivity  on  the  “subsidy  program”  exemp-  j 
tion  from  Section  4  (.JA  46-47). 

I 

(1.  The  (’out plaint.  The  complaint  does  not  ask  damages  | 
for  breach  of  contract.  It  does  not  allege  that  any  provision  | 
of  the  contract  has  been  breached.  It  does  not  allege  that  ! 
any  term  of  tin*  contract  is  unlawful.5  The  prayer  for  relief  j 
is  to  have  a  regulation  declared  unlawful,  and  not  for  dam-  j 
ages,  rescission,  reformation  or  specific  performance.  I 
There  should  in  these  circumstances  be  some  presumption  j 
that  the  suit  is  directed  toward  a  regulation  not  a  contract,  j 

e.  The  (’out met.  Neither  the  court  below  nor  appellees  j 
have  specified  the  contract  clause  or  clauses  which  appel-  1 
lant  is  said  to  site  on,  whether  for  breach  or  for  reformation,  j 
Appellant  in  truth  tinds  it  wholly  unnecessary  to  complain  j 
of  the  contract  or  of  any  breach  thereof.  The  “King’s  j 
Mercy  Clause”  in  Article  I-14(c)(l),  as  we  show  below! 

( p] ».  42-47),  does  not  reach  to  a  discriminatory  regulation,  j 
must  be  read  to  refer  onlv  to  a  lawful  regulation,  and  cannot ! 
in  anv  case  justifv  an  unlawful  regulation.  It  is  therefore  I 
no  obstacle  to  the  judgment  we  seek.  Xo  other  clause  of  the  j 
contract  has  even  been  suggested  as  the  submerged  founda-i 
tion  of  plaintiff's  suit. 

2.  The  Error  Below.  Wo  should  have  supposed  it  would! 
take  at  the  least  a  painstaking  analysis  to  reach  the  conclu-i 
sion  that  this  is  a  suit  on  a  contract  when  the  Congress) 
authorized  rules  and  regulations;  the  Board  and  Adminis-| 
trator  described  the  challenged  action  as  rule-making  and! 
the  result  as  a  regulation;  and  the  plaintiff  in  complaint; 
and  argument  assails  that  regulation  and  alleges  neither! 
breach  of  contract  nor  occasion  for  its  reformation.  The 
District  Court  instead  simply  assumed  that  because  the) 

regulation  is  directed  at  and  confined  to  steamship  operators) 

_  _  i 

•’  An  allegation  of  duress  and  coercion,  made  to  disparage  the  antici¬ 
pated  defense  of  estoppel,  was  abandoned  at  pre-trial. 

i 

I 

i 

i 
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\v i t i i  operating-differential  subsidy  contracts,  so  tlu*  regu¬ 
lation  must  cither  be  a  contract  itself  or  be  treated  as  part 

of  the  siibsidv  contract. 

• 

That  argument  would  be  slightly  more  troublesome 
were  the  challenged  regulation  incorporated  in  the  contract, 
as  Article  1 1 -l2i >  of  the  contract  incorporates  the  preceding 
regulation  applicable  to  the  industry  generally  (.JA  S4-S.">). 
But  here  there  is  no  incorporation  of  the  unlawful  regula¬ 
tion:  it  was  not.  indeed,  promulgated  until  nearly  a  year 
after  execution  of  the  contract.  It  is,  accordingly,  not  even 
necessary  for  plaintiff  here  to  show  that  an  unlawful  regu¬ 
lation  remains  a  regulation  even  though  incorporated  in  a 
cont  ract. 


Of  course,  plaintiff  would  not  ho  affected  by  the  regulation 
were  it  not  a  subsidized  operator.  Of  course,  the  impact  of 
the  regulation  is  upon  the  income  of  plaintiff  as  it  is  aug¬ 
mented  bv  subside  pavmonts.  All  of  this  means  onlv  that 
the  regulation  is  applicable  only  in  the  field  of  operations 
under  a  subsidy  contract.  It  does  not  and  cannot  mean  that 
the 'regulation  is  therefore  a  contract,  or  that  its  invalidity 
is  somehow  the  same  as  a  breach  of  contract. 

*>.  77/e  Authorities.  The  appellees  will  undoubtedly  pre¬ 
sent  to  this  Court  a  formidable  array  of  the  familiar  cases 
holding  one  complaint  or  another  to  be  an  unconsented  suit 
against  tin*  United  States.  They  will  relate,  so  far  as  they 
are  relevant  at  all,  to  the  jurisdictional  consequences  if 
this  were  a  suit  on  a  contract  with  the  United  States.  We 
shall  be  surprised  if  they  go  very  far  to  prove  the  underly¬ 
ing  and  startling  premise  that  this  is  a  suit  on  a  contract. 

The  appellees’  heavy  reliance,  in  the  Court  below,  upon 
McK <uf  v.  Central  Electric  Cower  Cooperative,  —  App. 
I).  C.  — ,  223  F.  2d  623,  is  typical.  There  the  Secretary  of 
the  Interior,  accepting  a  statement  of  the  House  Managers 
as  tin*  equivalent  of  a  denial  of  appropriations,  refused  to 
perform  a  lease-purchase  power  agreement.  Tin*  contractor 
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sought  a  declaratory  judgment  that  the  contract  should  be  j 
performed.  Plainly,  it  was  suing  on  a  contract,  for  the  j 
noil-coercive  equivalent  of  specific  performance.  Plainly,  j 
therefore,  it  was  an  unconsented  suit  against  the  United  j 
States. 

Wo  must,  then,  turn  elsewhere  if  we  are  to  find  authorities  j 
relevant  to  tie*  central  issue:  whether  a  regulation  becomes  j 
a  contract,  or  a  breach  of  contract,  because  it  relates  to  j 
operations  under  a  contract. 

An  analogous  issue  was  presented  in  Columbia  System  v.  j 
I'nitrtl  states .  J'lfi  I\  S.  407.  There  the  F.  C.  C.  announced  j 
that  licenses  would  not  be  renewed  for  stations  which  en- 1 

i 

tered  into  certain  types  of  network  contracts.  The  net- 1 
works  attacked  the  order  as  a  regulation,  bv  suit  for  in- 1 
junction  in  the  District  Court.®  The  Government  defended: 
on  the  ground  that  it  related  to  licensing  and  could  only  be! 
reviewed  upon  denial  of  a  license  by  the  Court  of  Appeals! 
of  this  Circuit,  just  as  here  it  defends  on  the  ground  that  asj 
the  order  relates  to  a  contract  it  can  be  attacked  onlv  bvj 
suit  on  the  contract.  The  Court  said  (pp.  41S,  419,  421) : 

The  regulations  are  rules  which  in  proceedings  before; 
the  Commission  require  it  to  reject  and  authorize  it  toj 
cancel  licenses  on  the  grounds  specified  in  the  regula-j 
lions  without  more. 

******* 

! 

Such  regulations  have  the  force  of  law  before  their 
sanctions  are  invoked  as  well  as  after.  When,  as  here[ 
they  are  promulgated  by  order  of  the  Commission  and 
the  expected  conformity  to  them  causes  injury  cogf 
nizable  by  a  court  of  equity,  they  are  appropriately  the 
subject  of  attack  *  *  *. 

i 

*******  j 

i 

i 

-  i 

The  suit  was  heard  by  a  statutory  three- judge  court.  But  as  thjs 
Court  has  noted,  this  is  for  present  purposes  the  same  as  the  non-statij- 
torv  equity  review  before  a  single  judge.  United  Gnu  Pipe  Line  Co.  V. 

Federal  Power  Com'n.,  86  App.  D.P.  314,  1S1  F.  2d  796,  S00  (C.A.D.Ch) 

1 

I 

j 

I 


#  *  *  Having  adopted  this  order  under  its  rule¬ 
making  power,  the  Commission  cannot  insist  that  the 
appellant  be  relegated  to  that  judicial  review  which 
i  would  be  exclusive  if  the  rule-making  power  had  never 
been  exercised  *  *  *. 

There  are,  indeed,  a  great  many  cases  in  which  the  plain¬ 
tiff  has  been  allowed  to  bring  an  equity  attack  against 
regulations  the  impact  of  which  would  be  felt  only  in  par¬ 
ticular  applications  under  licenses,  contracts  of  employ¬ 
ment,  or  particularized  enforcement  proceedings.  ex¬ 
amples  in  this  Court  are:  Reynolds  v.  Lon  ft,  91  App.  l>.  C. 
276,  201  F.  2d  181,  cert.  den.  345  1*.  S.  026,  where  a  suit  to 
enjoin  rules  requiring  the  demotion  of  veterans  was  uphold 
notwithstanding  the  availability  of  a  suit  in  tin*  Court  of 
Claims  for  unpaid  salary,  Borak  v.  Biddle .  7S  App.  I).  C. 
374, 141  F.  2d  278,  where  an  order  was  entered  for  reinstate¬ 
ment  of  a  discharged  employee,  despite  his  remedy  for  back 
pay  in  Court  of  Claims.  See  Borak  v.  I'nitcd  Stairs.  110  C. 
Cls.  236.  Federal  Trial  Examiners  Conference,  v.  Ra  ms  peck, 
104  F.  Supp.  734, 738,  reversed  on  merits,  345  C.S.  128,  where 
the  federal  trial  examiners  were  held  able  to  attack  tin* 
regulations  under  the  Administrative  Procedure  Act.  B.  F. 
Goodrich  Co.  v.  Federal  Trade  Commission,  93  App.  D.  C. 
50.  208  F.  2d  829,  833-834,  where  the  court  directed  that 
bills  for  injunction  and  declaratory  judgment  against  a 
quantity-discount  regulation  be  entertained  notwithstand¬ 
ing  the  availability  of  the  contentions  as  a  defense  to  en¬ 
forcement  or  other  proceedings.  United  (las  Pi/>e  Line  Co. 
v.  Federal  Power  Com’n..  86  App.  1).  C.  314,  181  F.  2d  796, 
799-800,  where  the  Court  held  that  tin*  proper  forum  for 
attack  on  a  tariff  regulation  was  the  equity  jurisdiction  of 
this?  District  Court,  even  though  it  might  ultimately  have  the 
effect  of  a  rate  order  directly  reviewable  in  this  Court.  See, 
also,  Arrow  Airways  v.  Civil  Aeronautics  Board.  87  App. 
D.C.  71,  182  F.  2d  705. 
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Regulations,  in  short,  remain  regulations  even  though 
directed  only  to  licensees  or  to  contractors.  They  remain 
subject  to  equity  attack,  it‘  unlawful,  even  though  their  in¬ 
validity  could  or  might  also  be  raised  in  other  proceedings! 

4.  A*"  Reformation  of  the  Contract  is  Sought.  Appellees^ 
in  their  arguments  below,  assumed  that  appellant  was  somor 
how  attempting  a  surreptitious  reformation  of  its  contract 
with  the  United  States.  We  agree  that  the  District  Court 
lias  no  jurisdiction  to  reform  appellant's  contract  with  the 
United  States.  But  appellant  seeks  no  such  reformation^ 
The  “King's  Mercy  clause,"  Article  I-14(e)(l),  needs  nO 
reformation:  as  shown  below  (pp  42-47),  it  contains  nb 
agreement  to  accept  a  discriminatory  regulation,  nor  indeed 
to  accept  an  unlawful  regulation,  nor  could  it  in  any  cash 
legalize  a  regulation  unlawful  under  the  statute.  If  appeU 
lant  has  no  desire  to  reform  that  clause,  appellees  can  point 
to  no  other  clause  which  can  even  be  argued  as  subject  to 
reformation. 

| 

B.  The  Subsidiary  Jurisdictional  Defenses  Are  Without 

Substance 

| 

If  appellant  has  brought  suit  upon  its  contract,  this  Courit 
is  without  jurisdiction  to  determine  that  unconsented  suit 
against  the  United  States.  Conversely,  if  this  Court  should 
conclude  that  appellant  is  attacking  an  unlawful  regulation, 
then  the  jurisdictional  issues  are  just  as  readily  decided  for 
the  appellant.  We  shall  deal  summarily  with  the  specific 

i 

contentions,  all  of  which  rest  upon  the  appellees’  central 
error  that  this  is  a  suit  on  a  contract. 

1.  This  Is  Xot  a-  Suit  Against,  the  United  States.  Appel¬ 
lant  seeks  declaratory  relief  against  and  judicial  review  <j>f 
action  taken  by  the  individual  appellees  beyond  and  in  con¬ 
tradiction  of  their  statutory  authority.  The  District  Court 
has  long-recognized  jurisdiction  to  grant  relief  in  equity 

! 

i 


\ 


i 
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against  ultra  vires  rules  or  orders  of  federal  agencies  or 
officers  directly  affecting  interests  or  rights  of  a  complain¬ 
ant.  American  Sclfol  v.  McAunult  y.  1ST  1.  S.  94:  PhilaAel- 
phia  ('<>.  v.  Stitnsou.  22.1  l*.  S.  (>(».”);  H’orA’  v.  Louisiana.  2(>9 
V.  S.  Star!;  v.  WiekarA.  .‘>21  l*.  S.  288.  2iH) :  Hoar  A  of 
dart  mors  v.  Aynnr.  .‘1*29  l'.  S.  441,  444.  The  recent  re¬ 
examination  in  Larson  v.  Horn*  stir  d'  Foreiyn  Commerce 
Corjf..  .’>.‘17  V.  S.  (>82.  f>89-(>9n,  eontirms  the  principle  that : 

*  *  wh**n*  tin*  officer's  powers  are  limited  hy  statute, 
i  Ids  actions  heyond  those  limitations  are  considered  in¬ 
dividual  and  not  sovereign  actions.  •  •  •  His  actions 
i  ar**  ultra  vires  his  authority,  and  therefore  may  he 
made  the  object  of  specific  relief. 

Th<*  rule,  of  course.  i>  settled  in  this  Circuit.  HV>7  (’oast 
Exploration  Co.  v.  McKay.  9.‘>  App.  I).  C.  .‘>07,  21.‘>  F.  2d  7)82. 
7>90.  th**  Court  regarding  it  to  he — 


elementary  that  action  or  inaction  of  a  public 
;  officer  beyond  or  in  want  of  statutory  (or  eonstitu- 
i  tional)  authority  may  be  corrected  by  suit  against  the 
officer  individually  and  that  the  (Jovernment  is  not, 
under  such  circumstances,  a  necessary  party,  *  *  * 


2.  Appellant  Has  StanAiny.  Then*  can  be  no  doubt  that 
appellant  is  directly  and  adversely  affected.  The  regulation 
under  attack  strips  it  of  $7).000.000  of  its  critical  “capital 
necessarily  employed”  for  tin*  one  and  three-quarters  year 
period  involved.  It  is  not  only  immediately  applicable  to 
appellant,  but  is  directed  solely  at  appellant  and  one  other 
line. 

Appellees  linked,  in  the  court  below,  that  appellant,  apart 
from  its  rights  under  its  subsidy  contract,  would  have  no 
standing.  To  that  they  add  the  proposition  that  appellant 
lias  no  enforceable  right  to  be  awarded  a  subsidy  contract. 

All  this  we  may  grant.  But  plaintiff  is  not  suing  to  com¬ 
pel  the  award  of  a  subsidy  contract.  It  is  not  suing  to  do- 
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mand  damages  or  performance  of  the  contract.  It  is  at-  I 
tacking  a  grossly  discriminatory  and  greatly  retroactive 
regulation.  That  regulation  affects  only  those  with  subsidy 
contract  rights  against  the  United  States.  But  the  fact  | 
that  it  is  directed  to  a  narrow  class  of  persons,  each  of 
whom  could  have  been  denied  access  to  that  class,  does  not 
reduce  them  to  the  status  of  persons  who  had  never  been  j 
in  that  class.  The  Government  employee  who  seeks  dec-  | 
larntorv  relief  against  a  violation  of  the  Veterans  Pref-  | 
erence  Act  is  not  denied  standing  because  the  Government  j 
need  not  have  hired  him  in  the  first  place.  See  Hilton  v.  j 
S nil i run.  334  V.  S.  323,  327:  Elder  v.  Brannon.  341  U.  S.  I 
277.  See  also  Riley  v.  Titus.  89  App.  D.  C.  79,  190  F.  2d  j 
053,  cert.  den..  342  U.  S.  855;  Bailey  v.  Richardson.  86  j 
App.  I).  (\  248,  182  F.  2d  46,  aff.  341  U.  S.  918.  The  broad-  | 
east  station  has  standing  to  attack  regulations  of  the  F.  0.  C. 
even  though  it  need  not  have  been  licensed  in  the  first  place. 
See  Fed •  ral  Communications  Commission  v.  Sanders  Radio  ! 

i 

Station.  309  V.  S.  470:  Federal  Communications  Commis¬ 
sion  v.  Xational  Broadcasting  Co..  319  U.  S.  239,  246-247 : 
Scripps-Howard  Radio  v.  Commission.  316  U.  S.  4, 14.  The  j 
water  power  licensee  does  not  lose  his  standing  to  attack 
a  F.  P.  C.  regulation  because  he  could  not  have  compelled  j 

i 

the  original  license.  See  Federal  Power  Com  yn.  v.  Idaho 

Power  Co..  344  U.  S.  17.  Neither  those  plaintiffs  nor  the  j 

present  one  could  be  in  Court  without  the  underlying  and 

discretionary  contract  or  license.  But  having  attained  that  ! 
•  • 

status,  they  are  not  orphans  of  the  law,  stripped  of  the  | 
ordinary  remedies  against  unlawful  action. 

If  there  were  doubt  as  to  the  standing  to  seek  ordinary  j 
equity  review  of  unlawful  official  action,  it  has  been  removed 

i 

bv  Section  10  of  the  Administrative  Procedure  Act,  60  Stat.  ! 
243,  5  U.  S.  C.  Sec.  1009.  It  is  unnecessary  to  retrace  this  ! 
familiar  ground  since  appellant  plainly  has  standing  under  j 
traditional  equity  doctrines  once  it  be  recognized  that  it 
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does  not  sue  on  its  contract,  hut  attacks  an  unlawful  regula¬ 
tion.  Wo  note,  however,  that  “the  purpose  of  §  10  is  to 
afford  review  unless  the  matter  lias  been  committed  to 
agency  discretion — a  situation  not  now  presented — or  unless 
Cbngress  has  otherwise  decided."  Air  Line  Dispatchers 
A ss'n  v.  Xational  Mediation  Board,  S9  App.  I).  C.  24,  189  F. 
2d  6s:>.  6sp.  So  far  as  concerns  agency  discretion,  the  ap¬ 
pellees  have  unchallenged  discretion  to  fix  tin*  many  techni¬ 
cal  and  accounting  terms  of  its  regulation,  hut  none  to  issue 
a  discriminatorv  and  retroactive  regulation.  Homorich  v. 
Chapman,  S9  App.  I).  C.  lot),  191  F.  2d  761.  764.  See.  too, 
the  decision  of  the  District  Court,  for  this  same  appellant 
and  against  the  same  defenses,  in  American  President  Lines 
v.  F.  M.  />..  112  F.  Supp.  246.249  ( 1).  C.).  As  there  the  plain¬ 
tiff  had  only  tin*  standing  of  a  competitor,  while  here  it  is 
the  direct  victim  of  a  discriminatory  regulation,  the  result 
applies  <i  fortiori  here. 

Kansas  (’it a  Power  <{■  Lipid  Co.  v.  McKai/.  App.  D.  C. 
.  F.  2d  ,  receives  heavy  reliance  by  the  appel¬ 
lees.  hut  is  in  truth  strong  authority  for  the  appellant.  That 
case  involved.  a<  the  majority  of  the  Court  saw  it,  merely 
the  complaint  of  a  competitor  (whose  interests  had  no  statu¬ 
tory  recognition)  against  aid  given  another.  The  majority, 
quite  plainly  distinguishing  cases  such  as  the  present,  said 
( slip  op’n..  pp.  o,  17)  : 

Tin*  defendants  have  not  undertaken  to  regulate  them 
in  jinv  way.  They  have  not  been  ordered  to  abandon 
anv  of  their  activities  or  to  forego  the  expansion  pro¬ 
grams  planned  by  them.  They  have  not  been  subjected 
to  anv  obligation  or  dutv.  Their  sole  interest  and  oh- 
jective  is  to  eliminate  the  competition  which  they  fear. 


Xor  does  this  case  fit  the  type  of  situation  in  which 
parties  economically  affected  hv  regulator//  action  on 
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the  part  of  the  Government  have  been  held  entitled  to 
seek  judicial  relief,  whether  the  Government  has  taken 
action  specifically  directed  against  plaintiff  or  whether 
the  action  taken  threatens  to  affect  plaintiff’s  interest 
adversely  though  not  singling  him  out  specifically. 

Thrrr  is  Xo  Adequate  Hewed//  in  the  Court  of  Claims. 
Wo  do  not  see  that  there  can  be  a  serious  defense  based 
upon  the  adequacy  of  the  remedy  in  the  Court  of  Claims  once 
it  he  recognized  that  appellant  does  not  sue  on  a  contract, 
hut  to  have  an  unlawful  regulation  declared  invalid.  Such 
declaratory  relief  is  not  within  the  power  of  the  Court  of 
Claims. 

Kven  were  appellant  to  await  completion  of  the  final 
audit,  a  year  or  two  away  (.JA  00),  and  bring  suit  in  the 
Court  of  Claims  for  insufficient  payment  under  the  contract, 
it  could  obtain  only  50'7  of  the  relief  it  requests.  A  money 
judgment  might  return  the  withheld  equivalent  of  the  ex¬ 
cessive  recapture,  hut  except  as  appellees  chose  volun¬ 
tarily  to  extend  its  scope  it  could  not  accomplish  the  re¬ 
lease  of  the  funds  unlawfully  impounded  into  compulsory 

reserves.  For  that,  declaratorv  relief  is  necessary. 

%  *> 

Kvon  as  to  the  relief  theoretically  available  from  a 
Court  of  (Maims  judgment,  there  is  doubt  as  to  its  juris¬ 
diction  in  a  suit  brought  against  the  United  States  to  col¬ 
lect  sums  which  the  petitioner  had  been  obliged  to  pay  by 
reason  of  actions  of  administrative  officials  taken  beyond 
their  statutory  authority.  United  States  v.  Holland- Ameri- 
ea  Lines.  254  U.S.  148;  Roger  B.  Wood ,  Trustee  v.  United 
States ,  fil  C.  Cls.  192.  While  the  Court  of  Claims  lias  re¬ 
cently  held,  on  two  separate  occasions,  that  it  had  juris¬ 
diction  for  a  suit  to  recover  monies  which  the  petitioner 
had  been  obligated  to  pay  because  of  “an  illegal  exaction  by 
officials  of  the  Government,  based  upon  powers  supposedly 
conferred  by  statute,”  Clapp  v.  United  States,  117  F.  Supp. 


576  (C.  Cl>.).  cert.  den.  .*>48  F.S.  834;  Pan  American  World 
Airways  v.  Cnited  States .  122  F.  Supp.  682  (C.  t'ls.),  we 
think  counsel  for  the  appellees  should  he  forced  to  concede 
the  correctness  of  this  rule  before  urging  upon  this  Court 
that  there  is  an  adequate  remedy  in  the  Court  of  Claims. 
As  the  Court  said  in  Youngstown  Co.  v.  Sawyer.  343  1*.  S. 
579.  585: 

"  %  ‘  Prior  cases  in  this  Court  have  cast  doubt  on 

the  right  to  recover  in  the  Court  of  Claims  on  account 
of  properties  unlawfully  taken  by  government  officials 
for  public  use  as  these  properties  were  alleged  to  have 
been. 

It  therefore  took  jurisdiction  of  a  bill  for  injunction  and 
declaratory  judgment  against  the  official  acting  without  law¬ 
ful  authority. 

Finally,  even  if  there  were,  as  there  is  not,  an  adequate 
remedy  in  the  Court  of  Claims,  the  possibility  of  such  al¬ 
ternative  relief  would  not  preclude  this  Court  from  grant¬ 
ing  the  declaratory  relief  sought  in  this  suit.  Rule  57  of 
the  Federal  Rules  of  Civil  Procedure  provide  that:  “The 
existence  of  another  adequate  remedy  does  not  preclude  a 
judgment  for  declaratory  relief  in  cases  where  it  is  appro¬ 
priate."  See.  e.g.,  Doehler  Metal  Furniture  Co.  v.  II  arreu. 
76  App.  P.C.  P29  F.  2d  43.  cert.  den.  317  C.S.  M3;  Aetna 
(■* asu/ilty  and.  Surety  Co.  v.  Yeatts,  99  F.  2d  P>55  (C.A.  4). 
The  existence  of  another  route  to  the  same  goal  does  not 
preclude  a  litigant  from  seeking  a  declaratory  judgment.  A  r- 
kansas  Power  <('  Light  Co.  v.  Federal  Power  Co nnn'n.  SI 
App.  I).  C.  178.  156  F.  2d  821,  reversed  (because  of  the  fail¬ 
ure  to  exhaust  administrative  remedies)  330  C.  S.  802. 


Thk  Challenged  Regulation  Is  Invalid  on  Its  Face 
Appellant  urges  that  Amendment  Xo.  1  to  0.  O.  Xo.  71.  on 
either  of  two  counts,  and  surely  on  both  combined,  is  invalid 
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and  beyond  t lie  powers  granted  the  appellees  Board  and 
Administrator:  (a)  It  is  discriminatory;  and  (b)  it  is 
severely  retroactive,  while  Section  607(d)  of  the  Merchant 
Marine  Act  of  1936,  in  common  with  almost  all  statutes, 
delegates  authority  to  take  only  noil-discriminatory  and 
prospective  action.  We  show,  finally,  that  (c)  the  contract 
provision  which  the  appellees  read  as  giving  them  a  free 
hand  to  do  what  they  will  cannot  justify  this  discrimina¬ 
tory  and  retroactive  rule-making. 

A.  The  Reputation  Is  Discriminator 1/  and  Is  Invalid 

1.  The  Reputation  Is  Discriminator //.  It  is  not  neces- 
sarv  to  conduct  anv  lengthv  analvsis  to  show  a  discrimina- 
tory  application  of  G.  0.  Xo.  71.  for  the  appellees  Board  and 
Administrator  have  expressly  recognized  the  discrimina¬ 
tion.  * 4 Considerations  favoring  a  sound  rule  out-weigh 
the  considerations  of  uniformity”  (J.  A.  47). 

There  is  no  suggestion  in  the  21  pages  of  opinion  that 
appellant  and  the  other  line  affected  7  differed  in  any  point 
of  substance  from  the  eight  favored  lines.  Thev,  and  thev 
alone,  were  subjected  to  the  January  1,  1947,  effective  date 
simply  because  the  Board  considered  that  the  other  eight 
lines  had  a  contractual  immunity  from  retroactive  regula¬ 
tion.  On  all  matters  relevant  to  the  propriety  of  the  regu¬ 
lation,  as  the  Board  expressly  recognized  (J.  A.  47),  the 
group  of  eight  lines  was  indistinguishable  from  the  group 
of  two  lines.  Amendment  Xo.  1  to  G.  0.  71  makes  this 
vividly  clear:  the  line  which  divides  the  operators  subject 
to  G.  O.  Xo.  31  from  those  subject  to  G.  0.  Xo.  71  is  simply 
the  irrelevant  fact  of  whether  the  resumption  addendum, 
in  each  case  effective  January  1,  1947,  and  in  each  case 


i 

i 
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"Tht*  Board  twice  speaks  of  four  "non-contracting  lines”  (J.A.  37.  43).  i 
This  we  suppose  to  be  inadvertence,  for  it  had  been  evident  for  more  j 
than  a  year  that  two  of  these  lines  had  no  interest  in  whether  or  not 
G.  O.  No.  71  were  "rolled-back"  to  January  1.  1947  (J.A.  89). 


executed  before  the  date  of  decision,  was  executed  before 
or  after  May  1,  1951  (J.  A.  27-28). 

We  discuss  below  the  power  of  the  Board  to  legalize  its 
action  by  reliance  upon  the  contract  provision-;  exacted  of 
the  two  injured  lines.  It  is  sufficient  here  that  there  is  no 
pretense  in  the  Board's  opinion  that  any  factual  difference, 
or  any  matter  of  shipping  economics  or  practice,  or  any 
consideration  of  fairness  or  of  policy,  should  lead  to  om* 
rule  for  eight  lines  and  a  harsher  rule  for  two  lines. 

2.  The  Statute  Does  Xot  Authorize  Discrimination.  Sec¬ 
tion  607(d)  of  the  Merchant  Marine  Act  of  1026  provides 
that  ‘‘The  Commission  shall  adopt  and  prescribe  rules  and 
regulations  •  •  •  and  shall  include  therein  a  definition 

of  *  #  *  the  term  ‘capital  necessarily  employed  in  the 

business.’  ”  Amendment  Xo.  1  to  (J.  O.  Xo.  71  d  oes  not 
contain  “a  definition”  of  capital  necessarily  employed.  It 
contains  two  definitions:  one  for  eight  favored  lines  and  a 
second  for  the  others.  Most  certainly  the  Congress  did  not 
intend  to  authorize  any  such  double  standard  of  regulation. 

The  Congress  did  not,  after  authorizing  only  a  single 
definition,  go  on  to  specify  that  the  regulation  should  be  non* 
discriminatory.  There  was  no  need  to  have  done  so.  The 
requirement  is  implied,  and  is  categorical. 

There  are  many  cases  from  diverse  fields  of  government 
which  establish  that  the  official  or  the  agency  departs  from 
statutory  authority  in  promulgating  a  discriminatory  regu¬ 
lation.  They  derive  in  spirit  from  the  classic  defense,  in 
Yick  Wo  v.  Hopkins,  118  U.  S.  .‘155,  of  t lie  right  of  Chinese 
as  well  as  Caucasian  laundrvmen  to  ply  their  trade  in 
wooden  buildings: 

Though  the  law  itself  be  fair  on  its  face  and  im¬ 
partial  in  appearance,  yet,  if  il  is  applied  and  ad¬ 
ministered  by  public  authority  with  an  evil  eye  and  an 
unequal  hand,  so  as  practically  to  make  unjust  and 
illegal  discriminations  between  persons  in  similar  cir- 


cumstances  material  to  their  rights,  the  denial  of  equal  | 
justice  is  still  within  the  prohibition  of  the  Constitu-  j 
tion. 

i 

It  is  hardlv  necessarv  to  go  bevoml  recent  Federal  cases 
* 

dealing  with  discriminatory  rules  or  regulations  under,  in 
each  case,  statutes  which  as  here  contained  only  the  in¬ 
variable  implied  prohibition  against  discrimination.  The 
rule  has,  indeed,  been  recognized  in  the  context  of  subsidy  j 
administration.  In  Berchem  v.  R.  F.  191  F.  2d  922  (Em.  j 
Ct.  App.),  a  claim  for  subsidy  was  denied  because  it  had  I 
not  been  timely  filed  as  required  by  the  agency’s  regula¬ 
tions.  To  the  Government's  argument  that  subsidy  claims 
were  purely  a  matter  of  administrative  grace,  and  that  it 
was  immaterial  if  the  agency  had  accepted  and  approved  j 
other  tardy  claims,  the  Court  replied: 

j 

*  *  if  it  can  be  shown  that  the  respondent  has 

established  standards  for  the  exercise  of  its  discretion- 
arv  power  to  invalidate  subsidv  claims  untimelv  filed 
and  that  in  the  present  case  it  has  clearly  departed  j 
from  those  standards  in  invalidating  the  complainant’s 
claims  the  court  might  well  be  required  to  characterize 
such  action  as  arbitrary  or  capricious  and  to  set  it  j 
aside. 


In  United  States  v.  McGrath .  181  F.  2d  S39,  841  (C.  A.  2),  ! 
dismissed  as  moot,  340  U.  S.  940,  the  court  held  that  the  j 
Attorney  General's  refusal  to  suspend  deportation  of  an 
alien  pending  congressional  consideration  of  a  bill  intro-  j 
duced  for  the  purpose  of  admitting  the  alien  to  this  country  j 
was  arbitrary  and  invalid,  when  suspension  under  such  cir-  j 
cumstances  had  been  the  previous  practice.  By  adoption  of  j 
this  practice,  said  the  court,  the  Attorney  General : 

i 

i 

*  has  established  a  class  of  situations  with 
respect  to  which  he  has  always  so  exercised  that  dis¬ 
cretion  as  to  suspend  deportation.  That  classifica-  j 


• »  — 


t ion  is  entirely  reasonable.  To  depart  from  it  in  a 
single  instance  is  to  act  arbitrarily  or  capriciously, 
to  abuse  the  administrative  discretion. 


Again.  in  Mastrapasqua  v.  Shanyltncssy.  ISO  F.  2d  PP9, 
1003  ( C.  A.  2),  the  Court  held  that  the  Board  of  Immigra¬ 
tion  Appeals,  in  refusing  an  alien's  application  for  pre- 
examination  or  for  suspension  of  deportation  solely  on 
the  ground  that  alien's  presence  in  this  country  was  due  to 
World  War  II,  was  an  arbitrary  and  capricious  classifica¬ 
tion,  beyond  its  powers  to  make. 

There  seems  no  more  rationality  in  this  classifica¬ 
tion  than  there  would  be  in  arbitrarily  refusing  to  con¬ 
sider  discretionarv  relief  for  all  left-handed  men  or  for 

•> 

all  whose  names  begin  with  the  first  thirteen  letters  of 
the  alphabet. 

See,  also.  Hoy  v.  Sha uyhnrssy,  133  F.  Kupp.  S.*i< ),  S.">4  (S.I>. 
X.Y.) 

In  SJj.Ii.B.  v.  Moll  Tool  Co..  IIP  F.  2d  7<>(>,  7m l  ((’.A.  7), 
it  was  held  that  where  the  administrative  practice  had  been 
to  award  back  pay  to  a  reinstated  employee  only  to  the  date 
of  filing  of  his  unfair  labor  practice  charge,  it  was  arbitrary 
for  the  Board  to  have  awarded  back  pay  to  an  employee 
from  the  date  of  his  dismissal.  “Consistency  in  administ  ra 
tive  rulings  is  essential,  for  to  adopt  different  standards 
for  similar  situations  is  to  act  arbitrarily.” 

The  rule  is  settled  in  this  Circuit.  In  Con  fin  ntal  lfist  til¬ 
ing  Corp.  v.  II tun ph my.  App.  I).C.  .  220  F.  2d  307, 

the  Court  held  that  the  law  required  that  regulations,  as  to 
notice  of  re-used  cooperage,  “avoid  arbitrary  discrimina¬ 
tions  between  whiskeys  which  are  similar  in  respects  perti 
nent  to  marketing  practices.”  In  Frirn/I  v.  Lrr.  App. 
I).C.  ,  221  F.  2d  96*,  the  Court  held  that  a  drivc-yourself 

car  agent  could  attack  regulations  which  favored  the  con- 
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eessionaire  by  excluding  the  plaintiff  from  picking  up  pre-  i 
arranged  passengers;  “where  there  is  a  threat  of  injury 
resulting  from  capricious  or  arbitrary  performance  of  the  I 
regulators*  functions  of  a  Government  agencv,  the  Federal  i 
Courts  have  in  a  wide  varietv  of  circumstances  been  readv  j 
to  grant  relief." 

The  field  is  a  familiar  one  to  the  Emergency  Court  of  Ap¬ 
peals.  There,  in  a  varietv  of  cases,  it  has  firmly  established  ! 
.  .  *  ' 
the  principle  that s — 

4  *  i 

i 

i 

It  is  essential  to  fair  treatment  that  all  persons  who  j 
are  similarly  situated  be  dealt  with  upon  the  same 
basis;  that  no  greater  burdens  be  laid  upon  one  than  j 
are  laid  upon  others  in  the  same  calling  and  condition.  I 


In  Katfuk  Cipars  v.  Porter ,  154  F.  2d  503,  the  rule  was  ap¬ 
plied  to  invalidate  a  regulation,  general  on  its  face,  which 
discriminated  against  a  particular  cigar  manufacturer  who  | 
ditl  his  own  tobacco  packing.  In  Consolidated  Water  Power  j 
<f-  Paper  Co.  v.  Bowles.  146  F.  2d  492,  it  invalidated  a  reg-  j 
illation  which  accommodated  some  but  not  all  paper  manu- j 
facturers  by  listing  and  pricing  their  brands.  Hawaii  j 
Brewing j  Corp.  v.  Bowles.  148  F.  2d  846,  invalidated  a  regu-  j 
lation  which  preserved  the  price  margins  on  beer  imported; 
from  the  mainland  but  not  that  locally  brewed.  Svpak  v.  j 
Porter.  158  F.  2d  803,  invalidated  a  regulation  which  gavel 
normal  margins  to  manufacturers  who  filed  a  pricing  chart  j 
and  limited  indirect  costs  for  those  who  did  not.  Booth  | 
Fisheries  v.  Bowles.  153  F.  2d  449.  found  unreasonable  dis-| 
crimination  in  a  regulation  which  gave  higher  margins  to: 
local  wholesalers  than  to  branches  of  larger  wholesalers.; 
Fletf  v.  Bowles.  142  F.  2d  559,  invalidated  a  regulation  al-| 


*  Sn pal;  v.  Porter.  158  F.  2d  S03,  807;  Hawaii  Brewing  Corp.  V.  Bowles, 

145  F.  2d  840,  S50;  Consolidated  Water  Power  <£•  Paper  Co.  v.  Bowles, 

146  F.  2<1  402.  404.  Sec  also  Pfeiffer  Brewing  Co.  v.  Bowles,  146  F.  2d: 
1006  (Em.  App.) 
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lowing  brokerage  on  waste  paper  sales  but  denyintr  it  to  a 
sellintr  airent  for  industrial  accumulation.  In  most  of  those 
cases,  th**  (iovernment  has  justified  the  discrimination  as 
necessary  to  prevent  evasion:  they  fall,  then,  remarkably 
close  to  the  present  case  where  the  Hoard  coni  rived  a  di>- 
criminatory  rule  in  order  to  achieve  “sound  policy'*  where 
it  could. 

Two  cases  are  of  especial  interest  since  each  involves  a 

discrimination  based  as  here  upon  the  calendar.  In  Man- 

ilourr  Farms  v.  Tru  Fifth.  2b7  I  .S.  W *.  the  Court  found  a 

milk  regulation  statute  to  be  arbitrarv  and  diseriminatorv 

•  « 

because  it  allowed  a  one  cent  differential  to  those  in  busi¬ 
ness  before  a  specified  date.  In  Senijrare  v.  Fnifetl  Shift  s. 
12S  F.  Snpp.  -4 1 »<>.  ( ( ’.  C!s.)  the  ('ourt  held  invalid  an 

Army  regulation  which  allowed  statutory  retirement  rights 
to  those  who  applied  by  a  certain  date  and  denied  it  to 
others. 

Decisions  sustainin'.:  t  lie  riirht  of  an  adniinM  rative  airencv 
to  enforce  a  reirul.ation  or  rule  of  conduct  airainst  a  party 
which  had  not  been  enforced  against  others  prior  to  that 
time  are  not  in  point  here.  Fethral  Coin  iinniietit  ions 
(’omm'ii.  v.  WnKO.  .22!)  C.S.  222,  22s :  Maehan  Telearnph 
atid  (’able  (’a.  v.  (  if if  of  Liffle  Hat  h.  27>o  I’.S.  !•."»:  S ha ir in uf 
v.  S.F.C..  14<i  F.  2d  7!H  (('.A.  1).  In  tlm-c  caN-s.  the  regu¬ 
lation  or  ordinance  of  which  enforcement  was  souulit  was 
not  discriminatory  but  was  merely  heinir  iriven  new  en¬ 
forcement.  Admin M rators  ran  change  t heir  mind>,  and  can 
adopt  new  enforcement  policies.  Hut  the  power  to  adopt 
new  policy  cannot  serve  to  justify  uncijunl  or  discriminatory 
treatment  at  the  time  of  the  application  or  enforcement  of 
the  policy  against  persons  similarly  situated.  An  adminis¬ 
trative  a troiicy  may  have  the  riirht  to  be  inconsistent, 
M  (C  .1/  Trans/iortafion  Co.  v.  I  nit  ml  States.  12S  F.  Supp. 
2%  (I).  Mass.),  but  it  does  not  have  the  riirht  to  be  dis¬ 
criminatory. 
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The  Regulation  is  Discriminator g  Even  on  its  Con¬ 
tract  Xo-Confract  Basis.  'We  show  below  that  the  appellees 
Board  ami  Administrator  could  not  by  contract  provision 
train  a  power  to  discriminate  anion**'  the  companies  subject 
to  its  regulation.  Here  we  show  that  even  if  one  accept  the 
degree  of  contract  formulation  as  relevant  to  the  exercise  of 
its  rule-makin.tr  powers,  the  Board  discriminated  against 
appellant  in  deterniinin.tr  whether  or  not  it  had  contract 
protection  against  a  discriminatory  and  retroactive  change 
of  the  rules. 

"We  have  shown  in  the  Statement  that  by  July  1.  19-10, 
then*  was  a  complete  agreement  on  all  significant  terms  of 
the  resumption  addendum  to  the  operating-differential  sub¬ 
sidy  contract  between  appellant  and  the  Government. 
AY  e  have  there  shown,  too.  that  appellant  from 
January  1.  1947.  onward  was  completely  performing 

all  tin*  obligations  of  a  subsidized  operator,  and  that  both 
tin*  Government  and  tin*  appellant  proceeded  upon  the  un¬ 
varying  assumption  that  plaintiff  was  a  subsidized  operator 
(sugra.  pp.  (>-7).  It  is  entirely  clear  in  these  circum¬ 
stances  that  a  binding  contract  was  in  effect  between  appel¬ 
lant  and  tin*  Government. 

It  is  established  that,  in  the  process  of  making  a  contract, 
parties  may  express  their  assent  piecemeal,  agreeing  upon 
individual  terms  as  the  negotiation  proceeds.9  It  was  in¬ 
tended,  of  course,  that  the  agreement  between  the  parties 
should  in  the  end  be  incorporated  in  a  formal  and  compre¬ 
hensive  contract,  and  it  was  recognized  that  no  subsidy 
vouchers  would  be  paid  under  Governmental  disbursement 
procedures  until  the  comprehensive  contract  was  formally 
executed.  But  it  is  settled  that  the  mere  expectation  of  the 
parties  to  execute  a  formal  document  does  not  prevent  nego- 

0  Corbin  on  Contracts  (1950).  p.  87;  Drakeley  v.  Gregg,  75  U.S.  242, 
Goddard  v.  Foster.  84  U.S.  123;  C.  W.  Hull  Co.  v.  Marquette  Cement 
Mfg.  Co.,  20S  F.  260,  264  (C.C.A.  8). 
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tiations  l»e! ween  tliem  “from  having  the  legal  effect  that  oth¬ 
erwise  they  would  have  had.'*10  Failure  to  sign  a  formal 
written  contract  is  not  destructive  of  an  agreement  already 

V,  •> 

reached,  unless  it  is  the  clear  intention  of  the  parties  not  to 
he  hound  until  the  execution  of  the  written  agreement." 

If  douht  on  the  matter  remained,  appellant's  long  con¬ 
tinued  performance  as  a  closely  regulated  subsidized  oper¬ 
ator  should  dispel  it.  The  rule  is  quite  clear  that  where  par¬ 
ties  act  under  a  preliminary  or  informal  agreement,  or  re¬ 
ceive  benefits  thereunder,  ‘‘they  will  he  held  to  1m*  hound 
notwithstanding  a  formal  contract  has  never  been  exe¬ 
cuted.’  - 

Appellant  believes  it  clear  that  the  decision  and  regula¬ 
tion  here  attacked  is  a  breach  of  the  agreement  reached  in 
1149  that  the  provisions  of  fJ.  ( ).  No.  31  would  govern  the 
accounting  for  the  balance  of  the  recapture  period  ending 
on  September  30,  1948.  But  appellant  is  not  here  suing  on  a 
breach  of  contract.  That  is  not,  in  fact  or  in  theory,  an 
adequate  remedy  (supra.  pp.  27-28).  And  certainly  an  un¬ 
lawful  regulation  is  not  immunized  from  normal  judicial 
review  because  it  chances  also  to  be  a  breach  of  contract. 


See  Youngstown  Co.  v.  Saicgrr ,  343  F.S.  579,  f>S5. 


The  im- 


10  .4  merican  Smelting  Co.  v.  United  States.  25 0  I’.S.  75,  78;  United 
Stotts  v.  Unreel!  Fnvelope  Co.,  ’24!)  I’.S.  313,  310-320.  Hamilton  Foundry 
,1  M aehine  Co.  V.  International  Holders  and  Foundrjt  Workers,  103  K. 
2d  200.  214  (C.A.  0);  Mid-C ontiuent  Petroleum  C orp.  v.  Russell,  173  F. 
2d  620.  622  ((’.A.  10). 

n  Ceneral  Overseas  Corp.  V.  Republic  Piet  ares  /  nt  emotional  ('orp., 
74  F.  Snpp.  60S,  701  ( S.D.X.Y.)  ;  Hocking  v.  Hamilton,  122  F.  117 
((*.(’. A.  3):  Schneider  v.  United  States.  10  (’.  CIs.  547;  Attains  v.  United 
Stotts.  1  (’.  (Ms.  102;  Smith  v.  (>ng.r  Oil  and  Chemical  Co.,  218  F.  2(1 
104.  108  K’.A.  3). 

r-  12  Am.  3 u r.  524:  17  C..J.S.  393;  Willislon  on  Contracts  (Rev.  Kd.), 
j>.  66:  (’orl)in.  supra.  |*]>.  S1-S2:  Morris  v.  Ballard,  66  App.  1).C.  383,  16  F. 
2d  175;  Poirer  Service  Carp  V.  Joslin.  175  F.  2d  608  (C.A.  0)  ;  Thomas  B. 
Whitt ed  ,t  Co.  V.  Fairfield  Cotton  Mills,  210  F.  725  (C.C.A.  4);  Well- 
ner  v.  Bauer.  160  F.  240  (X.I).  Calif.)  ;  Hocking  V.  Hamilton,  supra; 
IF est  India  Steamship  Co.  v.  Chicago  House  Wrecking  Co.,  249  F.  338 
(C.C.A.  2). 
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portance  of  appellees  breach  of  their  1949  agreement  j 
with  appellant  rests  rather  in  the  fact  that  appellees  have 
discriminated  against  appellant  even  in  the  extent  to  which  j 

i 

thov  have  honored  their  informal  contract  obligations  in  de-  i 
*  .  .  °  „  i 

termining  the  various  effective  dates  of  G.  O.  Xo.  71. 

The  appellees  Board  and  Administrator  included  Moore-  j 
McCormack  Lines,  Inc.,  along  with  the  seven  lines  which  had  j 
executed  formal  contracts  before  criticism  had  developed  j 
with  respect  to  the  effective  date  of  G.  0.  Xo.  71.  This  ; 
was  because  (J.  A.  41-42) : 


Moo  re-McCormack  Lines,  Inc.,  by  letter  of  February  j 
10,  1950,  was  advised  of  the  Commission’s  action  with  | 
respect  to  its  resumption  of  subsidized  operation  J 
Moore-McCormack  formally  accepted  the  j 
Commission's  offer  of  Februarv  10th  bv  endorsing! 
its  acceptance  thereon  under  date  of  February  25,  | 
1950. 


This  written  offer  and  acceptance,  in  our  opinion,,1 
constituted  an  informal  but  none  the  less  binding  con-! 
tract  bv  the  Commission  to  give,  and  bv  Moore-Mc-’ 

•  v  *  I 

Cormack  to  accept,  among  other  provisions,  Article! 
II  -29.  Moore-McCormack,  therefore,  stood  on  the  same! 
legal  footing  as  the  other  seven  “contracting  lines.” 

j 

This  is  a  sound  enough  analysis  of  the  contract  rights! 
of  Moore-McCormack.  But  the  situation  with  respect  to 
appellant  was  virtually  identical.  It  differed  only  in  that, 
Moore-McCormack  put  a  slightly  qualified  acceptance  onj 


the  last  page  of  the  letter  sent  by  the  Commission  (Doc.j 
53),  while  appellant  put  its  slightly  qualified  acceptance  in; 
a  separate  letter  (J.  A.  121-123).  AYe  know  of  no  more! 
vivid  illustration  of  a  “capricious”  decision  than  one  which! 
strips  appellant  of  about  $5,000,000  of  “capital  necessarily! 
employed”  (J.  A.  89)  because  it  chanced  to  evidence  its 
slightly  qualified  acceptance  on  one  piece  of  paper  ratheij 
than  another. 

The  appellant’s  concurrence  was  not  as  requested  on  thej 


i 

i 

I 

i 
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I  "attached  copy,"  as  was  Moore- McCormack's  and  it  was 
"subject  to  the  above"  refinements,  while  Moo  re- Mc¬ 
Cormack’s  was  "We  concur  in  the  foregoing.  However, 
we  are  writing  under  separate  cover  requesting  *  * 

These  minor  and  technical  points  pointing  to  a  firmer  con¬ 
tract  with  Moore-McCormack  than  plaiutitV  might  |»er- 
diaps,  if  the  record  stopped  at  that  moment,  be  sufficient 
to  overbear  the  consideration  that  Moore-Mc( \>rmack  was 
in  fact  asking  substantially  more  changes  than  was  appel¬ 
lant.  But  the  record  does  not  stop  there.  The  Commis¬ 
sion  replied  to  appellant  in  terms  which  plainly  showed 
that  it  thought  there  was  a  meeting  of  minds,  and  all  the 
subsequent  conduct  of  the  parties  summarized  al>ove  (pp. 
iG-S)  showed  that  both  appellant  and  the  Commission  or 
Board  thought  they  were  operating  under  an  effective  sub- 
sidv  agreement. 

We  believe  none  can  seriously  urge  that  there  was  any 
difference  in  the  degree  of  contract  commitment  of  appel¬ 
lant  and  Moore-McCormack.  Tin*  slight  phraseological  dif¬ 
ference  in  tin*  form  of  concurrence,  if  it  ever  had  sig¬ 
nificance.  had  long  since  been  buried  over  by  the  facts  of 
actual  agreement,  mutual  belief  there  was  an  agreement, 
and  actual  performance,  each  as  applicable  to  one  line  as 
the  other.  Yet  a  most  trifling  difference  in  the  phraseology 
of  tin*  contract  correspondence,  considered  immaterial  at 
the  time  and  thereafter,  produced  extraordinarily  large  and 
important  differences  in  tin*  applicable  rules.  The  process 
i seems  more  like  witchcraft  than  orderlv  fJovernment. 


B.  The  Regulation  Is  Invalid  Because  of  Its  Ref  roaetirit U 

1.  General.  There  is  no  dispute  as  to  the  retroactivity  of 
(j.  ().  No.  71.  It  was  announced  on  September  17,  19.VJ.  to 
be  effective  as  of  January  1,  1947.  We  believe  no  search  of 
the  books  can  produce  a  more  striking  example  of  retro¬ 
active  rule-making. 
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We  do  not  dispute  that  some  types  of  regulations  may  be 
retroactive.  These  are:  (a)  Those  which  interpret  or 
clarify  a  statutory  phrase  and  must  therefore  be  cotermi¬ 
nous  in  time  with  the  statute.  Helreriny  v.  Reynolds,  313 
U.  S.  42b:  .S'.  E.  C.  v.  Chenery ,  332  U.  S.  194,  203.13  (b) 

Those  where  for  other  more  specialized  reasons  the  statute 
cannot  In*  effective  without  a  retroactive  regulation.  An 
example  is  Addison  v.  Holly  Hill  Fruit  Products ,  Inc.,  322 
1'.  S.  619.  620,  where  the  Court  held  invalid  an  im¬ 
plementing  and  defining  regulation  such  as  this  but,  despite 
the  ordinary  objections  to  retroactivity,  remanded  the  case 
to  the  Wage  and  Hour  Administration  for  a  new  and  retro¬ 
active  definition  in  order  that  a  statutory  exemption  which 
the  Congress  had  intended  should  not  be  entirely  defeated 
for  want  of  a  definition. 

But  where  the  regulation  does  not  interpret  or  clarify  the 
statutory  language,  but  instead  as  here  represents  the  exer¬ 
cise  of  a  delegated  legislative  or  rule-making  power,  that 
power  must  be  exercised  prospectively  and  cannot  take  the 
form  of  retroactive  rule-making  to  change  the  rights  and 
duties  of  parties  who  have  relied  upon  the  prior  rule. 
United  States  v.  Macdaniel .  32  U.  S.  1, 15.  Retroactive  rule- 
making  is  not  within  the  powers  delegated  the  agency  unless 
“the  legislative  intention  to  that  effect  unequivocally  ap¬ 
pears.”  Miller  v.  United  States.  294  TT.  S.  435,  439.  Retro¬ 
active  rule  making  under  such  circumstances  is  a  power 
too  grave  to  “rest  on  mere  inference.”  TAY.A.  v.  Civil 
Aeronautics  Board.  336  C.  St.  601,  607. 

There  is  nothing  in  Section  607(d)  to  suggest  that  the 
Congress  intended  to  grant  to  the  Board  the  unusual  power 
of  changing  its  rules  retroactivelv.  To  the  contrarv,  the 
Board  itself  has  recentlv  held  that  the  Act  “neither  con- 


13  The  Cheuertf  ease  was  explained  by  the  majority  as  being  an  ap¬ 
plication  of  statutory  standards  to  a  particular  ease  and  thus  different 
from  rule-making  which  would  have  to  be  prospective. 
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templates  nor  authorizes  retroactive  payment  of  operating- 
differential  subsidy.’’  In  the  Matter  of  American  Export 
Vines.  Inc: - F.M.B. - S-44,  decided  January  11.  1955. 

Appellant  suggests  that  “prospectiveness"  cuts  both 
ways.  If  the  statute  implies  no  authority  in  tin*  Board  to 
award  subsidy  benefits  retroactively,  the  Government  should 
not  be  heard  to  say,  at  the  same  time,  that  the  Act,  bv 
inference,  allows  the  Board  retroactively  to  curtail  tin* 
benefits  and  increase  tin*  burdens  which  a  subsidized  oper¬ 
ator  already  has  agreed  to  accept,  and  in  reliance  on  which 
it  has  rendered  very  substantial  and  long-continued  per¬ 
formance. 

2.  The  Administratire  Procedure  Act.  The  general  con¬ 
demnation  of  retroactive  rule-making  has  been  made 
specific  by  Section  4(c)  of  the  Administrative  Procedure 
Act.  It  requires  that  publication  or  service  of  a  substan¬ 
tive  rule  shall  be  made  “not  less  than  20  days  prior  to  the 
effective  date  thereof,  except  as  otherwise  provided  by  the 
agency  upon  good  cause  found  and  published  with  the  rule." 
00  Stat.  238.  5  U.S.C.  1003(c).  Section  4(c)  reflects  Con¬ 
gressional  dissatisfaction  with  the  previous  practice 
indulged  in  by  some  agencies  of  issuing  rules  either 
retroactively,  or  without  affording  affected  parties  a  reason¬ 
able  time  to  adjust  to  the  new  administrative  standard  of 
conduct  to  which  thev  are  to  be  held.  The  Administrative 
Procedure  Act  now  places  a  “burden  upon  administrative 
agencies  to  justify  in  law  and  fact  the  issuance  of  any  rule 
effective  in  not  less  than  30  days."  S.  Doc.  Xo.  24S,  70th 
Cong.,  2d  Sess.,  200,  359,  374.  Amendment  1  to  G.  ().  Xo.  71 
is,  as  we  have  noted,  a  particularly  gross  violation  of  Sec¬ 
tion  4(c),  in  that  the  effective  date  of  the  rule  was  not  30 
days  after  its  promulgation  but  five  and  three-quarters 
years  prior  to  the  date  of  its  issuance. 

In  N.L.R.B.  v.  Gup  F.  Atkinson.  195  F.  2d  141,  149  (C.A. 
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9),  the  Court,  after  considering  the  effect  of  the  provisions 
of  tile  Administrative  Procedure  Act  dealing  with  adminis¬ 
trative  rule-making,  condemned  an  attempt  of  the  National 
Labor  Relations  Board  to  amend  retroactively  its  rules 
regarding  the  Board's  jurisdiction.  The  Court  observed 
that  : 

'  we  think  it  apparent  that  the  practical  operation 
of  the  Board's  change  of  policy  when  incorporated  in 
the  order  now  before  us,  is  to  work  hardship  upon  re¬ 
spondent  altogether  out  of  proportion  to  the  public 
ends  to  be  accomplished.  The  inequity  of  such  an 
impact  of  retroactive  policy  making  upon  a  respondent 
•  •  •  is  manifest.  It  is  the  sort  of  thing  our  system 
of  law  abhors. 

The  words  are  equally  applicable  here. 

The  appellees  Administrator  and  Board  are  not  ex¬ 
empted,  as  they  suppose,  from  the  requirements  of  4(c)  as 
a  result  of  any  application  here  of  the  introductory  excep¬ 
tion  to  Section  4  of  the  Administrative  Procedure  Act,  per¬ 
taining  to  “any  matter  relating  to  *  *  *  claims,  benefits, 
or  contracts."  That  exception  is  directed  to  the  grant  or 
award  of  subsidy  and  contracts.  It  cannot  be  relied  on  to 
support  retroactive  destruction  by  rule  making  of  subsidy 
and  contract  rights  long  since  accrued  and  vested. 

The  exception  as  to  grants,  benefits  and  contracts  was 
provided  because  Congress  regarded  them  as  proprietary 
matters,  with  respect  to  which  the  “Government  is  in  the 
position  of  an  individual  citizen  and  is  concerned  with  its 
own  property,  funds,  or  contracts."  S.  Doc.  No.  248,  supra. 
at  ."AS.  The  right  which  a  private  citizen  might  have  to 
accept  or  reject  a  contract  on  his  owm  terms  ends  wdien  the 
contract  is  made.  After  that,  applicable  principles  of  con¬ 
tract  law  bind  him.  Similarly,  the  Government’s  freedom 
to  issue  retroactive  regulations  affecting  its  subsidy  agree- 


nient  expired  when  appellant  assumed  the  burdens  in  re¬ 
turn  for  the  benefits  of  a  subsidized  operator.  See  II.  Rpt. 
No.  1277,  74th  Cong..  1st  Sess.,  p.  22.  This  much  the  appel¬ 
lees  have  conceded,  at  least  when  the  subsidy  agreement  has 
been  completely  formalized  (JA  41-43). 

('.  The  . Ijjjjcllccs  Rid  Sot  hi /  Contract  Cain  Power  to  Issue 

an  Invalid  Regulation 

The  appellees  Hoard  and  Administrator,  in  their  opinion 
of  September  17,  107)2,  place  considerable  weight  upon  the 
fact  that  appellant  and  the  other  line  affected,  when  their 
formal  resumption  addenda  were  executed,  “expressly  gave 
the  Board  a  free  hand*’  (JA  47).  Article  I-14(c)(l)  of 
appellant’s  contract  provides  (JA  7.’)): 

The  Operator  air  roes  to  accept  any  changes  by  the 
I'niled  States  in  the  definition  of  tin*  term  “Capital 
Necessarily  Kmployod  in  the  Business”  as  set  forth  in 
(ieneral  Order  71  of  the  Commission,  including  without 
limitation  of  the  foregoing,  changes  with  respect  to  the 
effective  date  of  said  definition. 

Appellant  submits  that  this  “King’s  Mercy  clause”  is 
wholly  ineffective  to  make  lawful  a  discriminatory  and 
retroactive  exercise  of  tin*  rule-making  power  of  the  de¬ 
fendants.  Appellant,  in  the  first  place,  did  not  assent  to 
an  unlawful  order.  In  the  second  place,  even  if  it  had, 
appellant's  assent  can  not  make  lawful  a  regulation  invalid 
under  the  statute. 

1.  Plaintiff  Agreed  oulg  to  a  Lawful  Rule.  On  July  11, 
107)1,  tin*  Board  and  Administrator  heard  argument  and 
took  under  advisement  the  contested  propriety  and  the  legal¬ 
ity  of  the  proposed  amendment  to  (J.  O.  No.  71  (JA  28). 
It  was  at  this  stage  that  appellant  was  asked  to  agree  to 
the  “King's  Mercy  clause/’  Tt  protested,  naturally  enough 
( Does.  84.  8fi).  But  it  by  no  means  follows  that  its  distaste 
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for  the  possible  misuse  of  the  clause  meant  that  it  was  j 
deliberately  consenting  to  an  unlawful  order. 

Specifically,  appellant  did  not  agree  to  a  discriminatory  j 
redefinition  of  G.  O.  No.  71.  We  doubt,  indeed,  that  ap-  j 
pellees  would  have  cared  to  demand  a  “King’s  Mercy  ; 
clause*’  which  said 


The  Operator  agrees  to  accept  any  changes  *  #  #  in  ; 
the  definition  *  #  *,  including  without  limitation  of  j 
the  foregoing,  changes  with  respect  to  the  effective  | 
date  or  uniform  application  of  said  definition. 

Kven  the  appellees  ultimately  agreed  that  they  could  not  i 
“roll-back**  G.  O.  No.  71  as  to  8  of  the  12  operators.  Ap-  I 
pellant  in  accepting  the  “Kind's  Mercv  clause”  could  liardlv  ! 
have  anticipated,  much  less  have  agreed  to,  a  discriminatory  j 
definition  which  burdened  two  operators  and  exempted  the  ! 
others. 

Counsel  for  the  appellees  have  often  urged  upon  this  ! 
Court  the  presumption  that  Government  officials  and  agen-  j 
cies  have  acted  lawfully.  Surely,  the  citizen  is  entitled  to  j 
indulge  the  same  presumption.  If  a  Federal  agency  is  I 
forethoughted  enough  to  exact  an  advance,  contractual  con-j 
sent  to  its  rule-making,  and  if  the  citizen  feels  as  did  appel-j 
lant  compelled  to  agree  (see  Statement,  supra,  pp.  10-11),! 
it  is  most  certainly  to  be  presumed  that  both  the  agency | 
and  the  citizen  bad  in  mind  a  lawful  not  an  unlawful  regula-j 
tion. 

We  show  in  the  next  section  that  the  “King's  Mercy! 
clause,”  under  settled  rules,  is  in  fact  ineffective  to  widen! 
the  agency’s  powers.  The  governing  cases  were  forcefully! 
presented  to  the  Board  by  appellant’s  trade  association  rep-! 
resentative  (Doc.  80,  pp.  10-21)  and  were  in  the  mind  of  both! 
parties.  It  can  hardly  be  supposed  that  appellant  in  the! 
light  of  these  cases  considered  that  the  “King's  Mercy 
clause”  was  intended  or  could  be  construed  to  give  to  the 


appollee>  a  power  to  leap  over  the  boundaries  of  lawful 
conduct.  It  is  a  fair  presumption  that  tlio  Hoard  itself 
did  not  consider  its  course  very  clear,  in  that  it  took  owr  14 
months  to  reach  its  decision. 

At  least  one  other  agency,  during  t ho  First  World  War. 
lias  hit  upon  the  expedient  of  exacting  advance  contractual 
consent.  The  courts  uniformly  held  that  “an  agreement 
To  conduct  hi>  business  according  to  any  rules  adopted  by 
the  War  Industries  Hoard  could  only  mean  rules  within 
their  authority  to  adopt.'*  United  States  v.  Smith.  29  F. 
2d  Sol.  857  ((*.  ('.  A.  1) :  U nited  States  v.  McMnrtrif.  4S  F. 
2d  258.  261  (S.I).  X.Y.)  :  see,  also.  United  States  v.  MeFar- 
land.  15  F.  2d  823  (('.  <’.  A.  4). 

2.  The  Appellees  Cannot  Acquire  bp  ('nntraet  the  Fairer 
to  Make  Vnia refill  Rer/ulations.  Kven  if  the  (’ourt  should 
conclude  that  appellant  did  in  fact  airroe  in  advance  to  an 
unlawful  rule,  that  somewhat  startling  agreement  could  not 
save  Amendment  Xo.  1  to  0.  O.  Xo.  71.  For  it  is  clear  that 
a  Federal  official  or  airencv  cannot  hv  a  thoughtfully  fore- 
handed  contract  acquire  power  to  act  unlawfully,  in  a  man¬ 
ner  forbidden  by  the  irovernini;  statutes. 

The  rule  lias  been  applied  in  a  variety  of  analogous  cir¬ 
cumstances.  Perhaps  the  most  persistent  effort  of  (iovern- 
ment  officials  to  protect  the  Treasury  against  statutory  re¬ 
quirements  is  found  where  an  officer  or  employee  of  tin* 
(lovernnient  is  required  by  his  superior  to  accept  a  lower 
salary,  or  to  work  longer  hours,  than  the  (’ontrress  has  di- 

rected.  It  has  lomr  been  settled,  but  as  recently  as  January 

•  • 

197)5  has  had  to  be  reaffirmed,  that  there  is  no  power  by 
contract  to  vary  the  standards  provided  by  the  C’onirress. 
“If  public  policy  prohibits  such  a  bargain  in  advance,  it 
would  s<  1'in  that  a  (’ourt  should  be  astute  not  to  "five  effect 
to  such  illegal  contract  by  indirection,  as  by  spelling  out 
a  waiver  or  estoppel.’*  Olareif  v.  United  States .  182  F.  S. 
595,  609 ;  United  States  v.  Andrews,  240  U.S.  90,  95-96; 
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McMafb  v.  CmM 
United  States.  125 


States ,  248  U.  S.  151:  Fermenter  v. 
C.  Cls.  35:  Miller  v.  United  States.  103 
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F«*d.  413.  410  (C.C.  S.l).  X.Y.) :  Fade//  v.  United  States .  127  j 
F.  Supp.  562-564  (C.  Cls.).  Xor  can  the  “arbitrary  action  j 
of  tin*  officers  of  the  Government”  in  selling  land  at  a  price  j 
in  excess  of  the  statutory  limit  be  made  lawful  by  the  j 
agreement  of  the  purchaser.  United  States  v.  Laughlin ,  i 
249  U.  S.  440,  447;  see,  also,  California  Electric  Power 
Co.  v.  United  States .  60  F.  Supp.  344,  360  (C.  Cls.).  j 

This  Court  has  twice  in  recent  years  invalidated  an  j 
attempt  by  a  regulatory  agency  to  gain  by  contractual 
provision,  cast  in  the  terms  of  a  condition  to  a  license,  j 
powers  not  granted  by  the  Congress.  In  Standard  Air-  ! 
lines  v.  Civil  Aeronautics  Board ,  85  App.  D.C.  29,  177  F.  j 
2d  18,  20,  the  Board  had  suspended  plaintiff's  air  carrier  j 

i 

registration  without  hearing,  claiming  that  it  could  validly  i 
reserve  such  right  in  the  letter  of  registration.  In  remand-  i 
ing  the  case  for  hearing,  the  court  said: 


The  controlling  practicality,  in  our  view,  is  that  j 
the  suspension  would  destroy  property,  not  a  license  j 
property  but  investment  and  business  property.  The  j 
Government  cannot  make  a  business  dependent  upon  j 
a  permit  and  make  an  otherwise  unconstitutional  j 
requirement  a  condition  to  the  permit.  That  prin-  | 
ciple  applies  to  mail  privileges.  An  administrative  j 
agency  cannot  make  an  otherwise  invalid  proviso  a  j 
condition  to  the  grant  of  a  permit.  TV e  think  the  same  j 
principles  apply  here.  .  .” 

In  Peoples  Bank  v.  Eccles ,  82  App.  D.C.  126,  161  F.  2d  j 
636,  640,  644,  reversed  on  other  grounds,  333  F.S.  426,  i 
the  Federal  Reserve  Board  as  a  condition  to  admission  j 
to  the  Federal  Reserve  System  had  imposed,  and  the  plain- 1 
tiff  had  agreed  to,  an  unusual  provision  which  reserved! 
the  right  in  the  Board  to  oust  the  plaintiff  if  Transamerica  | 


i 


*  i 
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Corporation  acquired  any  additional  interest  in  its  stock. 
The  Court  gave  no  weight  to  the  plaintiff's  agreement  to 
such  a  condition. 

All  the  Hoard's  power  springs  from  the  statute. 
*  *  *  its  regulations  must  fall  within  the  limits  of  the 
authorizing  statute,  and  must  be  such  as  will  carry 
into  effect  the  will  of  Congress.  The  broad  discretion 
confided  to  the  Board  of  Governors  continues  only  so 
long  as  it  acts  within  its  statutory  scope.  When  the 
Board  reaches  the  border  of  the  Federal  Reserve  Act 
it  must  stop,  for  to  go  beyond  would  be  to  impinge  on 
( 'on  gross  ion  a  1  prerogatives. 

*  *  *  The  regulated  corporation,  by  accepting  such 
an  invalid  condition  imposed  by  a  regulatory  author- 
itv.  does  not  therein*  waive  the  right  to  rolv  on  the 
statute,  and  the  right  later  to  denounce  the  provision 
which  contravenes  it. 

Most  of  tin*  recent  cases  reaffirming  the  rule,  that  an 
agency  cannot  by  contract  gain  powers  denied  it  by  the 
Congress,  deal  with  the  recurrent  preference  of  these  appel¬ 
lees  for  a  contract  over  the  statute.  The  most  startling 
of  these  is  Clapp  v.  Cnited  Stairs,  117  F.  Supp.  57 6  (C. 
Cls.),  cert.  den.  .‘US  l\S.  834.  There  the  Maritime  Admin¬ 
istrator  undertook  to  condition  his  Shipping  Act  approval 
of  a  vessel  transfer  to  foreign  flag  upon  the  payment  of 
$7,500  to  the  United  States.  The  1916  Act  provided  for 
such  transfers  “upon  such  conditions  as  the  commission 
prescribes.”  The  transferor  recovered  his  payment.  The 
Court  said  (p.  581): 

When,  then,  the  Maritime  Administration  had  resolved 
all  these  questions  in  favor  of  the  sale,  the  imposition 
of  the  charge  of  $7,500  seems  to  have  boon  irrelevant. 

In  Southeastern  Oil  Fla.  v.  United  States ,  119  F.  Supp. 
731,  734  (C.  Cls.),  cert.  den.  348  U.S.  834,  the  court  allowed 
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recovery  for  the  cost  of  “slotting  and  strapping”  tankers 
bought  under  the  Merchant  Ship  Sales  Act  of  1946,  since 
the  Act  called  for  class  repairs  at  Government  expense. 
“The  parties  could  not,  by  contract,  change  the  terms 
prescribed  by  the  statute  for  the  sale  of  ships.”  In  A.  II. 
Bull  Steamship  Co.  r.  United  States .  123  C.  Cls.  520,  528, 
the  court  reached  the  same  conclusion  as  to  a  method  of 
computing  the  extra  charge  for  “desirable  features”  which 
had  been  agreed  by  the  contract  of  purchase  but  were  not 
allowed  by  the  Merchant  Ship  Sales  Act. 

The  present  case  goes  beyond  the  Clapp ,  South-eastern 
and  Bull  cases,  in  that  here  the  regulation  is  discriminatory 
and  retroactive,  and  would  be  beyond  the  power  of  the 
Congress  itself.  It  seems  to  us  clear  that,  in  maritime 
matters  as  well  as  ashore,  a  Federal  agencv  is  granted 
power  to  make  contracts  under  its  governing  statutes,  and 
is  not  authorized  bv  contract  to  contradict  or  to  go  bevond 
its  statutorv  authoritv. 

The  doctrine  of  the  cases  has  been  codified  in  Section 
9(a)  of  the  Administrative  Procedure  Act  (60  Stat.  237, 
5  U.S.C.  Sec.  1008(a))— 

Xo  sanction  shall  be  imposed  or  substantive  rule  or 

order  issued  except  within  jurisdiction  delegated  to 

the  agencv  and  as  authorized  bv  law. 

~  *  • 

It  is  plain  that  if  the  law  does  not  authorize  a  discrimi¬ 
natory  and  retroactive  regulation  such  as  this,  the  Congress 
did  not  intend  that  the  agency  could  by  determined  contract 
negotiation  achieve,  as  Congressman  Walter  explained  it, 
the  authority  “to  invent  sanctions  or  relief  or  to  attempt 
to  apply  or  grant  them  beyond  the  limitations  of  author¬ 
itv  within  which  they  operate.”  S.  Doc.  Xo.  248,  79th  Cong., 
2d  Sess.,  p.  368;  see  also,  pp.  211,  274,  34  229. 


% 
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CONCLUSION 

For  the  reasons  stated  above,  the  decision  below  should 
!>e  reversed. 

Respectfully  submitted, 

Warner  W.  Gardner, 

A i. fred  L.  Scan lan. 

734  13th  Street.  X.  H\. 

Washington  1).  (\. 
Attorneys  for  the  Appellant. 

November.  1955. 
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APPENDIX 

Merchant  Marine  Act,  1936  (49  Stat.  1985,  46  U.S.C.  1101), 
as  amended: 

Sec.  601.  (a)  The  Commission  is  authorized  and  directed 
to  consider  the  application  of  any  citizen  of  the  United 
States  for  financial  aid  in  the  operation  of  a  vessel  or 
vessels,  which  are  to  be  used  in  an  essential  service  in  the 
foreign  commerce  of  the  United  States.  Xo  such  applica¬ 
tion  shall  be  approved  by  the  Commission  unless  it  deter¬ 
mines  that  (1)  the  operation  of  such  vessel  or  vessels  in 
such  service,  route,  or  line  is  required  to  meet  foreign-flag 
competition  and  to  promote  the  foreign  commerce  of  the 
United  States,  and  that  such  vessel  or  vessels  were  built  in 
the  United  States,  or  have  been  documented  under  the  laws 
of  the  United  States  not  later  than  February  1,  1928,  or 
actually  ordered  and  under  construction  for  the  account  of 
citizens  of  the  United  States  prior  to  such  date:  (2)  the 
applicant  owns,  or  can  and  will  build  or  purchase,  a  vessel 
or  vessels  of  the  size,  type,  speed,  and  number,  and  with  the 
proper  equipment  required  to  enable  him  to  operate  and 
maintain  the  service,  route,  or  line,  in  such  manner  as  may 
be  necessary  to  meet  competitive  conditions,  and  to  pro¬ 
mote  foreign  commerce:  (3)  the  applicant  possesses  the 
ability,  experience,  financial  resources,  and  other  qualifica¬ 
tions  necessary  to  enable  him  to  conduct  the  proposed 
operations  of  the  vessel  or  vessels  as  to  meet  competitive 
conditions  and  promote  foreign  commerce;  (4)  the  granting 
of  the  aid  applied  for  is  necessary  to  place  the  proposed 
operations  of  the  vessel  or  vessels  on  a  parity  with  those  of 
foreign  competitors,  and  is  reasonably  calculated  to  carry 
out  effectively  the  purposes  and  policy  of  this  Act. 

•  •  •  •  # 

Sec.  603.  (a)  If  the  Commission  approves  the  applica¬ 
tion,  it  may  enter  into  a  contract  with  the  applicant  for 
the  payment  of  an  operating-differential  subsidy  deter¬ 
mined  in  accordance  with  the  provisions  of  subsection  (b) 
of  this  section,  for  the  operation  of  such  vessel  or  vessels  in 
such  service,  route,  or  line  for  a  period  not  exceeding 
twenty  years,  and  subject  to  such  reasonable  terms  and 
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conditions,  consistent  with  this  Act.  as  the  Commission  shall 
require  to  effectuate  tin*  purposes  and  policy  of  this  Act, 
including  a  performance  bond  with  approved  sureties,  if 
such  bond  is  required  by  t ho  Commission. 

'(b)  Such  contract  shall  provide  that  the  amount  of  the 
operating-differential  subsidy  shall  not  exceed  the  excess 
of  the  fair  and  reasonable  cost  of  insurance,  maintenance, 
repairs  not  compensated  by  insurance,  wages  and  subsist¬ 
ence  of  officers  and  crews,  and  any  other  items  of  expense 
in  which  the  Commission  shall  find  and  determine  that  the 


applicant  is  at  a  substantial  disadvantage  in  competition 
with  vessels  of  the  foreitrn  country  hereinafter  referred  to. 
in  the  operation  under  Cnited  States  registry  of  the  vessel 
or  vessels  covered  bv  tin*  contract,  over  the  estimated  fair 


and  reasonable  cost  of  the  same  items  of  expense  (after  de¬ 
ducting  therefrom  any  estimated  increase  in  such  items 
necessitated  by  features  incorporated  pursuant  to  the  pro¬ 
visions  of  section  501(b)  if  such  vessel  or  vessel*  were 
operated  under  tin*  registry  of  a  foreign  country  whose 
vessels  are  substantial  competitors  of  tin*  vessel  or  vessels 
covered  by  the  contract. 


Sec.  605.  *  *  *  (b)  No  operating-differential  subsidy  shall 
be  paid  for  the  operation  of  a  vessel  that  is  more  than 
twenty  years  of  am*  unless  the  Commission  finds  that  it  is  in 
the  publie  interest  to  irrant  such  financial  aid  for  the  opera¬ 
tion  of  such  vessel  and  enters  a  formal  order  thereon,  ami 
the  Commission  shall  include  in  each  annual  report  a  full 
report  covering  each  case  in  which  such  exception  is  made, 
with  the  reasons  therefor. 

•  •  •  •  • 

Sec.  606.  *  •  •  (5)  that  when  at  the  end  of  any  ten-year 
period  during  which  an  operating  differential  subsidy  has 
been  paid,  or  when  prior  to  tin*  end  of  any  such  ten-year 
period  the  contract  shall  be  terminated,  if  tin*  net  profit  of 
the  contractor  on  his  subsidized  vessels  and  services  in¬ 
cident  thereto  during  such  period  or  time  (without  regard 
to  capital  gains  and  capital  losses),  after  deduction  of  de¬ 
preciation  charges  based  upon  a  twenty-year  life  expect- 
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aney  of  the  subsidized  vessels,  has  averaged  more  than  10 
per  centum  per  annum  upon  the  contractor's  capital  in¬ 
vestment  necessarily  employed  in  the  operation  of  the 
subsidized  vessels,  services,  routes,  and  lines,  the  con¬ 
tractor  shall  pay  to  the  United  States  an  amount  equal  to 
one-half  of  such  profits  in  excess  of  10  per  centum  per 
annum  as  partial  or  complete  reimbursement  for  operating- 
ditTerential  subsidy  payments  received  by  the  contractor 
for  such  ten-year  period,  but  the  amount  of  excessive  profit 
so  recaptured  shall  not  in  any  case  exceed  the  amount  of 
the  operating  differential  subsidy  payments  theretofore 
made  to  the  contractor  for  such  period  under  such  contract 
and  the  repayment  of  such  reimbursement  to  the  Commis¬ 
sion  shall  be  subject  to  the  provisions  of  section  607:  (6) 
that  the  contractor  shall  conduct  his  operations  with  respect 


to  the  vessel's  services,  routes,  and  lines  covered  by  his 
contract  in  the  most  economical  and  efficient  manner,  but 
with  due  regard  to  the  wage  and  manning  scales  and  work¬ 
ing  conditions  prescribed  by  the  Commission  as  provided 
in  title  III :  and  (7)  that  whenever  practicable,  the  operator 
shall  use  only  articles,  materials,  and  supplies  of  the 
growth,  production,  and  manufacture  of  the  I'nited  States, 
as  defined  in  section  .">0."a  herein,  except  when  it  is  necessary 
to  purchase  supplies  and  equipment  outside  the  I'nited 
States  to  enable  Mich  vessel  to  continue  and  complete  her 
voyage,  and  the  operator  shall  perform  repairs  to  subsidized 
vessels  within  the  continental  limits  of  the  United  States, 


except  in  an  emergency. 

Sec.  607.  (a)  Every  contract  for  an  operating-differential 
subsidy  made  under  authority  of  this  title  shall  provide  that 
the  contractor  shall  he  entitled  to  annually  withdraw  from 
net  earnings  of  subsidized  vessels  and  services  incident 
thereto  as  profit,  if  the  contractor  is  a  natural  person  or 
a  partnership,  or  may  pay  to  its  shareholders  or  stock¬ 
holders,  as  dividends,  if  the  contractor  is  an  association  or 
corporation,  a  sum  not  in  excess  of  10  per  centum  per 
annum  on  the  contractor’s  capital  necessarily  employed  in 
his  business,  except  subject  to  the  further  provisions  of  this 
section  which  likewise  shall  be  incorporated  in  such  con¬ 
tract. 


(b)  To  insure  the  prompt  payment  of  the  contractor’s 
obligations  to  the  Tinted  States  and  the  replacement  of  the 
contractor's  subsidized  vessels  as  may  be  required,  the  con¬ 
tractor  shall  create  and  maintain,  out  of  gross  earnings, 
during  the  life  of  such  contract,  a  “capital  reserve  fund." 
in  such  depository  or  depositories  as  may  be  approved  by 
the  Commission.  In  this  fund  the  contractor  shall  deposit, 
annually  or  oftener.  as  the  Commission  may  require,  an 
amount  equal  to  the  annual  depreciation  charges  on  the 
contractor’s  vessels  on  which  the  operating-differential 
is  being  paid,  such  depreciation  charges  to  l>e  computed  on 
a  twenty-year  life  expectancy  of  the  subsidized  vessels: 
Provided,  hoirrrrr.  That  if.  during  any  accounting  year, 
the  annual  depreciation  charges  on  the  contractor’s  line  of 
subsidized  vessels  has  not  been  earned,  in  whole  or  in  part, 
over  and  .above  the  annual  expense  of  operation  of  such 
vessels  (exclusive  of  said  annual  depreciation  thereon),  the 
contractor  shall  not  be  required  to  deposit  in  his  capital 
reserve  fund  for  such  accounting  year  a  sum  in  excess  of 


the  amount  of  annual  depreciation  actually  earned  during 
that  vear  hut  shall  make  ur>  anv  and  all  deficiencies  in  his 
capital  reserve  fund  as  soon  as  t ! r* •  earnings  of  his  sub¬ 
sidized  vessels  in  excess  of  annual  expenses  of  operation 


diall  permit. 


proceed*  of  all  insurance  and  indemnities 


received  bv  tin*  contractor  on  account  ot  total  lo*s  of  anv 


subsidized  vessel  and  tin*  proceeds  of  any  sale  or  other  dis¬ 
position  of  such  vessel  shall  also  he  deposited  in  the  capital 
reserve  fund. 


The  contractor  shall  also  deposit  in  the  capital  reserve 
fund,  from  time  to  time,  such  percentage  of  the  annual  net 
profits  of  the  contractor’s  business  covered  by  tin*  contract 
as  the  Commission  shall  determine  is  necessary  to  further 
build  up  a  fund  for  replacement  of  the  contractor's  sub¬ 
sidized  ships:  but  the  Commission  shall  not  require  tin* 
contractor  to  make  such  deposit  of  the  contractor's  net 
profits  in  the  capital  reserve  fund  unless  tin*  cumulative 
net  profits  of  the  contractor,  at  the  time  such  deposit  is  to 
be  made,  shall  lx*  in  excess  of  10  per  centum  per  annum  from 
the  date  the  contract  was  executed.  From  the  capital  re¬ 
serve  fund  so  created,  the  contractor  may  pay  the  principal, 
when  due,  on  all  notes  secured  by  mortgage  on  the  subsidized 
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vessels  and  may  make  disbursements  for  the  purchase  of 
replacement  vessels  or  reconstruction  of  vessels  or  addi¬ 
tional  vessels  to  be  employed  by  the  contractor  on  an  essen¬ 
tial  foreign-trade  line,  route,  or  service  approved  by  the 
Commission,  but  payments  from  the  capital  reserve  fund 
shall  not  be  made  for  any  other  purpose.  The  contractor 
may.  with  the  consent  of  the  Commission,  pay  from  said  fund 

anv  sums  owing  but  not  vet  due  on  notes  secured  bv 

•  •  *  • 

mortgages  on  subsidized  vessels. 

(c)  To  attain  the  public  objects  for  which  the  financial 
aid  provided  for  in  such  contract  is  extended  and  to  in¬ 
sure  the  continued  maintenance  and  successful  operation 
of  the  subsidized  vessels,  the  contractor  shall  create  and 
maintain,  during  the  life  of  such  contract,  a  “special  re¬ 
serve  fund”  in  such  depository  or  depositories  as  the  Com¬ 
mission  shall  approve. 

If  the  profits,  without  regard  to  capital  gains  and  capital 
losses,  earned  by  the  business  of  the  subsidized  vessels  and 
services  incident  thereto  exceed  10  per  centum  per  annum 
and  exceed  the  percentage  of  profits  deposited  in  the  capital 
reserve  fund,  as  provided  in  subsection  (b)  of  this  section, 
the  contractor  shall  deposit  annually  such  excess  profits  in 
this  reserve  fund.  From  the  special  reserve  fund  the  con¬ 
tractor  mav  make  the  following  disbursements  and  no 
others : 

(1)  Reimbursement  to  the  contractor’s  general  funds  for 
any  losses  on  the  operation  of  the  subsidized  vessels  and 
services  incident  thereto  sustained  subsequent  to  the  execu¬ 
tion  of  the  operating-differential-subsidy  contract; 

(2)  Reimbursement  to  the  contractor’s  general  funds 
for  current  operating  losses  on  completed  voyages  of  sub¬ 
sidized  vessels  whenever  the  Commission  shall  determine 
it  is  improbable  that  such  current  losses  will  be  made  up 
by  profits  on  other  voyages  during  the  current  year; 

(3)  Payment  of  amounts  due  from  the  contractor  to  the 
Commission  for  reimbursement  as  provided  in  clause  5  of 
section  606,  but  such  reimbursement  shall  be  deferred  until 
the  amount  on  deposit  in  the  special  reserve  fund  shall  be 
sufficiently  in  excess  of  5  per  centum  of  the  capital  neces¬ 
sarily  employed  in  the  business  so  that  payment  of  such 


reimbursement  to  the  Commission  will  not  reduce  tin* 
special  reserve  fund  below  a  sum  equal  to  such  .”>  per  centum 
of  capital  necessarily  employed  in  the  business:  Prori>l>  ,1. 
That  such  reimbursement  to  the  Commission,  if  ><>  deferred, 
shall  be  payable  upon  termination  of  the  contract  from  any 
amounts  then  in  the  special  reserve  fund  and  the  capital 

•  reserve  fund:  Prorulr>l  further.  That  if  any  amounts  >  h  a  1 1 
ihave  be«*n  transferred  to  tin*  general  funds  of  the  contractor 
from  either  of  such  reserve  funds  and  not  repaid  thereto,  or 

•  if  prepayments  of  amounts  not  dm*  before  one  year  after 
the  date  of  termination  of  the  contract  have  been  made 
from  the  capital  reserve  fund  pursuant  to  subsection  (b) 
of  this  section,  then  the  balance  of  such  reimbursement  not 
paid  out  of  said  reserve  funds  shall  be  payable  out  of  any 
other  assets  of  the  contractor,  but  the  amounts  >o  payable 
from  such  assets  shall  not  exceed  in  tin*  aggregate  the  sum 
of  the  amounts  so  transferred  and  not  repaid,  and  the 
amounts  of  such  prepayments; 

(4)  After  reimbursement  to  the  contractor's  general 
funds  of  all  operating  losses  has  been  made,  as  provided  in 
clause  1.  and  after  reimbursement  to  the  Commission  of  all 
amounts  due  from  lln*  contractor,  as  determined  under 
clause  ’>  of  section  (JOfJ,  if  the  amount  accumulated  in  the 
special  reserve  fund  shall  then  be  in  excess  of  .*>  per  centum 
of  the  capital  necessarily  employed  in  the  business,  tin* 
contractor  may,  if  the  Commission  approves,  withdraw 
some  or  all  of  such  excess  reserve  and  pay  the  sum  so  with¬ 
drawn  into  the  contractor’s  general  funds  or  distribute  the 
sum  so  withdrawn  as  a  special  dividend  to  the  contractor’s 
shareholders  or  stockholders  or  as  a  bonus  to  officers  or 
employees,  as  the  contractor  may  determine. 


(d)  The  Commission  shall  adopt  and  prescribe  rules  and 
regulations  for  the  administration  of  the  reserve  funds  con 
templated  by  this  section  and  shall  include  therein  a  defini¬ 
tion  of  the  term  “net  earnings”  and  the  term  “capital 
necessarily  employed  in  the  business,”  as  such  terms  an* 
employed  in  this  section:  ProrifJful,  hoirm-r.  That  the 
term  ‘‘net  earnings”  shall  take  into  account  as  a  proper 
accounting  charge  to  operation  of  vessels  expense,  an 
annual  depreciation  charge  on  the  vessels,  computed  on  the 
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economic  life  of  the  vessel  being  twentv  vears  and  the  term 
“capital  necessarily  employed  in  the  business”  shall  not 
include  borrowed  capital. 

•  •  #  *  • 


Sec.  bid.  An  operating-differential  subsidy  shall  not  be 
paid  under  authority  of  this  title  on  account  of  the  opera¬ 
tion  of  anv  vessel  which  does  not  meet  the  following  re- 
quirements:  (1)  The  vessel  shall  be  of  steel  or  other  ac¬ 
ceptable  metal,  shall  be  propelled  by  steam  or  motor,  shall 
be  as  nearly  fireproof  as  practicable,  shall  be  built  in  a  do¬ 
mestic  yard  or  shall  have  been  documented  under  the  laws  of 
the  United  States  not  later  than  February  1,  1928,  or  ac¬ 
tually  ordered  and  under  construction  for  the  account  of 
citizens  of  the  United  States  prior  to  such  date,  and  shall 
be  documented  under  the  laws  of  the  United  States,  during 
the  entire  life  of  the  subsidy  contract;  and  (2)  if  the  vessel 
shall  be  constructed  after  the  passage  of  this  Act  it  shall 
be  either  a  vessel  constructed  according  to  plans  and  speci¬ 
fications  si pp roved  by  the  Commission  and  the  Secretary 
of  the  Navy,  with  particular  reference  to  economical  con¬ 
version  into  an  auxiliary  naval  vessel,  or  a  vessel  approved 
by  the  Commission  and  the  Xavv  Department  as  otherwise 
useful  to  the  United  States  in  time  of  national  emergencv. 
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United  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12,914 


AMERICAN'  PRESIDENT  LINES,  LTD.,  Appellant 


vs. 


FEDERAL  MARITIME  HOARD,  ET  AL.,  Appellees! 


REPLY  BRIEF  FOR  APPELLANT 


Tin*  appellees  have  filed  a  considerable  brief  of  62  pages 

which  catalogs  some  seven  reasons  why  this  suit  might  bej 

held  to  he  one  against  the  United  States,  along  with  d 

varietv  of  reasons  whv  this  discriminatorv  and  retroactive 
•  •  * 

regulation  might  be  lawful.  We  do  not,  in  the  large,  dis-l 
pute  the  general  propositions  of  law  marshalled  by  appel-i 
lees,  but  only  their  application  here.  Our  reply  may  ac-j 
cordinglv  be  brief. 

i 

i 

A.  The  District  Court  Had  .Jurisdiction  of  tlic  Action  ; 

1.  Rights  “ Under  the  Contract”  Arc  Xot  Involved.  Thoj 
appellees  collect  most  of  the  cases  which  have  held  that  the j 
District  Courts  cannot  determine  the  contract  obligations! 
of  the  United  States  in  suits  against  officers  (pp.  19-20). j 
Hut  the  appellant  seeks  no  such  determination;  it  seeks! 


i 


i 
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only  to  invalidate  an  unlawful  regulation.  This  we  believe 
to  he  the  crux  of  the  controversy  between  the  parties,  and 
that  each  of  tin*  jurisdictional  defenses  of  tin*  appellees 
will  turn  in  the  end  on  whether  our  suit  is  directed  nirainst 
a  regulation  or  rests  upon  a  contract. 

We  have  shown  in  our  main  brief  (pp.  17-2.”>)  that  very 
plainly  this  is  not  a  suit  on  a  contract.  Appellees,  a>  we 
read  their  argument,  do  not  contest  our  analysis  of  the  cau>e 
of  action  as  such,  but  join  with  the  court  below  in  an  un¬ 
articulated  belief  that,  as  the  relations  between  appellant 
and  the  United  States  are  so  closely  tied  to  a  comprehensive 
contract,  so  this  suit  must  be  under  that  contract. 

It  is  undoubtedly  true  that  an  invalidation  of  the  regu¬ 
lation  would  result  in  practical  consequences  only  because 
of  the  existence  of  appellant's  operating-differential  sub¬ 
sidy  contract  with  the  United  States.  But  if  the  (’oast 
Guard  commandant  were  to  refuse  clearance  to  a  sub¬ 
sidized  vessel  of  appellant  because  its  mate  was  profane, 
a  suit  to  establish  the  unlawfulness  of  that  order  would 
equally  result  in  eha Hired  payments  under  the  subsidy  eon- 
tract.  ( )ne  must  look  to  the  issues  raised  by  the  complaint, 
not  to  the  ultimate  practical  consequences  of  the  judgment, 
to  determine  whether  the  suit  is  on  a  contract. 

It  is  true  that  the  appellees  assert  a  contract  provision 
as  a  defense.  But  so,  in  our  hypothetical  suit  against  the 
Coast  Guard  commandant,  could  lie  assert  as  a  defense 
that  subsidized  voyatrers  must  be  approved  by  the  Admin¬ 
istrator.  If  tin*  plaintiff  correctly  pointed  out  that  the 
provision  had  no  application,  the  resulting  disagreement 
would  not  convert  the  suit  into  one  under  a  contract.  The 
Government  officials  in  Lam!  v.  hollar ,  330  U.  S.  731,  and 
lehrs  v.  For.  300  U.  S.  S3,  each  relied  upon  a  contract  with 
tin*  Government  for  their  defense,  and  in  each  case  were 
held  subject  to  individual  suit. 
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2.  Money  of  the  I'nited  State s.  Appellees  offer,  similarly, 
a  sizeable  collection  of  the  cases  which  have  held  that  suits 
to  reach  money  or  property  of  the  United  States  may  not  j 
be  brought  against  its  officers  (pp.  23-25).  The  argument 
is  both  misapplied  and  too  broadly  phrased. 

So  far  as  concerns  the  mechanical  issue  of  where  the  j 
money  now  is,  the  District  Court  placed  it  in  appellants'  \ 

i 

custody  (JA  147),  ami  the  appellees  in  the  custody  of  the  j 
United  States  (Hr.  22):  in  fact  none  can  know  which  wav  j 
tin*  balance  runs  until  completion  of  the  audits  and  adjust-  j 
meats  (JA  00). 

In  the  second  place,  the  appellees'  argument  ignores  j 
whollv  the  fact  that  bv  this  regulation  a  large  amount  of  i 
appellant's  own  funds  are  locked  into  the  Special  Reserve  j 
Fund,  available  only  for  narrowly  restricted  purposes  and  j 
only  with  prior  Government  consent  for  each  payment. 

The  asserted  rule  is  in  anv  case  far  too  broad.  The  ! 

* 

appellees  have  advanced  a  far-reaching  proposition  that 

if  a  suit  will,  in  consequence  of  other  contracts  and  arrange-  j 

meats,  in  the  end  result  in  the  payment  of  money  or  the  ] 

transfer  of  property  between  the  plaintiff  and  the  United  j 

States,  then  it  is  without  more  a  suit  against  the  United  j 

States.  But  suits  against  the  officer  have  been  maintained  j 

in  manv  instances  where  the  effect  was  inevitable  and  im-  j 

mcdiatelv  to  determine  the  validitv  of  claims  of  the  United 
*  « 

States  to  money  or  property.  See,  e.g.,  I  ekes  v.  Fox.  300 
U.  S.  82  (injunction  against  reducing  water  flow  to  which 
both  plaintiff  and  United  States  claimed  title);  Laud  v.  j 
Dollar,  330  U.  S.  731  (injunction  to  compel  delivery  of  stock  j 
to  which  both  plaintiffs  and  United  States  claimed  title) ;  j 
Stark  v.  I Vickard.  321  U.  S.  2S8  (injunction  to  compel  Score- ; 
tary  of  Agriculture  to  require  increased  proportion  of  milk: 
prices  to  be  paid  producers  and  less  to  Secretary).  In  j 
IFcxf  Coast  Exploration  Co.  v.  McKay,  93  App.  P.  0.  307.  | 


4 


213  F.  2d  ”>S2,  ’>96.  cort.  don.  347  V.  S.  989,  this  Uourt  on 
banc  dooisivoly  rojortod  the  claim  that,  if  the  Government's 
property  was  at  stake,  t ho  official  was  immune  from  suit 
even  thouirh  acting  without  statutory  authority. 

Tlio  rule  is  u<>t .  as  the  appellees  uryo,  simply  whether  the 
suit  may  in  the  end  affect  property  or  money  of  the  Vnitod 
States.  Most  suits  against  Government  officials,  apart  from 
those  of  purclv  reirulatorv  nature,  have  as  their  end  result 
an  economic  interest  vis-a-vis  the  Government.  What  can¬ 


not  he  done,  under  M'nn  S/ifrfi /  (’o,  y.  ForrrstaJ.  326  I*.  S. 
371,  and  MeK'it/  v.  (’•  ntral  Klrctric  Power  Coop..  —  App. 
I).  <\  — .  223  F.  2d  623.  is  to  enter  judgment  against  tin* 
official  in  order  to  obtain  specific  performance  of  contracts 
against  the  United  States.  That  the  appellant  does  not 
seek,  hut  only  a  declaration  that  the  appellees  have  no 
statutory  power  to  promulgate  this  discriminatory  and 
retroactive  regulation.  Neither  the  Mi>n-  Sofety  nor  ('mi¬ 
tral  Kb  ctric  cases  stand  for  tin*  proposition  that  unlawful 

action  is  bevond  challenge  if  it  in  anv  wav  affects  a  contract 
•  *  • 

relationship  with  the  Government.1 

While  the  issue  in  ('lack  a  mas  Comity,  Ore.  v.  MrKm /. 
—  App.  I).  (\  —  219  F.  2d  479,  491-493,  was  that  of  a  min¬ 
isterial  duty  to  dispose  of  funds,  ami  somewhat  different 


1  Th<*  Central  F.U rtrir  case  plainly  involve*!  the  non-eoereive  equivalent 
of  specific  performance.  Mine  Safrti/  is  of  necessity  to  he  read  as  con¬ 
fined  to  its  special  circumstances.  It  preceded  both  the  authoritative 
decisions  in  I.and  v.  Dollar,  330  S.  731,  and  Larson  v.  Forrii/u  ,(■  Do¬ 
mestic  Commerce  for//..  337  l*.  S.  0S2.  ami  the  subsequent  series  of  eases 
In  this  court  which  have  "one  so  far  to  clarify  the  law.  It  was  not  fol¬ 
lowed  in  Mara  ah' if  v.  Waterman  S.  .V.  Cor//.,  327  1".  S.  540,  where  the 
court  passed  beyond  the  .jurisdictional  issue  to  consider  exhaustion  of 
administrative  remedies.  See  Block,  Sails  Af/ainst  Government  Officers, 
59  Harv.  Law  Rev.  10(50,  10S.3.  Mine  Safrti t  is  consistent  with  the  Dollar 
decision  ami  the  I. arson  rationale  only  on  the  assumption  that  if  one  dis¬ 
regards  an  administrative  remedy  against  the  Bovcrnmcnt  in  favor  of 
suit  against  the  officer  he  is  of  necessity  suing  the  Govennnent,  because 
the  officer  is  not  acting  in  excess  of  his  powers  until  corrective  adminis¬ 
trative  process  is  exhausted. 
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from  that  at  bar,  the  careful  opinion  in  that  case  moves 
on  g rounds  broad  enough  to  dispose  of  the  notion  “that, 
whenever  property  or  money  of  the  United  States  is  in¬ 
volved  in  a  law  suit,  the  United  States  is  a  necessary 
party/*  This  Court  has  even  more  recently  disposed  of 
the  precise  contention  made  by  appellees.  In  Burrell  v. 
Marlin .  0.  A.  D.  C.  Xo.  12,376  (Xov.  10,  1955),  it  said  j 
(p.  H):  | 

*  *  *  an  adjudication  may  also  have  a  practical  effect 
on  appellant's  right  to  collect  back  pay  for  the  period  j 
of  her  illegal  discharge.  Under  the  Tucker  Act,  of 
course,  only  the  Court  of  Claims  has  jurisidetion  to 
determine  the  merits  of  appellant's  monetary  claim. 
But  we  recognized  in  Aim  our  v.  Pace  that  “the  District 
Court  can  properly  declare  individual  rights,  even 
though  the  plaintiff  also  possesses  and  is  seeking  to 
advance  a  monetary  claim,"  where,  as  here,  the  plain-  | 
tiff  has  “requested  an  order  which  would  affect  his  i 
status  or  establish  his  rights  as  to  the  future  vis-a-vis 
some  governmental  agency." 


3.  Erroneous  Decision.  Appellees  advance,  too,  the  fa¬ 
miliar  contention  that  the  official  action  was  not  in  excess 
of  statutory  powers  hut  merely  an  erroneous  exercise  of 
granted  powers  (  Br.  26-27).  If  Section  607(d)  of  the  Mer¬ 
chant  Marine  Act,  1936,  grants  to  the  Administrator  power 
to  make  diseriminatorv  and  retroactive  regulations,  ap- 
polices  are  right.  If,  to  the  contrary,  it  like  all  other 
statutes  contains  an  implied  but  categorical  prohibition 
against  discriminatory  regulation,  then  there  was  a  total 
absence  of  statutory  power  to  promulgate  such  a  regulation. 
Neither  Dochla  Gredin  a  Car  As,  Inc.  v.  S  it  m  mcr  field .  C.  A. 
D.  C.  12,484  (Xov.  3,  1955),  nor  State  of  Arizona  v.  Ilobhif, 
—  App.  D.  C.  — ,  221  F.  2d  498,  involved  action  forbidden 


i 

| 

| 

i 
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by  the  statute,  but  only  what  the  plaintiffs  asserted  to  be  an 
erroneous  application  of  the  statute  to  the  facts  or  the 
procedures  of  the  cases. 

4.  Ad r isortf  Opinion.  As  appellant  does  not  seek  a  money 
judgment,  appellees  urge  that  it  must  be  seeking  an  ad¬ 
visory  opinion,  in  advance  of  a  crystallized  controversy 
(Br.  34-35).  The  contention  is  an  ambitious  one,  and  would 
if  accepted  largely  eliminate  the  Declaratory  Judgment 
Act  from  the  statute  books.-  Certainly  none  can  doubt 
that  everv  element  of  a  case  or  font  rovers v  is  here.  The 

•  t 

controversy  has  been  crystallized  through  formal  admin¬ 
istrative  hearings  and  decision:  its  continued  existence 
and  application  in  fixing  the  rights  of  the  parties  i>  cer¬ 
tainly  not  speculative;  and  every  clement  bearing  on  the 
controversy  (excepting  only  the  mechanics  of  audit  and 
accounting)  is  now  in  existence. 

The  classic  criteria  of  A>  inn  I/tfr  Inc.  ('o.  v.  Haworth. 


300  I\  S.  227,  240-241,  are  directly  applicable  hen* 


The  controversy  must  be  definite  and  concrete, 
touching  the  legal  relations  of  parties  having  ad¬ 
verse  legal  interests,  f Citations]  It  must  be  a  real 
and  substantial  controversy  admitting  of  specific  relief 
through  a  decree  of  a  conclusive  character,  as  distin¬ 
guished  from  an  opinion  advising  what  the  law  would 
be  upon  a  hypothetical  state  of  facts.  [Citations] 
Where  there  is  such  a  concrete  case  admitting  of  an 
immediate  and  definitive  determination  of  the  legal 
rights  of  the  parties  in  an  adversary  proceeding  upon 
the  facts  alleged,  the  judicial  function  may  be  appro¬ 
priately  exercised  although  the  adjudication  of  the 


2  Appellees’  reliance  upon  C  off  man  v.  Breeze  Corporations,  323  l.S. 
316.  is  misplaced.  The  Court  there  simply  refused  to  enter  declaratory 
judgment  as  to  the  constitutionality  of  an  Act  which  might  or  might  not 
be  pleaded  as  a  defense  in  a  pending  action  at  law. 
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rights  of  the  litigants  may  not  require  the  award  of 
process  or  the  payment  of  damages. 

Reserve  Fund  Deposit s.  Appellant  lias  shown  that 
tin*  Court  of  Claims’  jurisdiction  could  at  most  reach  to 
only  .")()/<  of  this  controversy,  since  the  effect  of  the  un¬ 
lawful  definition  is  to  increase  equally  (a)  recapture  by  the 
United  States,  and  (b)  compulsory  deposits  in  the  reserve 
funds.  Appellees  say  that  a  Court  of  Claims  judgment  as 
to  the  50%  representing  increased  recapture  would  of 
course  he  respected  by  the  Board  in  respect  of  the  50% 
reserve  fund  deposit  ( Br.  39).  This  is  gratifying,  but  the 
reach  of  one  court’s  jurisdiction  is  not  ordinarily  measured 
hv  the  expectation  that  the  defeated  party  will  apply  the 
decision  of  another  court  as  to  matters  not  within  that 
court ’s  jurisdiction. 

Appellees,  too,  attribute  to  appellant  an  indifference  to 
the  compulsory  reserve  fund  deposit  because  it  was  not 
alleged  as  an  injury  in  its  complaint.  But  paragraph  7 
of  tin*  complaint  develops  the  requirement  for  and  the 
restrictions  on  the  reserve  fund  deposits  in  considerable 
detail  (JA  3-4).  It  would  undoubtedly  have  been  more 
careful  pleading  to  have  repeated  this  injury  in  the  sum¬ 
mary  paragraph  15  of  the  complaint  (JA  7),  but  we  know 
of  no  principle  that  the  court's  jurisdiction  must  be  con¬ 
firmed  by  a  double  allegation  of  the  injury  sought  to  be 
remedied. 

B.  The  Challenged  Regulation  Is  Invalid  on  Its  Face 

Appellees,  while  complaining  that  such  discussion  is  un¬ 
necessary,  devote  many  pages  to  a  defense  of  the  legality 
of  the  discriminatory  and  retroactive  amendment  of  Gen¬ 
eral  Order  71.  We  consider  that  our  main  brief  needs  sup¬ 
plement  only  in  the  following  respects: 
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1.  The  Original  (>.  O.  7 7  was  Xot  Discriminatory.  Ap¬ 
pellees  defend  the  discriminatory  amendment  of  (».  < ).  71 
on  the  ground  that  the  original  (1.  (>.  71  was  itself  <lis- 
i*ri minatory.  (  Br.  40-41 ).  We  need  not  pursue  the  philo¬ 
sophical  subtleties  of  an  argument  that  unlawful  action 
becomes  lawful  if  taken  in  respect  of  matters  already 
inured  to  illegality.  For  the  original  (i.  O.  71  was  not 
discriminatory.  True,  the  effective  dates  varied  when 
measured  by  tin*  calendar.  But  the  end  of  the  recapture 
period  was  a  date  at  least  as  significant  as  the  calendar 
day.  Recapture  for  the  expiring  10-year  period  was  certain 
to  be  high  (JA  *>1).  while  earnings  of  the  future  were  sure 
to  be  less  and  recapture  was  at  best  speculative.  A  fixed 
calendar  date,  such  as  January  1,  1040.  for  a  drastic  re¬ 
duction  in  “capital  necessarily  employed,"  would  leave 
some  operators  with  a  full  recapture  period,  including 
unusually  large  accumulated  and  recapturable  earnings, 
to  1m*  accounted  for  under  tin*  more  generous  provisions  of 
(i.  ().  .‘>1  :  at  the  same  time  other  operators  would  have  the 
harsher  provisions  of  (i.  O.  71  applicable  as  to  some  of 
these  earnings  of  tin*  recapture  period,  without  hope  of  re¬ 
duction  of  recapture  by  subsequent  periods  of  low  earnings. 

2.  Purposes  of  the  Statute.  We  should  like  to  enter  mild 
complaint  at  what  appellees  have  built  (  Br.  4.'>-4(>)  upon 
our  reluctant  recognition  that  we  cannot  in  this  Court 
attack  the  substance  of  (J.  ( ).  71,  either  before  or  after  its 
amendment.  In  point  of  fact,  it  is  in  either  form  a  remark¬ 
ably  severe  limitation  which  goes  some  distance  to  frustrate 

'the  Congressional  understanding  of  Section  f>U7(a)  of  the 
Act,  that  profits  should  be  recapturable  only  after  1(>C 
on  the  investment  in  the  business.  As,  however,  no  court 
would  embark  upon  this  sort  of  judicial  review  of  an 
accounting  regulation,  we  have  agreed  that  “it  may  lu* 
taken  in  this  action  as  a  reasonable  exercise  of  the  rule- 


making  power.”  That  by  no  means  implies  that  we  have 
anything  so  remarkable  as  a  conviction  that  the  policies  of 
the  statute  would  be  frustrated  unless  appellant  were 
singled  out  for  discriminatory  treatment. 

d.  Discrimination.  Appellees  extended  defense  of  the 

reasonableness  of  the  discrimination  against  appellant 

( Hr.  40-30)  is  notable  chiefly  for  its  silences.  We  find  not 

one  word  in  defense  of  a  rule  which  is  more  severe  for 

appellant  (and  Oceanic  Steamship  Line)  than  for  the  other 

eight  lines  affected.  There  is  nothing  in  the  appellant’s 

routes,  its  history,  its  finances,  its  size,  or  any  other  factor 

relevant  to  steamship  regulation,  which  is  urged  to  justify 

this  discrimination.  Appellees  in  this  Court,  as  in  their 

1932  decision,  justify  their  discriminatory  treatment  solely 

by  their  belief  that  they  had  extracted  from  plaintiff  a 

contractual  vulnerabilitv  to  discrimination.  That  as  we 

•> 

have  shown  is  not  sound  law,  and  is  surely  not  sound  Gov¬ 
ernment. 

4.  Rctroactivitff.  Appellees  offer  a  most  thorough-going 
survey  of  the  law  of  permissible  retroactivity  (Br.  50-59). 
We  have  no  significant  dispute  with  their  general  summary 
of  the  law,  but  consider  those  general  principles  somewhat 
perversely  applied  to  the  circumstances  of  this  case. 

Putting  aside  the  command  of  Section  4  of  the  Adminis¬ 
trative  Procedure  Act,  the  facts  here  offer  a  very  good 
contrast  between  a  reasonable  and  an  unreasonable  retro¬ 
activity  of  regulation.  The  original  G.  O.  71,  promulgated 
on  December  21,  1949,  would  have  been  15  months  retro¬ 
active  as  applied  to  appellant;  some  of  the  proposals  for 
G.  0.  71  would  have  made  it  retroactive  as  to  all  operators 
to  January  1,  1947.  In  the  view  taken  by  the  Maritime 
Commission,  as  to  the  serious  post-war  need  for  a  re¬ 
definition,  this  was  not  markedly  different  from  an  original 
definition  of  “capital  necessarily  employed,”  without  which 


10 


the  accounting  regulations  of  t he  statute  would  not  have 
been  effective. 

But  it  is  a  lomr  step  from  such  a  reasonable,  or  at  least 
defensible,  retroactivity  to  that  found  here.  The  Com¬ 
mission  in  December  1040  adopted  a  rule  effective  as  to 
appellant  in  September  1048:  then  in  September  1052  it 
changed  the  rule,  as  to  appellant  and  one  other,  but  not  as 
to  eiirht  other  lines,  to  make  it  effective  in  January  1047. 
This  on  its  face  is  capricious  and  unreasonable  retroactiv¬ 
ity.  and  the  only  serious  issue  is  whether  its  asserted  justi- 
fication — a  contractual  consent  which  is  arirued  by  appellees 
to  cover  unlawful  as  well  as  lawful  definition — can  in  fact 
carrv  so  heavv  a  weiirht.  That,  as  we  show  in  our  main 
brief,  it  cannot  do. 

Conclusion 

For  the  reasons  iriven  in  our  main  brief,  and  as  supple¬ 
mented  herein,  the  decision  below  should  be  reversed. 

Waijnei:  W.  CiAi:i>NKit, 

Alfkkd  L.  Scaxi.  an, 

7M  loth  Street .  .V.  If’.. 

Washington I).  (\, 
Attorneys  for  the  Appellant. 

January  1956. 
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IN  THE 

United  States  District  Court 

FOR  THE  DISTRICT  OF  COLUMBIA 


No.  12,914 

American  President  Lines,  Ltd.,  Appellant 

i 

v. 

I 

Federal  Maritime  Board,  et  al.,  Appellees 


Complaint  for  Declaratory  Judgment  and  for  Permanent 

Injunction 


[Filed  June  IS,  1953] 

[1]  American  President  Lines,  Ltd.,  by  its  attorney^ 
brings  this  action  against  the  defendants  named  above  and 
alleges : 

Jurisdiction 

1.  This  is  a  civil  action  for  a  declaratory  judgment  and 
for  permanent  injunctive  relief,  in  review  of  agency  action, 
of  which  this  Court  has  jurisdiction  under  2S  U.S.C.  Secs. 
1331,  1337  and  2201;  Section  10(a)  and  (b)  of  the  Admin¬ 
istrative  Procedure  Act  (60  Stat.  243,  5  U.S.C.  Sec.  1009)!; 
and  D.  C.  Code,  Secs.  11-305  and  11-306.  The  matter  in¬ 
volved  exceeds  the  value  of  $3,000. 

2.  The  agency  action  sought  to  be  reviewed,  held  invalid 
and  enjoined  is  the  action  of  the  defendant  Maritime  Ad¬ 
ministrator  in  making  retroactive  and  discriminatory 


(l) 


amendment  of  General  Order  71  (Exhibit  A  hereto)  by 
promulgating  thereto  Amendment  1  (Exhibit  B  hereto), 
pursuant  to  the  joint  decision  of  the  defendant  Maritime 
Administrator  and  the  defendant  Federal  Maritime  Board 
(Exhibit  C  hereto).  That  decision  and  amendment,  an¬ 
nounced  on  September  17.  197)2,  increased  by  about  $72u,- 
000  plaintiff's  liability  for  recapture,  under  its  operating- 
dilTerential  subsidy  contract,  and  for  income  taxes  upon 
earnings,  for  the  period  January  1,  1047  to  September  2< », 
194$.  The  decision  and  amendment,  out  of  the  twelve 
subsidized  steamship  lines,  was  deliberately  and  confessedly 
directed  at  plaintiff  alone  (and  possibly,  to  a  minor  degree, 
to  another  line).  Plaintiff  on  November  IS,  1 « >.”>2.  tiled  a 
petition  for  reconsideration  which  was  denied  without 
opinion  on  December  IS,  197)2.  There  followed  between 
February  19,  197)2,  and  June  1,  197)2.  intermittent  and  in- 
fbrmal  discussions  (including  the  informal  delivery  of  a 
draft  complaint  on  March  9.  197)2)  in  which  plaintiff  un¬ 
successfully  sought  some  sort  of  adjustment  of  the  differ¬ 
ences  between  the  parties. 


I  -  ]  Parties 

2.  Plaintiff  American  President  Lines,  Ltd.,  is  a  corpo¬ 
ration  organized  and  existing  under  the  laws  of  the  State 
of  Delaware.  Its  general  offices  are  at  211  California 
Street,  San  Francisco,  California.  It  has  operated  shipping- 
services  trans-Pacitic  since  1901,  round-the-world  since 
1924,  and  Atlantic  Coast-Malny  Straits  since  1929.  Its 
cont.  oiling  stock,  after  seven  years’  litigation  between  the 
Fnited  States  and  those  who  owned  it  prior  to  192S.  was 
on  November  (5.  197)2.  jointly  sold  by  them  to  new  owners. 

4.  The  Federal  Maritime  Board  (hereafter  called  the 
Board)  and  Maritime  Administration  were  created  as 
agencies  in  the  Fnited  States  Department  of  Commerce  by 
Reorganization  Plan  No.  21  of  197)0  (2  CFR  197)0  Supp., 
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p.  173),  pursuant  to  which  the  functions  of  the  United 
States  Maritime  Commission  relating  to  making  subsidy 
contracts  under  Title  VI  of  the  Merchant  Marine  Act  of 
1936  (49  Stat.  1983,  46  U.S.CA,  Sec.  1191  et  seq.)  were 
transferred  to  the  Board  and  the  Maritime  Administration. 

5.  (a)  A.  AY.  Gatov  is  a  member  and  Chairman  of  the 
Federal  Maritime  Board  and  is  Maritime  Administrator, 
U.  S.  Department  of  Commerce.  He  is  a  citizen  of  the 
State  of  California  and  his  official  residence  is  in  the  Dis¬ 
trict  of  Columbia. 

(b)  Robert  AA*.  AA'illiam*  is  a  member  and  Vice-Chairman 
of  the  Federal  Maritime  Board.  He  is  a  citizen  of  the 
State  of  Maryland  and  his  official  residence  is  in  the  District 
of  Columbia. 

(e)  The  office  of  the  third  member  of  the  Board  is  vacant. 


[3]  History  of  General  Order  71 


6.  The  Merchant  Marine  Act,  1936,  as  amended  (49  Stat. 

1 98.*i ;  46  C.S.C.  Secs.  1101-1*214),  herein  referred  to  as  j 
the  Act,  declares  it  to  be  the  policy  of  the  United  States  j 
to  footer  the  development  and  encourage  the  maintenance  j 
of  an  adequate  and  well  balanced  American  merchant  ma¬ 
rine  to  promote  the  commerce  of  the  United  States  and 
to  aid  in  the  national  defense  (Section  101).  The  Act  ac-  ! 
cordingly  authorizes  the  payment  of  ati  operating-differ¬ 
ential  subsidy  to  qualified  operators  of  American-flag  ships  ; 
engaged  in  foreign  trade  (Section  601(a).  Such  subsidy  j 

titav  not  exceed  the  difference  between  the  higher  wages 
•  __  .  *■  v. 
and  certain  other  operating  costs  of  American-flag  ships  : 

over  the  lower  costs  of  foreign-flag  ships  (Section  603(b)). 

7.  Each  operator  receiving  operating-differential  subsidy  | 
is  re« pi i red  to  establish  and  maintain  Capital  and  Special  j 
Reserve  Funds,  and  to  deposit  therein  (in  addition  to  de¬ 
preciation,  and  proceeds  of  sales  and  insurance  of  sub¬ 
sidized  vessels)  all  cumulative  net  profits  from  subsidized  j 
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operations  which  are  in  excess  of  ten  per  centum  per  an¬ 
num  upon  the  operator’s  capital  necessarily  employed  in 
the  business  (Section  6U7).  These  reserve  funds  may  be 
used  only  for  restricted  and  limited  purposes,  which  are 
most  notably  (a)  the  purchase  or  construction  of  new  ves¬ 
sels  and  (b)  the  recapture  by  the  United  States  of  operat¬ 
ing-differential  subsidy  payments,  to  the  extent  that  one- 
half  of  the  net  profit  of  the  operator  on  his  subsidized  ves¬ 
sels  and  services  during  a  ten-year  period  lias  averaged 
more  than  10  per  centum  on  the  operator’s  capital  neces¬ 
sarily  employed  in  the  business  (Section  606(5)).  In  ad¬ 
dition  to  determining  the  amount  of  subsidy  recapture  under 
Section  606(5)  of  the  Act.  the  term  “capital  necessarily 
employed  in  the  business"  affects  the  payment  of  dividends 
under  Section  607(a),  mandatory  deposits  in  the  Capital 
Reserve  Funds  under  Section  607(b).  and  mandatory  de¬ 
posits  and  retentions  in  the  Special  Reserve  Fund  under 
Section  607(a). 

S.  Section  607(d)  of  the  Act  provides  that  the  Commis¬ 
sion  shall  prescribe  rules  and  regulations  for  t he  admin¬ 
istration  of  the  reserve  funds  contemplated  by  Section  607. 
and  shall  include  therein  a  definition  of  the  term  “capital 
necessarily  employed  in  the  business”,  as  that  term  is  em¬ 
ployed  in  Section  607  of  the  Act.  On  June  11,  1040,  the 
Maritime  Commission  promulgated  General  Order  31.  It 
defined  the  term  “capital  necessarily  employed  in  the  busi¬ 
ness”  in  terms  which  were  roughly  equivalent  to  net  worth, 
that  is,  the  excess  of  assets  over  liabilities. 

[4]  9.  At  the  beginning  of  World  War  II  the  Maritime  Coin- 
mission  had  operating-differential  subsidy  contracts  with 
twelve  American-flag  operators,  including  plaintiff.  All 
vessels  of  all  these  operators  were  taken  over  by  the  United 
States  during  the  war  period  and  no  subsidy  was  paid  dur¬ 
ing  that  period,  although  the  subsidy  contracts  continued 
in  effect  during  the  war  period.  The  Maritime  Commission 
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authorized  post-war  resumption  of  subsidy  payments  to 
all  said  operators  from  and  after  December  31,  1946. 

10.  On  December  21,  1949,  the  Commission  promulgated 
General  Order  71,  which  prescribed  a  new  and  more  burden-  i 
some  definition  of  the  term  “capital  necessarily  employed  j 
in  the  business/ '  Its  major  change  from  General  Order  I 
No.  751  was  to  exclude  all  assets  in  the  Capital  Reserve  Fund  j 
(except  amounts  equivalent  to  25%  of  the  cost  of  vessels 
under  construction),  along  with  a  variety  of  other  assets  j 
which  were  included  under  General  Order  31.  General  j 
Order  71  expressly  provided,  however,  that  such  definition  ! 
should  not  become  effective  as  to  any  operator  then  having  I 
an  operating-differential  subsidy  contract  until  “the  ter-  j 
ruination  of  the  recapture  period  which  was  current  on  j 
December  31.  1946"  (Exhibit  A,  p.  7).  The  termination  j 
dates  of  these  recapture  periods  for  the  twelve  subsidized  j 
operators,  and  thus  the  effective  date  of  General  Order  | 
71  as  initially  promulgated,  ranged  from  December  31, 1947,  j 
to  December  31.  1950  (Exhibit  C,  p.  2). 

11.  When  subsidized  operations  were  resumed  on  January  j 
1.  1947,  this  was  accomplished  by  general  announcement,  j 
leaving  until  later  the  negotiation  and  execution  of  formal  , 
addenda  to  the  pre-war  subsidy  contracts.  These  addenda  j 
were  necessary  since  the  vessels,  the  differential  rates,  and  i 
ordinarily  the  routes  and  services  differed  from  those  j 
covered  bv  the  pre-war  contracts.  Negotiation  and  execu-  i 

%  ‘‘  i 

tion  of  these  addenda  proved  to  be  a  slow  process.  None  j 
was  executed  prior  to  the  promulgation  of  General  Order  71  J 
on  December  21,  1949.  Five  were  executed  immediately  | 
thereafter  (between  December  29,  1949,  and  January  6,  j 
1950);  two  between  April  5  and  May  1,  1950;  and  five  be-! 
tween  March  8  and  October  5,  1951  (Appendix  0,  p.  8).  Inj 
the  meantime  all  subsidized  operators,  including  plaintiff,! 
operated  in  the  expectation  and  on  the  understanding  that! 
their  operations  were  covered  by  operating-differential  sub-i 
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sidy  contracts  which  would  in  due  course  be  formalized  by 
the  contract  addenda. 

[5]  12.  All  twelve  of  the  resumption  addenda,  when  finally 
executed,  included  Article  11-29,  which  provided  that  “cap¬ 
ital  necessarily  employed  in  the  business”  would  be  de¬ 
termined  under  General  Order  31,  not  General  Order  71, 
with  respect  to  all  accounting  periods  terminating  concur¬ 
rently  with  or  prior  to  the  recapture  period  current  on  De¬ 
cember  31,  1946. 

13.  Shortly  after  the  first  seven  of  these  contracts  were 
executed  the  Maritime  Commission  was  sharply  criticized, 
by  the  House  Committee  on  Expenditures  in  the  Executive 
Department  and  by  tin*  General  Accounting  Office,  for  not 
making  the  revised  definition  of  General  Order  71  effective 
as  of  January  1,  1947  (Appendix  C.  p.  9).  It  nevertheless 
executed  the  eighth  resumption  addendum  in  the  form  pre¬ 
viously  used.  But,  in  the  last  four  addenda  executed,  the 
Board  required  to  be  included  a  special  provision  that  “the 
Operator  agrees  to  accept  any  changes  by  the  United  States 
in  the  definition  of  the  term  ‘Capital  Necessarily  Employed 
in  the  Business’  as  set  forth  in  General  Order  71  of  the 
Commission,  including  without  limitation  of  the  foregoing, 
changes  with  respect  to  the  effective  date  of  said  defini¬ 
tion.”  Two  of  these  four  lines  thus  subjected  to  especial 
vulnerability  had  by  the  time  of  execution  of  the  addenda 
decided,  for  other  reasons,  not  to  attempt  to  qualify  for 
subsidy  for  the  year  1947  and  had  by  September,  1952,  no 
interest  in  the  effective  date  of  General  Order  71.  A  third 
line  was  affected,  if  at  all,  only  to  the  extent  of  about 
$47,000  for  1947.  That  left  only  American  President  lanes. 
Ltd.,  significantly  dependent  upon  the  final  reaction  of  the 
defendants  Board  and  Maritime  Administrator  to  the  criti¬ 
cism  leveled  against  the  Maritime  Commission  hv  other 
branches  and  agencies  of  the  Government. 

14.  The  defendants  Board  and  Maritime  Administrator 


on  July  11,  1951,  heard  argument  on  reconsideration  of  its 
December  20,  1949,  decision  with  respect  to  General  Order 
71.  Fourteen  months  later,  on  September  17,  1952,  they 
announced  Amendment  1  to  General  Order  71  (Exhibit  B) 
and  their  Report  thereon  (Exhibit  C).  That  amendment, 
along  with  certain  substantive  ameliorations,  makes  the 
effective  date  of  General  Order  71  the  end  of  the  recapture 
period  current  on  December  31,  1946  for  those  operators 
who  executed  resumption  addenda  prior  to  May  1,  1951 
(161-  months  before  the  date  of  decision)  and  January  1. 
1947  for  those  who  executed  resumption  addenda  after  that 
date.  The  date  of  May  l,  1951.  was  obviously  selected  as  the 
point  of  roll-back  in  order  to  fall  between  the  resumption 
addenda  executed  with  Article  11-29  alone  and  those  with 
the  special  provision  purporting  to  require  acceptance  of 
whatever  effective  date  might  be  determined  by  the  United 
States.  The  Report  (Appendix  C,  p.  16)  makes  brief  note 
“of  the  desirability  of  equal  treatment,**  but  dismisses  that 
consideration  because  “considerations  favoring  a  sound 
rule  ont-weigh  considerations  of  uniformitv.*’ 

15.  In  result  the  plaintiff  is  liable  to  additional  recapture 
and  taxes  in  the  amount  of  about  $730,000  for  the  period 
January  1,  1947,  to  September  30,  194S,  which  it  would 
not  be  required  to  pay  were  it  treated  similarly  with  the 
other  eight  lines  substantiallv  affected  bv  the  effective  date 

'T'  *  * 

of  General  Order  71. 


[61  The  Illegality  of  the  Action 

16.  We  do  not  charge  that  the  defendants  discriminated 
against  plaintiff  on  personal  or  invidious  grounds.  The 
discrimination  reflected  instead  their  thought  that  plaintiff 
was  not  so  invulnerable  as  were  the  eight  other  lines  to  a 
retroactive  application  of  the  new  rule.  But,  however  im¬ 
personal  the  motivation,  the  decision  of  the  Board  and  the 
rule  of  the  Maritime  Administrator  were  patently  and  con- 


fessedlv  discriminatory.  The  action  is  therefore  arbitrary 
•  •  » 

and  unlawful.  A  Government  agency  without  lawful  au- 
thoritv  to  discriminate  among  those  similarly  situated  can- 
not  gain  power  to  do  so  by  contracting  with  one  group  to 
give  it  favored  treatment  and  then  imposing  a  harsher  rule 
upon  those  with  whom  it  does  not  choose  so  to  contract. 

17.  The  only  reason  plaintiff  had  not  executed  its  re¬ 
sumption  addendum  prior  to  the  roll-back  date  of  May  1. 
lOol,  and  tlm-  obtained  contract  protection  against  retro¬ 
active  changes  in  the  rules,  was  because  tlx*  Maritime  Com¬ 
mission  and  it<  successor  the  Board  had  inordinately  and 
unjustifiably  delayed  action  upon  the  application,  data  and 
requests  of  plaintiff.  In  brief,  plaintiff  made  formal  ap¬ 
plication  for  resumption  of  subsidized  services  on  July  12. 
104fi.  Thi*  was  approved  on  July  2J.  104(5.  ( )n  June  0, 

1047.  the  Commission  issued  an  order  ami  report  calling 
for  amendment  and  execution  of  the  plaintiff's  subsidy 
contract.  Then*  followed  repeated  requests  by  plaintiff  for 
action  by  tlx*  Commission,  with  repeated  explanations  by 
the  Commission  that  computation  of  the  subsidy  was  slow 
and  difficult  work.  On  May  19,  1040.  the  Commission  de¬ 
tailed  the  exact  terms  of  the  resumption  addendum  ap¬ 
proved  bv  the  Commission:  plaintiff  concurred  in  this  by 
letter  of  July  1.  suggesting  also  certain  refinements  as  to 
service,  which  in  turn  were  concurred  in  by  the  Commission 
subject  to  staff  study.  There  followed  two  years  of  re¬ 
quests  for  and  submissions  of  foreign  cost  data,  subsidy 
estimates,  entreaties  by  plaintiff  for  action,  promises  by 
the  Commission  of  prompt  action,  and  leisurely  resolution 
bv  the  Commission  of  a  variety  of  legal  and  accounting  ques¬ 
tions  raised  from  time  to  time  by  its  statf.  On  September 
G.  197)0.  plaintiff  made  formal  and  elaborate  complaint, 
pointing  out  that  its  ability  to  carry  on  the  service*,  with  tin* 
costs  and  burdens  of  a  subsidized  operator,  was  being  se¬ 
riously  impaired  by  the  failure  to  execute  the  resumption 
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addendum  and  pay  the  subsidy.  On  January  9,  1951,  plain¬ 
tiff  sent  the  Board  a  resolution  of  its  Board  of  Directors 
formally  condemning  the  inexcusable  delay.  On  April  3, 
1951,  the  Board  approved  execution  of  the  resumption  ad¬ 
dendum  and  assured  plaintiff  the  text  would  be  prepared 
within  a  week.  All  of  this  history,  covering  four  and  a  half 
years  of  performance  by  plaintiff  and  delay  and  repetitive 
inquiry  by  the  Commission  and  the  Board,  occurred  prior 
to  the  roll-hack  date  of  Mav  1,  1951.  The  additional  and 

V  I 

discriminatory  penalty  of  more  than  $730,000  added  re¬ 
capture  and  income  taxes  was  imposed  upon  plaintiff  solely 
because  of  its  failure  in  nearly  five  years  to  get  the  Com¬ 
mission  and  the  Board  to  the  point  of  formal  execution  of  a 
contract  covering  subsidized  operations  carried  on  by  plain¬ 
tiff  since  December  31.  1946. 

IS.  The  decision  of  the  Board  and  Administrator  of  Sep¬ 
tember  17,  1952,  together  with  its  earlier  action,  indeed, 
discriminate  as  between  plaintiff  and  the  eighth  operator. 
The  Commission  on  February  10,  1950  sent  to  the  Moore- 
MeCormack  Lines,  Inc.  a  letter  detailing  the  proposed 
terms  of  a  resumption  addendum  which  was  in  all  significant 
respects  similar  to  that  it  had  earlier  sent  plaintiff  on  May 
13,  1949.  On  February  27,  1950  the  Moore-McCormack 
Line  endorsed  its  concurrence  on  the  contract  and  replied 
concurring  with  the  proposal  without  reservation  but  with 
a  simultaneous  request  for  a  redescription  of  the  trade 
routes  and  substantial  changes  in  the  number  of  subsidized 
sailings  authorized  for  each  route:  plaintiff  in  its  turn  had 
requested  changes  in  trade  route  and  minor  changes  in  the 
number  of  sailings  and,  subject  to  those  requests,  had  con¬ 
curred  in  the  proposal.  The  difference  in  their  status  at 
this  stage  was  microscopic.  But  when  the  Moore-McCor- 
mack  line  was  presented  with  a  form  contract  containing 
a  consent  to  whatever  effective  date  the  Commission  might 
select  for  General  Order  71  it  objected  that  an  informal 
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contract,  promising  the  continued  use  of  General  Order  31, 
was  already  in  effect.  The  Commission  properly  agreed, 
as  was  required  hv  law  ( Kxhibit  ( ',  p.  11).  When  API- 
made  similar  protest  on  similar  srrounds  the  Board  never¬ 
theless  refused  to  execute  the  formal  contract  without  the 
above  consent  included.  Tin*  different  treatment  of  the 

two  lines  was  discriminatory,  arbitrary  and  unlawful. 

•  • 

[S]  19.  Plaintiff  during  the  summer  of  1  f>.">  1  protested  most 
vigorously  at  beimr  forced  to  sign  a  contract  which  con¬ 
sented  to  a  change  in  the  effective  date  of  General  Order  71. 
It  was  unable,  however,  to  maintain  its  position  against 
the  adamant  insistence  of  the  Maritime  Administration. 
It  had  by  then  been  operating  for  four  and  a  half  years 
upon  the  nnder-tanding  that  an  operating-differential  sub¬ 
sidy  would  be  paid.  Failure  to  receive  the  accrued  sub¬ 
sidy.  amounting  by  September  1,  HOI,  to  about  $2(5,000.000, 
would  have  meant  plain  ami  immediate  catastrophe  for  the 
plaintiff.  The  Board  of  Directors  of  plaintiff,  after  pro 
Ion  trod  consideration  of  the  alternatives,  accepted  the 
formal  contract  in  the  terms  exacted  by  the  Administrator. 


noting  in  the  corporate  records  t licit*  strong  objections  to 
the  unfair  requirement.  The  exaction  by  the  Administrator 
of  a  promise  to  accept  whatever  rule  he  might  make  was 
an  act  of  duress  and  coercion  and  did  not  operate  to  re 
lieve  the  United  States  of  the  duty  of  living  up  to  the  in¬ 
formal  contract  earlier  agreed  upon  and  performed  by 
plaintiff  for  four  and  a  half  years.  It  cannot,  therefore, 
operate  either  to  vary  the  obligations  under  the  informal 
contract  or  to  justify  the  discriminatory  and  arbitrary  ap¬ 
plication  of  General  Order  71. 

20.  Section  (507(d)  of  tin*  Act,  in  authorizing  the  ('om¬ 
mission  to  prescribe  rules  and  regulations  includin'.*-  a  def¬ 
inition  of  “capital  necessarily  employed  in  the  business,” 
did  not  grant  authority  to  make  retroactive  definitions,  nor 
to  discriminate  among  the  subsidized  operators,  much  less 


to  indulge  in  the  combined  illegality  of  retroactive  discrimi¬ 
nation  against  plaintiff. 

21.  Tin*  action  of  the*  Board  and  the  Administrator  was 
unlawful  under  Section  4(c)  of  the  Administrative  Pro¬ 
cedure  Act  (do  Stat.  243,  5  U.S.C.  Sec.  1009)  in  that  the 
effective  date  of  the  rule  was  not  30  days  after  promulga¬ 
tion  but  live  and  three-quarters  years  prior  to  promulga¬ 
tion.  The  defendants  Board  and  Maritime  Administrator 
are  not  as  they  supposed  exempted  from  those  statutory 
requirements  by  the  opening  exception  of  ‘‘any  matter  re¬ 
lating  to  *  *  *  grants,  benefits  or  contracts,”  since  that 
exception  is  directed  to  the  grant  or  award  of  subsidies 
and  contracts  and  not  to  the  retroactive  destruction,  by 
rule-makimr,  of  subsidy  and  contract  rights  long  since  ac¬ 
crued  and  vested. 

[9]  Prayer 

WTikkkkokk,  plaintiff  prays  that  this  Court: 

1.  Find  and  declare  that  Amendment  1  to  General  Order 
71  as  applied  to  plaintiff  is  unlawful,  arbitrary  and  dis¬ 
criminatory. 

2.  Adjudge  and  declare  that  the  definition  of  “capital 
necessarily  employed  in  the  business,"  as  defined  in  Gen¬ 
eral  Order  71  and  Amendment  1  thereto  cannot  lawfully  be 
applied  to  plaintiff  for  any  period  prior  to  September  30, 
194S,  the  termination  date  of  plaintiff's  ten-year  recapture 
period  current  on  December  31,  1946,  and  that  plaintiff 
equally  with  the  steamship  lines  formally  executing  sub¬ 
sidy  contracts  prior  to  May  1,  197)1,  is  entitled  to  have  Gen¬ 
eral  Order  31  applied  during  said  recapture  period. 

3.  Permanently  enjoin  defendants,  their  agents  and  em¬ 
ployees,  from  taking  any  action  contrary  to  such  judgment 
and  decree  of  this  Court. 

4.  Grant  to  plaintiff  such  other  and  further  relief  as  may 
be  meet  and  proper. 
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Exhibit  A 

TITLE  46— SHIPPING 

Charter  11 — United  States  Maritime  Commission 

Subchapter  U — Regulations  Affecting  Subsidized  Vessels 

and  Operators 

General  Order  71 

Part  291 — Definition  of  Capital  Necessarily  Employed 

in  the  Business 

( 11  ]  ^  291.5  Definition  of  capital  necessarily  employed  in  the 
business.  Pursuant  to  section  6()7  (d)  of  tin*  Merchant 
Marine  Act.  1936,  as  amended  (46  U.S.C.  1177  (d) ),  “capital 
necessarily  employed  in  the  business"  is  defined  to  be  that 
part  of  the  net  worth  of  a  contractor  as  of  the  beginning 
of  the  accounting  period,  as  defined  in  paragraph  (f)  (2) 
of  this  section  (subject,  however,  to  such  interim  adjust¬ 
ments  as  may  be  provided  in  this  section),  properly  al¬ 
located  to  and  required  in  the  business  of  operating  sub¬ 
sidized  vessels  and  services  incident  thereto,  covered  bv  an 
effective  operating-differential  subsidy  contract  which  is 
represented  by  and  limited  to  the  aggregate  of  the  amounts 
determined  in  accordance  with  the  succeeding  paragraphs 
of  this  section. 

(a)  Skip  equities.  The  sum  of  the  allowable  financial 
equities  of  the  contractor  shall  be  determined,  on  a  ship  by 
ship  basis  (except  for  tin*  purposes  of  subdivisions  (i), 
(ii),  and  (iii)  of  subparagraph  (4)  of  this  paragraph),  as 
set  forth  in  subparagraphs  (1)  through  (7)  of  this  para¬ 
graph,  with  respect  to  vessels  owned  by  the  contractor  and 
covered  by  an  effective  operating-differential  subsidy  con¬ 
tract  as  of  the  beginning  of  the  accounting  period  (except 
as  otherwise  specifically  provided  in  this  paragraph),  to 
the  extent  of  the  use  in  relation  to  time  that  such  vessels 
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are  employed  under  such  operating-differential  subsidy 
contract  during  the  accounting  period,  including  the  time 
the  vessels  are  in  idle  status  incident  to  normal  operations 
of  the  vessels  or  resulting  from  unavoidable  causes;  sub¬ 
ject,  however,  in  particular  cases  to  the  provisions  of  sec¬ 
tion  606  (2)  of  the  Merchant  Marine  Act,  1936,  as  amended 
(46  T.  S.  0.  1176  (2)). 

(1)  Acquisition  cost.  The  cost  of  the  vessel  to  the  con¬ 
tractor  shall  be  ascertained  as  set  forth  in  the  following 
subdivisions  (i)  and  (ii)  of  this  subparagraph. 

(1)  If  the  vessel  was  acquired  for  cash  paid  in  full,  or 
for  cash  in  part  and  deferred  payments  for  the  balance,  the 
acquisition  cost  of  the  vessel  shall  he  determined  to  be  the 
amount  of  the  cash  paid  in  full  or  the  cash  paid  in  part, 
plus  the  principal  amount  of  the  deferred  payments,  except 
as  provided  in  subdivision  (ii)  of  this  subparagraph. 

(ii)  If  the  vessel  was  acquired  from  a  related  company 
or  for  a  consideration  other  than  cash,  the  cost  of  the  ves¬ 
sel  shall  be  determined  as  provided  in  Part  284  (General 
Order  24.  2d  Revision,  14  F.  R.  7589)  of  this  chapter. 

(2)  Improvements.  To  the  cost  of  the  vessel,  as  deter¬ 
mined  in  subparagraph  (1)  of  this  paragraph,  shall  be 
added  such  of  the  contractor’s  capital  expenditures  for  im¬ 
provements  added  to  the  vessel  as  are  determined  by  the 
Maritime  Commission  to  be  properly  capitalizable  in  con¬ 
formity  with  the  provisions  of  Part  2S4  (General  Order  24, 
2d  Revision,  14  F.  R.  7589),  of  this  chapter  and  not  reflected 
in  the  initial  acquisition  cost  or  in  any  adjustment  of  the 
purchase  price  of  the  vessel  under  section  9  of  the  Merchant 
Ship  Sales  Act  of  1946  (U.  S.  C.  title  50  App.  1742).  Im¬ 
provements  so  found  to  be  properly  capitalizable  shall  be 
added  to  the  acquisition  cost  of  the  vessel  determined  pur¬ 
suant  to  subparagraph  (1)  of  this  paragraph,  as  of  the  be¬ 
ginning  of  the  accounting  period  next  succeeding  the  end 
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of  t he  month  during  which  such  improvements  are  com¬ 
pleted. 

[12J  (.‘i)  Depreciation.  From  the  amount  determined  pur¬ 
suant  to  subparagraphs  (1)  and  (2),  of  this  paragraph, 
there  shall  be  deducted  depreciation  accrued  for  the  period 
beginning  with  the  date  of  acquisition  of  the  vessel  by  the 
contractor  and  terminating  with  the  beginning  of  the  ac¬ 
counting  period,  computed  on  the  basis  of  a  20-year  useful 
life  from  the  date  of  the  delivery  of  tin*  vessel  by  the  ship¬ 
yard,  or  that  portion  of  a  2l)-year  useful  life  which  remains 
unexpired  as  of  the  date  of  acquisition  by  the  contractor. 
With  respect  to  capital  expenditures  not  reflected  in  the 
original  acquisition  cost  of  the  vessel,  or  in  any  adjust¬ 
ment  under  section  9  of  the  Merchant  Ship  Sales  Act  of 
194b  (U.S.C.  title  bO  App.  1742),  depreciation  shall  be  com¬ 
puted  on  the  basis  of  that  portion  of  a  20-year  useful  life 
of  the  vessel  which  remains  unexpired  at  the  end  of  the 
month  during  which  the  capitalizable  items  an*  completed. 
Such  depreciation  shall  not  be  deducted  in  determining 
“capital  necessarily  employed  in  the  business'*  for  tin*  ac¬ 
counting  period  in  which  falls  t lie  date  of  completion,  but 
depreciation  from  the  end  of  such  month  of  completion  to 
the  beginning  of  the  next  accounting  period  shall  be  taken 
into  account  for  the  purposes  of  such  succeeding  accounting 
period  and  all  subsequent  accounting  periods  thereafter. 

(4)  Finuled  depreciation.  To  the  amount  determined 
pursuant  to  subparagraphs  (1),  (2),  and  (.*>)  of  this  para¬ 
graph  there  shall  be  added  funded  depreciation  in  an 
amount  up  to,  but  not  to  exceed,  depreciation  charges 
(within  the  limits  of  accrued  depreciation  computed  pur¬ 
suant  to  subparagraph  (.*?)  of  this  paragraph)  which  at 
the  beginning  of  the  accounting  period  have  been  deposited 
(together  with  tin*  amounts  accrued  for  deposit)  as  of  such 
date,  in  the  Capital  Reserve  Fund  of  the  contractor  pur¬ 
suant  to  law  or  contract  (referred  to  in  this  section  as 


of  the  month  during  which  such  improvements  are  com¬ 
pleted. 

[12]  (.*>)  iJeprrciatiou.  From  the  amount  determined  pur¬ 
suant  to  subparagraphs  (1)  and  (2),  of  this  paragraph, 
there  shall  be  deducted  depreciation  accrued  for  the  period 
beginning  with  the  date  of  acquisition  of  the  vessel  by  the 
contractor  and  terminating  with  the  beginning  of  tin*  ac¬ 
counting  period,  computed  on  the  basis  of  a  20-year  useful 
life  from  the  date  of  the  delivery  of  the  vessel  by  the  ship¬ 
yard,  or  that  portion  of  a  20-year  useful  life  which  remains 
unexpired  as  of  the  date  of  acquisition  by  the  contractor. 
With  respect  to  capital  expenditures  not  reflected  in  the 
original  acquisition  cost  of  tin*  vessel,  or  in  any  adjust¬ 
ment  under  section  0  of  the  Merchant  Ship  Sales  Act  of 
1940  ( l".S.( ’.  title  oO  App.  1742),  depreciation  shall  lie  com¬ 
puted  on  the  basis  of  that  portion  of  a  20-year  useful  life 
of  tin*  vessel  which  remains  unexpired  at  the  end  of  the 
month  during  which  the  capitalizable  items  are  completed. 
Such  depreciation  shall  not  be  deducted  in  determining 
“capital  necessarily  employed  in  the  business’*  for  the  ac¬ 
counting  period  in  which  falls  the  date  of  completion,  but 
depreciation  from  the  end  of  such  month  of  completion  to 
the  beginning  of  the  next  accounting  period  shall  be  taken 
into  account  for  the  purposes  of  such  succeeding  accounting 
period  and  all  subsequent  accounting  periods  thereafter. 

(4)  Funded  dej/rreiutiou.  To  the  amount  determined 
pursuant  to  subparagraphs  (1),  (2),  and  (2)  of  this  para¬ 
graph  there  shall  be  added  funded  depreciation  in  an 
amount  up  to,  but  not  to  exceed,  depreciation  charges 
(within  the  limits  of  accrued  depreciation  computed  pur¬ 
suant  to  subparagraph  (.*?)  of  this  paragraph)  which  at 
the  beginning  of  the  accounting  period  have  been  deposited 
(together  with  tin*  amounts  accrued  for  deposit)  as  of  such 
date,  in  the  Capital  Reserve  Fund  of  the  contractor  pur¬ 
suant  to  law  or  contract  (referred  to  in  this  section  as 
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“Limited  funded  depreciation”),  to  the  extent  the  same! 
lias  not  been  reduced  bv  withdrawals  therefrom.  With-j 
drawals  for  the  purpose  of  the  subparagraph  (4)  of  this | 

paragraph  include  those  defined  in  the  following  sub-j 

; 

divisions  (i)  through  (iii)  of  this  subparagraph: 

(i)  Withdrawals  from  the  Capital  Reserve  Fund  forj 
the  purpose  of  making  payments  of  the  maturities  of; 
mortgage  indebtedness  on  subsidized  vessels  shall  be! 
deemed  to  have  been  made  out  of  the  “limited  funded  de-i 
precaution”  to  the  extent  of  the  aggregate  of  the  “limited! 
funded  depreciation 

(ii)  Withdrawals  from  Capital  Reserve  Fund  for  the 
prepayment  of  mortgage  notes  or  for  other  purposes  shall 
be  deemed  to  have  been  made  from  sources  of  deposit  other | 
than  tin*  “limited  funded  depreciation”  provided  and  toj 
the  extent  that  the  aggregate  “limited  funded  depreciation”! 
is  not  encroached  upon,  and  out  of  the  “limited  funded  ile-i 
precaution”,  if  and  when  and  to  the  extent  that  the  avail- 1 
able  funds  in  t lie  Capital  Reserve  Fund,  including  accrued! 
deposit  requirements,  are  reduced  below  an  amount  equal! 
to  the  then  balance  of  the  aggregate  accrued  depreciation! 
charges  (within  the  limits  of  accrued  depreciation  com-! 
puted  pursuant  to  subparagraph  (3)  of  this  paragraph)  a 
and 

(iii)  If  the  “limited  funded  depreciation”  in  the  aggre-j 
gate  shall  have  been  depleted  in  whole  or  in  part  by  reason! 
of  withdrawals  therefrom,  in  accordance  with  the  pre-j 
ceding  subdivisions  (i)  and  (ii)  of  this  subparagraph,  and 
the  contractor,  with  the  approval  of  the  Maritime  Com-! 
mission,  makes  or  has  made  deposits  in  the  contractor's! 
Capital  Reserve  Fund  not  required  by  statute,  or  transfers! 
from  its  Special  Reserve  Fund  to  its  Capital  Reserve  Fund| 
amounts  theretofore  deposited  in  the  Special  Reserve  Fund 
but  not  required  by  statute,  such  voluntary  deposits  and 
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transfers  authorized  by  the  Maritime  ('onunission  may  he 
deemed  to  have  replenished  the  “limited  funded  depre¬ 
ciation”  in  the  agir  rebate  up  to  hut  not  to  exceed  in  amount 
the  extent  of  such  prior  withdrawals:  Prodded.  That,  for 
the  purpose  of  this  subdivision,  amounts  transferred  from 
Special  Reserve  Fund  to  the  capital  reserve  fund,  shall  hi* 
deemed  to  have  been  transferred  out  of  the  amounts 
voluntarily  deposited  in  the  Special  Reserve  Fund  to  tin* 
extent  of  the  amounts  so  deposited  and  not  previously 
transferred  or  withdrawn. 

[l.’>]  (.”>)  Mortgage  indebtedness.  From  the  amount  ascer¬ 
tained  pursuant  to  subparagraphs  (1)  through  (4)  of  this 
paragraph,  there  shall  he  deducted  tin*  balance  of  principal 
mortgage  indebtedness,  if  any,  remainin':  unpaid  with 
respect  to  tin*  vessel. 

(6)  Vessels  subject  to  section  U  of  the  Merchant  Ship 
Sales  Act  of  lU-ff}.  If  the  acquisition  cost  of  a  v« is 
adjusted  pursuant  to  the  provisions  of  section  9  of  tin* 
Merchant  Ship  Sales  Act  of  1114b  (l\S.<\  title  .”><>  App. 
1742.)  tin*  contractor’s  equity  in  such  vessel  shall  be  de¬ 
termined  on  the  basis  of  the  original  acquisition  cost  for 
the  period  prior  to  t lie  date  of  the  adjustment  agreement: 
f6r  the  period  thereafter,  the  contractor’s  equity  in  such 
vessel  shall  be  determined  on  tin*  basis  of  the  statutory 
sides  price  computed  by  tin*  Maritime  (’onunission  in  ac¬ 
cordance  with  section  2(d)  of  tin*  said  act  (l\S.(\  title  all 
App.  1736  (d).  If  the  contractor,  in  connection  with  an  ad¬ 
justment  under  section  9  of  the  Merchant  Ships  Sales  Act 
of  1946  (F.S.C’.  title  50  App.  1742),  shall  have  received 
cash  and  have  deposited  such  cash  in  its  (’apital  Reserve 
Fund,  it  shall  be  deemed  to  be  a  voluntary  deposit  for  the 
purpose  of  replenishing  any  deficiency  in  “limited  funded 
depreciation”  effective  as  of  the  date  of  the  adjustment 
agreement. 
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(7)  Vessels  covered  during  the  accounting  period.  With 
respect  to  a  vessel  owned  by  the  contractor  which  is  cov¬ 
ered  by  an  effective  operating-differential  subsidy  contract 
during  the  accounting  period,  the  allowable  financial 
equities  of  the  contractor  in  such  a  vessel  shall  be  included 
in  determining  capital  necessarily  employed  for  the  pro¬ 
rata  portion  of  the  accounting  period  that  such  a  vessel  is 
subject  to  the  contractor's  operating-differential  subsidy 
contract:  the  measure  of  such  equities  shall  be  determined 
in  accordance  with  subparagraphs  (1)  through  (6)  of  this 
paragraph:  Provided .  That  the  measure  of  the  equities 
shall  be  taken  as  of  the  date  the  vessel  is  placed  under  the 
operating-differential  subsidy  contract:  And  provided 
further .  That  in  no  case  shall  there  be  a  duplication  of  al¬ 
lowances  of  sums  under  this  section. 

(1>)  Working  capital.  The  amount  required  to  pay  the 
expenses  of  operating  and  maintaining  the  subsidized 
vessels,  covered  by  an  effective  operating-differential  sub¬ 
sidy  contract,  in  the  most  efficient  and  economical  manner, 
to  the  extent  of  the  use  in  relation  to  time  that  such  vessels 
are  employed  under  such  operating-differential  subsidy 
contract  during  the  accounting  period,  including  the  time 
the  vessels  are  in  idle  status  incident  to  normal  operations 
of  the  vessels  or  resulting  from  unavoidable  causes,  sub¬ 
ject,  however,  in  particular  cases  to  the  provisions  of  sec¬ 
tion  (>06(2)  of  the  Merchant  Marine  Act,  1936,  as  amended 
(40  r.S.C.  1170  (2)),  shall  be  ascertained  as  set  forth  in 
the  following  subparagraphs  (1)  through  (3)  of  this  para¬ 
graph. 

(1)  Average  voyage  expenses.  Subject  to  the  provi¬ 
sions  of  subparagraph  (2)  of  this  paragraph,  working 
capital  shall  be  determined  on  the  basis  of  the  actual  ex¬ 
penses  of  operating  and  maintaining  the  subsidized  vessels 
for  a  period  represented  by  the  average  length  of  time  of  all 


round  voyage  calculated  separately  for  each  siil>si<lizt*«  1 
service.  This  determination  shall  he  made  in  the  following 
manner:  First  hy  dividing  the  sum  of  sueh  expenses  for 
tin-  accounting  period  involved  applicable  to  the  subsidized 
vessels  in  each  such  service  bv  the  aggregate  number  of 
days  consumed  in  all  voyages  of  such  vessels  in  each  such 
service  terminating  during  such  period;  second  by  mul¬ 
tiplying:  the  quotient  thus  obtained  by  the  number  of  days 
in  the  average  voyage  in  eacli  such  service;  and  third  by 
multiplying  the  resulting  products  by  the  quotient  of  the 
total  number  of  days  consumed  in  voyages  of  subsidized 
vessels  in  each  such  service  terminating  during  the  ac¬ 
counting:  period  divided  by  the  number  of  calendar  days 
within  the  accounting  period.  The  expense  of  operating 
and  maintaining  the  subsidized  vessels  shall  include  over¬ 
head  allowed  by  the  Maritime  Commission,  and  waives,  sub- 
sistenee.  stores,  supplies,  equipment,  fuel,  maintenance,  re¬ 
pairs,  insurance,  other  vessel  expense  (but  excluding  hire 
paid  on  chartered  vessels),  port  expense,  cargo  expense, 
brokerage  expense,  and  other  voyaire  expense.  For  the 
purposes  of  this  section,  if,  in  any  instance,  the  average 
subsidized  voyage  in  any  subsidized  service  is  of  less  than 
ninety  (90)  days'  duration,  the  expense  of  Hull  and  Ma¬ 
chinery  and  P&I  Insurance  shall  be  determined  to  be  that 


fora  period  of  ninety  (90)  days:  Provided,  That  such  al¬ 
lowance  for  insurance  expense  shall  not,  in  tin*  aggregate, 
exceed  the  total  actual  insurance  expense  for  the  account¬ 
ing  period. 

[14]  (2)  Limitation  of  working  capital.  In  no  event  shall  the 
amount  allowed  under  subparagraph  (1)  of  this  paragraph 
exceed  the  sum  of  the  items  listed  in  subdivision  (i)  of  this 


subparagraph  minus  the  sum  of  the  items  listed  in  sub¬ 
division  (ii)  of  this  subparagraph  as  of  tin*  beginning  of 


the  accounting 


period  adjusted  as  provided  in  subdivision 


(iii)  of  this  subparagraph. 
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(i)  The  total  of  the  following  items  shall  be  ascertained; 


I 


(a)  Total  current  working  assets  (less  noil-shipping 
inventories) : 

(1>)  Unterminated  voyage  expense; 

(c)  Deferred  charges  and  prepaid  expenses; 

(d)  Amounts  deposited  to  guarantee  performance  of  j 
statutory  or  contractual  obligations  relating  to  the  opera-  j 


tion  of  the  subsidized  vessels  and  services  incident  thereto; 


( c )  Pending  claims  of  a  nature  eustomarilv  covered  bv 
insurance  with  respect  to  which,  pursuant  to  this  section 
291.0  working  capital  allocated  to  the  operation  of  the  sub¬ 
sidized  vessels  and  services  incident  thereto  is  reduced  by 
reason  of  the  items  constituting  the  basis  of  such  claims 
having  been  paid  or  having  been  taken  into  account  through 
the  setting  up  of  a  corresponding  liability  in  accordance 
with  sound  accounting  practice. 


*ii)  The  total  of  the  following  items  shall  be  ascertained  j 
and  subtracted  from  the  total  of  the  items  in  subdivision! 
of  this  subparagraph : 

j 

(a)  Total  current  working  liabilities  (less  mortgage  j 
"<*tes  payable  from  the  Capital  Reserve  Fund) ; 

•/b)  Borrowed  capital  in  any  form; 

(  ')  rnterminated  voyage  revenue; 

'd)  Advance  ticket  sales  and  deposits; 

i 

(e)  Deferred  credit ; 

(f)  Sundry  operating  reserves  (to  the  extent  created! 
bv  charges  to  income). 

I 

(iii)  From  the  amount  determined  under  subdivision  (i)j 
and  (ii)  of  this  subparagraph  there  shall  be  deducted  thej 
results  determined  pursuant  to  subdivisions  (a),  (b),  and; 
(c),  as  follows; 

(a)  All  accrued  mandatory  deposits  and  all  accrued; 

voluntarv  deposits  which  the  Maritime  Commission  has 
*  i 


i 

i 
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authorized  the  contractor  to  make  in  the  Capital  Reserve 
Fund  and  Special  Reserve  Fund. 

{ b)  The  amount  of  working  capital,  if  any,  which  the 
Maritime  Commission  in  its  discretion  determines  to  he 
fair  and  reasonable  and  employed  in  the  business  of  operat¬ 
ing  unsubsidized  vessels  whose  earninigs  are  not  subject 
to  the  reserve  and  recapture  provisions  of  the  operating 
subsidy  contract  computed  as  far  as  may  be  practicable  on 
the  same  basis  as  is  prescribed  in  this  section  with  respect 
to  working  capital  employed  in  the  operation  of  subsidized 
vessels  and  services  incident  thereto; 

(c)  The  amount  of  working  capital,  if  any,  which  the 
Maritime  Commission  in  its  discretion  determines  to  be 
fair  and  reasonable  and  employed  in  any  business  activity 
other  than  the  operation  of  vessels. 

[Id]  (c)  Miscellaneous  items.  There  shall  be  included  as 
‘‘Capital  necessarily  employed  in  the  business*'  the  amounts 
determined,  as  of  tin*  beginning  of  the  accounting  period, 
pursuant  to  subparagraphs  (1)  through  (!))  of  this  para¬ 
graph  ; 


(1)  Spare  parts.  The  acquisition  cost  (or  other  applic¬ 
able  acquisition  base)  of  shoreside  reserve  spare  parts  and 
spare  equipment  (if  tin*  value  thereof  is  not  included  among 
current  working  assets)  held  for  the  use  of  the  subsidized 
vessels  may  be  included  as  determined  by  the  Maritime 
Commission,  subject  to  subparagraph  (d)  of  this  para¬ 
graph. 

(2)  Office  furniture  ati/l  fi.rtures.  The  depreciated  cost 
of  office  furniture  and  fixtures  properly  allocated  to  tin* 
operation  and  maintenance  of  the  subsidized  vessels  may 
be  included  as  determined  by  the  Maritime  Commission, 
subject  to  subparagraph  (d)  of  this  subparagraph. 

(d)  /. imitation .  In  no  event  shall  the  total  of  the  sums 
allowed  under  subparagraph  (1)  and  (2)  of  this  subpara- 


I 
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i 

graph  exceed  two  and  one-half  per  cent  (2V2r/c)  of  the | 
aggregate  acquisition  cost  (or  other  applicable  acquisition j 
base)  of  the  subsidized  vessels. 

(4)  Other  floating  equipment.  The  portion  of  the  equity  j 
in  other  floating  equipment  (the  fair  and  reasonable  cost  j 
as  determined  by  the  Maritime  Commission,  less  deprecia-j 
tion,  and  less  indebtedness,  if  anv)  mav  be  included  onlv  if! 
and  to  tlie  extent  that  the  Maritime  Commission  determines  j 
that  such  other  floating  equipment  is  essential  to  the  j 
efficient  and  economical  operation  and  maintenance  of  the  | 
subsidized  vessels. 

(.'))  Other  physical  assets..  The  portion  of  the  equity  in  : 
a  physical  asset  (the  fair  and  reasonable  cost  as  determined  j 

by  the  Maritime  Commission,  less  depreciation,  and  less; 

. 

indebtedness,  if  any),  other  than  such  assets  as  are  specified  j 
in  this  section  or  included  among  current  working  assets,  | 
may  be  included  if  the  Maritime  Commission  shall  find  and  ; 
determine  that  such  physical  asset  is  essential  to  the  j 
efficient  and  economical  operation  of  the  subsidized  vessels  j 
and  is  of  a  kind  not  otherwise  economically  available  to  i 
the  contractor,  and  then,  only  to  the  extent  of  the  ratio  I 
that  the  depreciated  cost  of  the  portion  of  the  asset  actually  j 
required  and  used  by  the  contractor  in  the  operation  of  the  j 
subsidized  vessels  bears  to  the  full  depreciated  cost  of  the  j 
asset,  and  the  ratio  that  the  time  the  asset  is  required  and  | 
used  by  the  contractor  in  connection  with  the  operation  of  ■ 
the  subsidized  vessels  during  the  accounting  period  bears  j 
to  the  full  accounting  period. 

((>)  Assets  of  a  wholly  owned  subsidiary.  The  assets  of  j 
a  wholly  owned  subsidiary  may  be  included,  in  whole  or  in  j 
part,  only  if  and  to  the  extent  the  Maritime  Commission  j 

determines  that  such  assets  are  essential  to  and  are  used  in  ! 

| 

the  operation  of  the  subsidized  vessels. 

(7)  Certain  deposits  in  the  Special  Reserve  Fund,  j 
Amounts  required  to  be  retained  in  the  special  Reserve  I 


i 

I 


Fund  of  tht*  contractor,  pursuant  to  clause  .'1  of  section  <><>7 
(c)  of  the  Merchant  Marine  Act,  llKlfj,  as  amended  (4<> 
F.S.C.  1177  ( c )(.*>)) .  less  deferrt*d  recapture  liahility.  if 
any,  shall  be  included  to  the  extent  remaining  on  deposit 
from  and  after  the  end  of  the  recapture  period  last  pre¬ 
ceding,  or  current  on  the  day  preceding,  the  effective  date 
of  this  section,  and  at  the  end  of  each  subsequent  recapture 
period  computed,  however,  on  the  basis  of  W<  of  capital 
necessarily  employed  as  determined  under  all  the  other 
provisions  of  this  section.  Such  Special  Reserve  deposits 
shall  only  be  allowed  if  and  to  the  extent  the  same  continue 
under  deposit,  but  if  the  amount  of  such  deposit  becomes 
depleted  in  whole  or  in  part  by  reason  of  withdrawals  au¬ 
thorized  by  said  Act  and  if  the  contractor  makes,  with  the 
approval  of  the  Maritime  Commission,  deposits  in  its  Spe¬ 
cial  Reserve  Fund  not  required  by  Statute,  such  voluntary 
deposits  shall  be  deemed  to  have  replenished  the  amounts 
required  to  be  retained,  lip  to  but  not  to  exceed  in  the 
amount  the  extent  of  such  withdrawals. 

(S)  Certain  fir  posits  in  thr  Capital  /{eserrr  Final.  If 
the,  contractor  shall  have  catered  into  a  contract  for  the 
purchase  or  the  improvement  (including:  betterment)  of  a 
vessel  required  to  be  operated  in  tin*  subsidized  routes, 
lines,  or  services,  under  the  provisions  of  the  contractor's 
operating-differential  subsidy  contract,  or  shall  have  been 
directed  bv  Maritime  Commission  action  to  make  or  reserve 


deposits  in  its  Capital  Reserve  Fund,  in  excess  of  funded 
depreciation  as  determined  pursuant  to  paragraph  (a)  (4) 
of  this  section,  for  the  purpose  of  entering  into  a  construc¬ 
tion  program  as  provided  for  in  title  V  of  tin*  Merchant 
Marine  Act.  as  amended  (4(i  C.X.C.,  Ch.  127,  Xubcli. 

V.  the  amounts  required  to  make  or  complete  the  down 
payment  on  the  purchase  price  of  the  vessel  or  vessels  or 
the  improvements,  or  the  required  deposits  (but  not  in 
excess  of  2~)ri  of  the  purchase  price  of  the  vessel  or  vessels 


r 
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unless  otherwise  determined  by  t ho  Maritime  Commission 
or  1  <><)%  of  the  cost  of  the  improvements,  or  100%  of  the 
required  deposits)  shall  be  included  as  and  from  the  effec¬ 
tive  date  of  the  contract  for  the  purchase  or  improvement 
of  the  vessel  or  vessels,  or  of  the  required  deposit  to  the 
extent  of  amounts  then  on  deposit  in  the  Capital  Reserve 
Fund  other  than  those  representing  ‘‘limited  funded  de¬ 
preciation'*:  Proriff  erf.  however.  That  the  Maritime  Com¬ 
mission  reserves  the  right  to  require,  as  a  condition  to  the 
granting  of  such  allowance,  that  the  contractor,  concur¬ 
rently  with  the  execution  of  the  purchase  or  improvements 
contract  or  within  ninety  days  from  the  publication  date  of 
this  section,  whichever  date  shall  last  occur,  shall  establish 
a  construction  fund  under  an  agreement  satisfactory  to  the 
Commission,  or  make  the  required  deposits. 

(P)  Capital  investments;  propress  payments.  To  the 
extent  not  otherwise  provided  for  in  subparagraph  (8)  of 
this  paragraph,  the  amounts  of  progress  payments  made 
by  the  contractor  with  respect  to  vessels  being  constructed 
for  operation  in  the  subsidized  routes,  lines,  or  services, 
under  tin*  provisions  of  the  contractor’s  operating-differen¬ 
tial  subside  contract  mav  be  included  to  the  extent  deter- 
*  * 

mined  by  the  Maritime  Commission  to  constitute  capital 
investments. 

(d)  Capital  employed  in  the  operation  of  certain  un- 

stihsiffisefl  vessels.  The  amount  determined  bv  the  Mari- 

* 

time  Commission  as  capital  necessarily  employed  in  the 
operation  of  unsubsidized  vessels,  with  respect  to  which 
vessels  the  Maritime  Commission  specifically  imposes  the 
requirement  that  the  financial  results  of  the  operations  of 
such  unsubsidized  vessels  shall  be  taken  into  account  under 
the  reserve  and  recapture  provisions  of  the  contractor’s 
operating-differential  subsidy  contract,  may  be  included  in 
determining  “capital  necessarily  employed  in  the  busi¬ 
ness”  and  such  vessels  shall  he  considered  “subsidized 
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vessels"  for  the  purposes  of  paragraph  ( h)  (1)  of  this  sec¬ 
tion. 

(e)  Inf*  rim  additions  and  deductions.  In  addition  to  the 
adjustments  otherwise  provided  in  this  section,  interim 
adjustments  shall  he  made  in  accordance  with  subpara¬ 
graphs  (1)  through  (d)  of  this  paragraph. 

(1)  Additions  to  and  ivithdraicals  of  capital.  Additions 
to  eapital.  >uch  a>  cash  realized  from  the  sale  of  stock, 
paid  in  surplus,  etc.,  and  withdrawals  of  capital,  if  and 
to  th<*  extent  that  such  additions  and  withdrawals  involve 
assets  taken  into  account  in  the  determination  of  “capital 
necessarily  employed  in  the  business"  pursuant  to  the  other 
provisions  of  this  section,  shall  he  included  or  deducted 
(as  the  case  may  he  in  the  computation  of  “capital  neces¬ 
sarily  employed  in  the  business",  pro  rata  on  the  basis 
of  tin*  proportion  of  such  additions  or  withdrawals  rep¬ 
resented  bv  the  relation  that  the  number  of  davs  from  tin* 

•  * 

date  thereof  to  the  end  of  the  accounting  period  boars  to 
the  total  number  of  days  within  such  period,  this  proportion 
to  be  allocated  to  or  between  “capital  necessarily  employed 
in  tin*  business"  in  subsidized  and  in  unsubsidized  opera¬ 
tions  in  the  manner  prescribed  in  this  section. 

(2)  Capital  < fains  and  eapital  losses.  Capital  trains  and 
capital  losses  (except  as  otherwise  provided  in  this  section 
with  respect  to  the  acquisition,  loss,  sale,  or  other  disposi¬ 
tion  of  vessels)  and  earn  burs  (or  losses)  for  any  accounting 
period  with  respect  to  which  this  section  is  effective  shall 
be  included  in  tin*  computation  of  “capital  necessarily  em- 
ploved  in  the  business”  only  from  tin*  end  of  the  account¬ 
ing  period  in  which  realized  (or  sustained).  Dividends 
paid  out  of  earnings  that  have  not  been  included  in  “capital 
necessarily  employed  in  the  business"  shall  not  be  deducted 
from  “capital  necessarily  employed  in  the  business". 

[16]  (;$)  Increases  in  indebtedness.  If  during  the  accounting 
period,  the  contractor  increases  his  indebtedness  and  tin* 


consideration  received  therefor  is  not  reflected  as  an  ele¬ 
ment  of  capital  necessarily  employed  otherwise  allowable 
under  this  section,  there  shall  be  an  interim  adjustment  on 
account  of  the  net  decrease  in  capital  necessarily  employed 
resultin.tr  from  such  increase  in  indebtedness  to  be  applied 
against  ship  equities  if  the  indebtedness  is  secured  by  a 
mortgage  on  the  subsidized  vessels,  or  against  working 
capital  limitations  if  otherwise  secured  or  not  secured.  In¬ 
debtedness.  for  the  purposes  of  this  section,  means  any  in¬ 
debtedness  secured  by  any  fixed  asset  of  the  contractor  or 
any  unsecured  indebtedness  other  than  routine  trade  in¬ 
debtedness  incurred  in  the  ordinary  conduct  of  business. 

(f)  Description  of  terms.  (1)  All  terms  used  in  this 
section,  where  applicable,  shall  have  the  meaning  described 
in  the  instruction  embodied  in  the  form  of  “General  Finan¬ 
cial  Statement*'  prescribed  by  the  Maritime  Commission.1 

( 2 )  The  term  “accounting  period",  as  used  in  this  sec¬ 
tion,  shall  have  the  meaning  of  “accounting  year",  or  ap¬ 
plicable  portion  thereof,  with  respect  to  which  a  determina¬ 
tion  of  “capital  necessarily  employed  in  the  business”  is 
required  to  be  made  pursuant  to  sections  603  (c),  607  (a), 
607  (b),  and  607  (e),  of  tbe  Merchant  Marine  Act,  1936,  as 
amended  (46  U.  S.  C.  1173  (c),  1177  (a),  1177  (b),  and  1177 
(e)).  as  said  sections  are  construed  by  the  Maritime  Com¬ 
mission. 

(3)  The  term  “recapture  period",  as  used  in  this  sec¬ 
tion,  shall  have  the  meaning  of  “any  ten  year  period",  or 
applicable  portion  thereof,  with  respect  to  which  recapture 
of  excessive  profits  is  required  pursuant  to  section  606  (5) 

1  Copies  of  the  “General  Financial  Statement"  may, 
upon  request,  be  obtained  by  persons  having  a  proper  in¬ 
terest,  upon  application  at  the  Office  of  tbe  Secretary, 
United  States  Maritime  Commission,  Washington  25,  D.  C. 


of  tin*  Merchant  Marino  Act.  1086,  as  amended  (46  F.S.C. 
1176  (7>)).  as  said  section  is  construed  by  the  Maritime 
( 'onimission. 

( ir)  Effective  flute.  The  effect i vo  date  of  this  section 
shall  bo  the  day  next  following  the  termination  of  the  re¬ 
capture  period  which  was  current  on  December  81.  1046. 
with  respect  to  an  operating  differential  subsidy  contract 
then  effective.  With  respect  to  an  operating  differential 
subsidy  contract  made  after  December  81,  1046.  the  effec¬ 
tive  date  of  this  section  shall  be  the  date  specified  in  tin* 
contract  as  the  effective  date  thereof. 

( Sec.  6<)7  (d ),  40  St  at.  2007),  as  amended :  40  C.  S.  (\  1 17  (d) ) 

Rv  order  of  the  I’nited  States  Maritime  Commission. 


(  SKA  I.) 


Dkckmbkh  21.  1040. 


A.  J.  Williams. 

Srcrrtar  if. 
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TITLE  46— SHIPPING 

[17]  Chapter  II — Federal  Maritime  Board,  Maritime 
Administration.  Department  of  Commerce 

Subchapter  C — Regulations  Affecting  Subsidized  Vessels 

and  Operators 

(iKXKKAL  OlJDKIt  71,  A  MOT.  1 

Part  201 —  Definition  of  Capital  Necessarily  Kmployed 

in  the  Business 

Certain  Deposits  in  the  Capital  Reserve  Fund;  Effective 

Date 


General  Order  71  (§  201.7)  Definition  of  capital  necessarily 
cm  ploy  a]  in  the  business),  published  in  the  Federal  Regis- 


t er,  issue  of  December  31,  1949  (14  F.  R.  7936,  46  CFR 
291..')),  be  and  the  same  hereby  is  amended  as  follows: 

1.  By  striking  the  period  at  the  end  of  subparagraph  (8), 
Certain  deposits  in  the  Capital  Reserve  Fund  of  paragraph 
(c)  Miscellaneous  items  and  adding  the  following: 

" Aud  provided  further.  That  for  the  period  l)etween  De- 
cember  31.  1946,  and  the  termination  of  the  recapture  pe¬ 
riod  which  was  current  on  December  31,  1946,  only,  there 
shall  be  included  in  ‘capital  necessarily  employed  in  the 
business*  amounts  (excluding  mortgage  payments)  actually 
disbursed  from  the  Capital  Reserve  Fund,  or  from  other 
funds  to  tiie  extent  that  the  Administrator  determines  that 
such  disbursements  from  other  funds  would  have  been  pay¬ 
able  or  reimbursable  from  the  Capital  Reserve  Fund  upon 
proper  application,  between  January  1,  1947,  and  Decem¬ 
ber  31.  1949,  for  the  purchase  or  reconstruction  (including 
capitalizable  expenditures  for  reconditioning,  betterment, 
and  improvement)  of  a  vessel  or  vessels  required  to  be 
operated  in  the  subsidized  services,  routes,  or  lines  under 
tin*  provisions  of  the  respective  operating-differential  sub¬ 
sidy  agreements  and  all  addenda  thereto,  to  the  extent  that 
such  amounts  are  not  otherwise  so  includable  under  the 
provisions  of  this  section:  And  provided  further.  That  in  no 
event  shall  there  be  so  included  any  funds,  prior  to  the 
date  of  the  availability  thereof  for  such  use. 

2.  By  striking  paragraph  (g)  Effective  date  in  its  entirety 
and  substituting  therefor  the  following: 

(g)  Effective  Date.  The  effective  date  of  this  section, 
as  amended,  shall  be  as  follows: 

( 1 )  The  day  next  following  the  termination  of  the  re¬ 
capture  period  which  was  current  on  December  31,  1946, 
with  respect  to  an  operating-differential  subsidy  resump¬ 
tion  addendum  executed  prior  to  May  1,  1951; 


(2)  January  1,  1947,  with  respect  to  an  operating-differ- 
ential  subsidy  resumption  addendum  executed  after  April 
30,  1951 ;  and 

i  (3)  The  effective  date  of  the  contract,  with  respect  to  an 
operating-differential  subsidy  contract  executed  after  De¬ 
cember  31,  1946  (Sec.  607,  49  Stat.  2005,  as  amended:  46 
U.  S.  C.  1177). 

Dated:  September  17,  1952. 

(seal)  E.  L.  (  'ochkank, 

M a r i t i in e  A <1  m i n is t ra tor. 

Exhibit  C 
I 

FEDERAL  MARITIME  BOARD  AND  MARITIME 
[18]  ADMINISTRATOR 

Reconsideration  of  the  Effective  Date  and  Other  Provi¬ 
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Report  of  the  Board  and  Maritime  Administrator 

i 

1.  Introduction  j 

This  is  a  report  upon  t ho  reconsideration  of  the  defini¬ 
tion  of  “Capital  Necessarily  Employed”  as  promulgated  j 
hv  the  former  United  States  Maritime  Commission  and  j 
upon  the  date  when  such  definition  should  and  legally  can 
become  effective  with  respect  to  operators  holding  operat-  j 
ing-differential  subsidy  contracts  under  the  Merchant  Ma-  ! 
rine  Act,  1936,  as  amended  (hereinafter  called  “the  Act”,  j 
A  staff  committee  submitted  its  recommendations,  as  here-  j 
inafter  sot  forth,  and  thereafter  oral  argument  was  heard  j 

i 

on  .Tulv  11.  1951.  With  these  recommendations  we  gen- 

%  i 

orally  agree. 

The  essence  of  the  problem  is  whether,  as  a  matter  of  I 
law  and  policy,  we  should  now  amend  the  definition  of  ! 
“Capital  Necessarily  Employed”  in  General  Order  71  and  j 
take  comparable  steps  with  respect  to  the  “Extended 
( Iperating-Differential  Subsidy  Agreements”  heretofore  ex-  j 
cuted  and  or  amend  the  effective  date  thereof  so  as  to  make 
t lu*  General  Order  71  definition  uniformly  effective  as  to 
all  subsidized  operators  as  of  their  resumption  of  post-war 
subsidized  operations. 

i 

[  19]  The  definition  of  “Capital  Necessarily  Employed”  em-  | 
bodied  in  General  Order  71,  promulgated  December  21, 
1949,  is  now  applicable  from  and  after  “the  termination 
of  the  recapture  period  which  was  current  on  December  31, 

1 94(>.  The  respective  recapture  periods  terminated  for 

the  several  operators  on  various  dates  between  December 
dl,  1947,  and  December  31,  19”)0.  The  fact  that  the  former  j 
Commission  did  not  make  this  definition  uniformly  ap¬ 
plicable  to  the  commencement  of  post-war  subsidized  opera¬ 
tions  on  January  1,  1947,  was  criticized  in  the  Comptroller 
General's  Audit  Report  for  the  fiscal  years  1948  and  1949 


! 
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(House  Doc*.  Xo.  4(j").  Slst  Cong..  2d  Sess.,  p.  14)  and  in  the 
Sixth  Intermediate  Report  of  the  House  Committee  on 
Expenditures  in  the  Executive  Departments  (II.  R.  Rep. 
Xo.  2104,  Slst  Coni*:.,  2d  Sess.,  p.  11),  on  the  ground  that 


effective  date  of  the  revised  definition  creates 


inequities  and  unjustifiably  increases  the  financial  burden 
on  the  Government. *'  This  review  has  been  made  pursuant 
to  the  House  Committee's  Recommendation  Xo.  2  to  the 


Maritime  ( 'onuni 


ssion  at  p.  21  of  H.  R.  Rep.  Xo.  21* >4. 


A.  Ut'h'vnnt  Statutory  Prorisions. 

Under  the  recapture  provisions  of  section  (>()(>(.">)  of  the 
Act.  each  operating-differential  subsidy  contract  must  pro¬ 
vide  that  at  the  end  of  any  ten-year  recapture  period,  the 
operator  shall  pay  hack  one-half  of  the  net  profits  on  sub¬ 
sidized  vessels  in  excess  of 

“10  per  centum  per  annum  upon  the  contractor's  cap¬ 
ital  investment  necessarily  employed  in  the  operation 
of  the  subsidized  vessels,  services,  routes,  and  lines." 


Under  section  007(d): 

“Tile  Commission  shall  adopt  and  prescribe  rules 
and  regulations  for  the  administration  of  the  reserve 
funds  contemplated  by  this  section  and  shall  include 
therein  a  definition  of  the  term  *  ‘capital  neces¬ 
sarily  employed  in  the  business'  as  such  terms  are  em¬ 
ployed  in  this  section." 

In  addition  to  determining  the  amount  of  subsidy  re- 
capture,  “capital  necessarily  employed"  affects  tin*  pay¬ 
ment  of  dividends  under  section  (507(a),  mandatorv  de- 
posits  in  tin*  Capital  Reserve  Funds  under  section  0o7(b) 
as  well  as  mandatory  deposits  and  retentions  in  the  Special 
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Reserve  Fund  under  section  607(c).  The  definition  of 
the  term  therefore  controls  not  only  the  amount  of  recap¬ 
ture:  it  lias  also  a  profound  effect  upon  the  entire  fabric 
of  the  financial  policies,  actions,  and  condition  of  the  sub¬ 
sidized  lines. 

B.  Summary  of  Action  under  Section  007(d)  by  the  former 
[Ooj  Mu riti me  ( ’ om m ission. 

1.  General  Order  31. 

This  order,  promulgated  June  11,  1040,  prescribed  a  de¬ 
finition  roughly  equivalent  to  net  worth;  that  is,  the  excess 
of  assets  over  liabilities.  It  included  as  capital  the  balances 
in  the  Capital  Reserve  Fund  required  by  section  607(b) 
to  finance  the  purchase  of  new  and  replacement  vessels, 
and  in  the  Special  Reserve  Fund  required  by  section  607(c) 
to  cover  current  and  future  losses  and  to  assure  payment 
of  subsidy  recapture.  This  definition  was  substantially 
the  same  as  the  one  contained  in  the  operating-differential 

subsidy  contracts  entered  into  shortly  after  the  Act  became 
»  • 

effective.  When  this  definition  was  written  into  the  con¬ 
tracts  in  1937  and  1938,  the  subsidized  lines,  in  general,  had 
no  more  than  capital  barely  adequate  for  the  needs  of  their 
subsidized  operations.  See  table  XVIII-E,  S.  Rep.  No. 
2494,  81st  Cong.,  2d  Sess.,  p.  273;  H.  R.  Rep.  No.  2168,  75th 
Cong.,  3d  Sess.,  p.  8. 

2.  Proposed  Supplement  2  to  General  Order  31. 

As  early  as  1941,  the  situation  arising  out  of  the  large 
earnings  of  the  subsidized  operators  in  1939,  1940,  and 
1941  led  the  then  Director  of  Finance  to  recommend  modi¬ 
fication  in  order  that  the  pyramiding  of  earnings,  par¬ 
ticularly  in  the  Special  Reserve  Funds,  should  not  have 
the  effect  of  nullifying  the  recapture  liability  of  the  opera- 
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tors  "by  the  inclusion  in  ••capital  necessarily  employed”  of 
assets  for  which  there  was  no  foreseeable  need.  The  Com¬ 
mission  agreed  in  principle  that  General  Order  .‘11  should 
be  modified  (and  so  instructed  the  Division  of  Finance), 
but  the  outbreak  of  the  war  and  the  suspension  of  sub¬ 
sidized  operations  led  to  postponement  of  working  out  a 
solution  until  after  hostilities  ceased.  From  1940  until 
November  30,  194S,  the  staff  after  numerous  conferences 
with  the  industry,  developed  a  revised  definition  as  Pro¬ 
posed  Supplement  2  to  General  Order  31.  This  proposal 
was  not  concurred  in  by  the  industry,  and.  as  stated  below, 
was  not  adopted.  Supplement  2  (See  Appendix  A  for 
comparative  Analysis  of  Supplement  2  to  General  Order 
31,  General  Order  71.  and  a  proposed  definition  dated 
January  14.  1949)  provided  in  essence  for  the  inclusion  of 
all  balances  in  the  Capital  Reserve  Fund  on  account  of  out¬ 
standing  mortgage  indebtedness  on  subsidized  vessels.  Al¬ 
though  balances  in  the  Special  Reserve  Fund  were  not 
generally  included.  Supplement  2  to  General  Order  31 
permitted  their  inclusion  to  the  extent  that  they  might  be 
transferred  to  the  Capital  Reserve  Fund  for  the  purpose 
of  paying  off  mortgages  on  subsidized  vessels  or  to  meet 
commitments  for  new  vessels.  These  items  were,  of  course, 
in  addition  to  undisputed  items  such  as  ship  equities, 
reserves  for  depreciation,  the  amount  of  required  25'  '<  down 
payments  for  vessel  acquisitions,  limited  working  capital, 
etc.  The  Supplement  2  to  General  Order  31  definition  was 
to  have  become  effective  as  to  all  operators  a<  soon  as  they 
should  resume  subsidized  service. 

These  provisions  for  including  cash  in  the  Capital  Re¬ 
serve  Fund  to  the  extent  of  ship  mortgages  and  ship  com¬ 
mitments  constituted  at  least  partial  recognition  of  tin* 
abnormal  capital  asset  position  of  the  shipping-  industry 
immediately  following  World  War  II.  The  crux  of  the 
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problem  with  which  we  are  faced,  lies  in  the  fact  that,  a^ 
of  January  1,  1947,  the  operators  were  abnormally  “long” 
of  cash  (due  primarily  to  1940-1941  earnings,  the  requisij 
tioning  of  ships  and  the  receipt  of  insurance  covering  ves-j 
sels  lost  during  the  war.  On  the  other  hand,  they  werej 
abnormally  “short”  of  ships  (due  to  war  losses  and  re-r 
quisitioning  juxtaposed  with  the  post-war  increase  in! 
shipping  requirements).  Thus,  as  of  January  1,  1947,  thej 
twelve  subsidized  operators  owned  a  total  of  only  155  shipsj 
including  those  in  noil-subsidized  services,  and  held  about 
$65,000,000  in  their  Capital  Reserve  Funds. 

[ 22 ]  During  the  ensuing  three  years  it  appears  that  these: 
lines  acquired  approximately  100  ships,  the  equity  of  which 
represented  about  $100,000,000  of  capital  translated  into| 
physical  assets  during  this  period.  (See  Appendix  B.)  The! 
operators  urge  that  the  balance  in  their  Capital  Reserve! 
Funds  as  of  January  1,  1947,  or  at  least  the  major  portion! 
thereof,  which  were  in  fact  used  to  increase  physical  capital 
assets  to  be  used  in  subsidized  operations  as  soon  as  they 
could  be  acquired,  were,  both  in  fact  and  law  “  necessarily! 
employed  in  the  business”  on  January  1,  1947,  while  tempo-! 
rarilv  awaiting  such  use. 

The  most  significant  aspect  of  Supplement  2  to  General' 
Order  31  is  the  fact  that  it  would  have  included  cash  bal-l 
ances  in  the  Capital  Reserve  Funds  on  account  of  the  totalj 
mortgage  indebtedness  of  approximately  $78,000,000  as  of 
January  1,  1947  (See  Appendix  B),  the  proposed  effective! 
date  of  this  definition.  Similarly,  under  Supplement  2,  in-! 
creases  in  ensuing  years  in  mortgage  indebtedness  for 
subsidized  vessels  would  also  have  been  included  in  capital, 
necessarily  employed  to  the  extent  of  deposits  in  the  Capital! 
Reserve  Funds. 

On  November  30,  1948,  the  former  Commission,  appar¬ 
ently  because  of  the  operators’  objections  to  any  substan-j 
tial  departure  from  the  old  “net  worth”  definition,  disap- j 
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proved  the  Supplement  2  definition  and  directed  submit¬ 
tal  of  a  new  proposed  definition.  Tins  new  definition  was 
submitted  on  January  14,  1949.  On  January  2S,  1949,  the 
Commission  considered  the  January  14.  1949,  variation  of 
the  Supplement  2  definition,  took  no  action  on  it,  and  re¬ 
ferred  the  whole  problem  to  one  of  its  members  for  the 
purpose  of  drafting  a  new  definition. 

[23] 

3.  The  General  Order  71  Definition. 

i 

The  proposed  definition  so  developed  (the  progenitor  of 
General  Order  71)  was  submitted  to  the  industry  for  com¬ 
ment  in  the  fall  of  1949.  This  definition  did  not  specify 
an  effective  date  but  left  a  blank  space  for  insertion  of 

the  date. 

The  industry  urged,  among  other  things,  that  tin*  effec¬ 
tive  date  should  be  fixed  at  January  1,  197)0. 

The  principal  effect  of  the  proposed  definition  (see  Ap¬ 
pendix  A)  was  to  exclude  nil  assets  except  ship  equities, 
net  working  capital  equal  to  voyage  expenses,  net  equity 
in  other  physical  assets  employed  on  subsidized  service, 
funded  depreciation  on  subsidized  vessels,  and  an  amount 
equal  to  tlie  27//  down  payment  on  new  subsidized  vessels 
under  executed  purchase  contracts.  The  amount  in  the 
Special  Reserve  Fund  equal  to  5%  of  “capital  necessarily 
employed*’  (the  retention  of  which  is  mandatory  under 
section  607(c))  could  also  be  included.  Xo  provision  was 
made  for  the  inclusion  of  Capital  Reserve  Finals  obligated 
under  ship  mortgages  or  otherwise  awaiting  expenditure 
for  new  or  replacement  vessels. 

Although  staff  negotiations  with  the  industry  had  been 
proceeding  on  the  assumption  that  any  revision  of  General 
Order  31  was  to  be  effective  as  of  the  post-war  resumption 
of  subsidized  operations,  the  industry  objected  to  the  staff 
suggestion  that  the  proposed  definition  should  be  made 
applicable  as  of  the  date  when  subsidized  operations  were 
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resumed.  The  operators  emphasized  that  the  definition 
failed  to  take  into  account  the  abnormal  situation  prevail¬ 
ing  at  the  end  of  the  war  when  subsidized  operations  were 
resumed,  in  that  the  operators  then  held  more  cash  than 
would  normally  be  required,  which  during  1947  and  the 
next  year  or  so  was  in  fact  converted  into  ships  for  the 
subsidized  services.  The  delay  in  the  expenditure  of  these 
funds  for  physical  assets  did  not  result  wholly  from  delay 
by  the  operators  but  was  due  at  least  in  part  to  the  ex¬ 
igencies  of  the  transition  to  peacetime  operations,  the 
burden  on  the  Commission  of  administering  the  Ship  Sales 
Act  program,  and  the  normal  time  required  to  process  pur¬ 
chase  applications  under  that  Act,  including  preparation  of 
legal  documents  and  the  repair  and  reconversion  of  the 
vessels  for  delivery  prior  to  operation. 

[241  It  quite  clear  that  during  the  1949  discussions,  the 
operators  would  have  consented  to  an  effective  date  of  Janu¬ 
ary  1,  1947,  provided  the  definition  gave  credit  for  the 
amount  of  money  on  hand  on  that  date,  which,  as  soon  as 
reasonably  possible,  was  converted  into  vessels  for  opera¬ 
tion  in  the  subsidized  services.  The  industry  then  sug¬ 
gested  (October  17,  1949): 

“If  it  becomes  necessarv  to  make  the  new  definition 

* 

retroactive,  then  the  funds  actually  used  for  fleet  re¬ 
placement  or  acquisition  of  vessels  for  operation  on 
subsidized  routes  between  January  1,  1947.  and  Decem¬ 
ber  .'11.  1949,  should  be  included  as  capital  necessarily 
employed  from  the  first  of  January  1947  onward.” 

The  industry  on  this  point  emphasized  that  inclusion  was 
sought  only  for  funds  actually  used  (not  funds  that  might 
have  been  used  or  could  have  been  used)  in  the  purchase  of 
nbvsical  assets  during  1947,  1948,  and  1949.  On  December 

t  •  * 

21,  1949,  the  Commission  adopted  the  Commissioner’s  pro¬ 
posed  definition  as  General  Order  71,  the  effectiveness  of 


which  as  to  each  operator  was  to  commence  at  “the  ter¬ 
mination  of  the  recapture  period  which  was  current  on 
December  31,  1946.**  This  definition  has  remained  in  ef¬ 
fect  to  the  present  time. 

The  feature  of  General  Order  71  which  provided  for  the 
postponement  of  the  effective  date  to  the  end  of  eacli  op¬ 
erator’s  recapture  period  current  in  1946  represented  a  par¬ 
tial  recognition  of  the  “lom;  cash-short  ships"  problem, 
for  in  most  cases  this  permitted  the  “net  worth"  definition 
of  General  Order  31  to  apply  during  the  period  of  much  of 
the  ship  acquisitions. 

Accordingly,  in  the  resumption  addenda  executed  by  the 
Maritime  Commission  with  the  seven  lines  (herein  called 
contracting  lines),  there  was  included  Article  11-29  to  pro¬ 
vide  for  the  deferred  effective  dates  of  the  General  Order 
71  definition  in  line  with  that  order,  reading  as  follows: 

“(b)  ‘capital  necessarily  employed  in  the  business’ 
and  ‘capital  investment  necessarily  employed  in  the 
!  operation  of  the  subsidized  vessel (s),  service(s), 
route(s),  and  line(s)’  shall,  with  respect  to  all  annual 
or  other  accounting  periods  which  terminated  concur¬ 
rently  with  or  prior  to  the  termination  of  the  recapture 
period  which  was  current  on  December  31,  1946,  be  de¬ 
termined  as  provided  in  the  applicable  rules  and  regula¬ 
tions  as  adopted  and  prescribed  by  the  Commission  in 
its  General  Order  No.  31,  as  amended,  exclusive,  how¬ 
ever,  of  the  provisions  of  General  Order  71  (Italics 
added.) 


The  material  dates  affecting  these  seven  contracting  lines 
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are  as  follows: 

Date  of 

Acutal  date 
of  Execution 

Effective 
Date  of 

Operator  ’ 

Resumption 

of  Addenda 

G.  O.  71 

► 

Grace .  ...... 

.  1/1/47 

12/29/49 

1/  1/4S 

American  Mail . 

1/1/47 

1/  3/50 

1/  1/51  , 

Farrell  . 

.  1/1/47 

1/  5/50 

1/  1/50  ! 

Lvkes ....  . 

.  1/1/47 

12/29/49 

1/  1/48  ! 

Seas  . 

.  1/1  '47 

1/  6/50 

10/15/48  1 

Mississippi.  . 

.  1/1/47 

4/  5/50 

1/  1/48  | 

► 

U.  S.  Lines 

North  Atlantic  and 
Line  . 

American  Pioneer 
.  1/1/48 

5/  1/50 

1/  1/48*1 

( Criticisms  of  Commission  Action  in  Deferring  Effective^ 
ness  of  General  Order  71  until  Commencement  of  New 
[-61  Recapture  Period. 

1L  R.  Rep.  Xo.  2104,  81st  Cons:.,  2d  Sess.  (p.  11)  dated 
May  18,  1950,  states: 

. The  new  definition  was  to  have  been  effective 

after  the  war.  However,  it  was  made  effective  at  thb 


1  There  are  two  additional  contracts,  namely  with  United  States  Lines 
Co.  covering  the  SS  AMERICA  and  with  Pacific  Argentine  Brazil  Lin£, 
but  the>e  do  not  present  an  issue  in  the  present  case  as  they  are  new 
contracts  made  after  January  1.  1947.  Moore-McCormack  also  ex¬ 
ecuted  a  resumption  addendum,  effective  as  of  January  1,  1947,  on  Marcjh 
8,  19." I .  In  accordance  with  its  prior  agreement  with  the  Maritime 
Commission,  this  addendum,  as  explained  below,  excludes  application  fif 
the  General  Order  71  definition  to  the  earlier  recapture  period.  Americain 
Export  Lines  and  New  York  and  Cuba  Mail  Steamship  Co.  have  ex¬ 
ecuted  resumption  addenda  on  June  6  and  August  16,  1951,  respectively. 
Oceanic  executed  resumption  addendum  on  September  28,  1951  apd 
American  President  Lines  on  October  5.  1951.  However,  since  these  fotjtr 
lint's  had  no  prior  contract  rights  to  non-application  of  General  Order 
71,  their  addenda  provide:  “*  *  *  the  Operator  agrees  to  accept  any 
changes  by  the  United  States  in  the  definition  of  the  term  ‘Capital  Neces¬ 
sarily  Employed  in  the  Business"  as  set  forth  in  General  Order  71  of 
the  Commission,  including  without  limitation  of  the  foregoing,  changes 
with  respect  to  the  effective  date  of  said  definition." 

-  The  United  States  Lines  has  two  operating  subsidy  contracts.  Tne 
1946  recapture  period  for  the  North  Atlantic  Line  terminated  12/31/47 
and  for  the  American  Pioneer  Line  12/31/49.  In  addition,  a  new  cop- 
tract  covering  the  AMERICA,  effective  as  of  August  2,  1948,  to  which 
General  Order  71  was  applicable  oh  initio ,  was  entered  into  on  Januajry 
13,  1951.  | 
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expiration  of  each  operator's  10-vear  term.  This  has 
the  effect  of  giving  operators  whose  10-year  term  runs 
beyond  January  1,  1947.  the  advantage  of  figuring:  into 
their  ‘capital  necessarily  employed'  the  special  reserve 
funds  enhanced  greatly  by  the  profits  of  the  war  years. 
Such  an  application  of  the  revised  definition  is  more 
costly  to  the  Government  than  would  have  been  the 
case  had  the  revised  definition  been  made  applicable 
as  of  the  date  of  reinstatement  of  the  operating  sub¬ 
sidy  program,  January  1.  1947.  Your  subcommittee 

believes  the  Commission  unnecessarilv  dolaved  revis- 

•  * 

ing  the  definition,  and  further  we  believe  the  effective 
date  of  the  revised  definition  as  determined  by  the  Com¬ 
mission  creates  inequities  and  unjustifiably  increases 
the  financial  burden  on  the  Government." 

The  General  Accounting  Office  has  informallv  advised 
the  Maritime  Administration  that, 

"We  believe  the  revised  definition  should  be  made 
effective  for  all  operators  as  of  January  1,  1947,  as  the 
Commission  had  originalv  determined." 

It  should  be  noted  that  no  question  has  been  raised  as  to 
the  legality  of  the  Commission’s  action.  The  criticism  is 
addressed  only  to  its  soundness  as  a  matter  of  policy.  (Hear¬ 
ings  on  Audit  Report  Before  Subcommittee  of  the  House 
Committee  on  Expenditures  in  the  Executive  Departments, 
81st  Cong.,  2d  Sess..  p.  219.) 

Solution  of  the  underlying  problems  under  review  in¬ 
volved  research  into  basic  legal  and  policy  issues  as  well 
as  into  the  circumtsanees  surrounding  the  Commission’s 
action. 

IT.  Summary  of  Staff  Action  and  Recommendations 

As  a  result  of  the  reports  of  the  House  Committee  and 
General  Accounting  Office,  supra,  the  matter  was  referred 
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to  the  staff  committee  already  mentioned.  A  series  of  meet¬ 
ings  with  industry  followed.  During  the  course  of  these 
meetings  industry  repeated  its  opposition  not  only  to  any 
“roll-back"  of  General  Order  71  but  also  to  the  retroactive 
application  of  any  amended  definition  even  though  the 
amendment  might  give  effect  to  ship  investments  during  the 
post-war  period.  Thereafter  the  Committee  formally  sug¬ 
gested  to  industry  an  amendment  to  the  definition  so  as  to 
include  in  “Capital  Necessarily  Employed"  amounts  ac¬ 
tually  disbursed  from  the  Capital  Reserve  Fund  between 
January  1.  1947,  and  December  31,  1949,  for  the  acquisition 
or  improvement  of  vessels  for  subsidized  operation.  The 
Committee  asked  whether  the  operators  with  executed  re¬ 
sumption  addenda  would  “voluntarily  agree  to  the  amend¬ 
ment  of  Article  11-29  of  their  respective  resumption  ad¬ 
denda  #  *  ***  so  as  to  permit  the  application  of  such  an 
amendment  to  the  General  Order  71  definition.  On  March 
12.  197)1,  the  industry  replied  that  the  contracting  opera¬ 
tors,  relying  on  their  legal  rights,  “have  unanimously  de¬ 
cided  •  •  •  that  thev  will  not  voluntarily  agree  to  the 

•  »  V 

amendment  of  their  respective  resumption  addenda"  as  had 
been  suggested. 

[27  J  On  June  1,  1951,  the  Staff  Committee  submitted  to  us 
its  recommendation  as  follows: 

“1.  That  General  Order  71  set  forth  in  Section  291.5 
of  Part  291 — Definition  of  Capital  Necessarily  Em¬ 
ployed  in  the  Business — Subchapter  C — Regulations 
Affecting  Subsidized  Vessels  and  Operators — Chapter 
IT,  Title  46  Code  of  Federal  Regulations,  be  amended 
>s  follows: 

(a)  By  striking  the  period  at  the  end  of  para¬ 
graph  (8),  * Certain  Deposits  in  the  Capital  Reserve 
Fund \  and  adding  the  following: 

‘ ;  and  Provided  further,  that,  for  the  period  be¬ 
tween  December  31,  1946,  and  the  termination  of 
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the  recapture  period  which  was  current  on  De¬ 
cember  31,  1046,  only,  there  shall  he  included  in 
“capital  necessarily  employed  in  the  business" 
amounts  (excluding  mortgage  payments)  actually 
disbursed  from  the  Capital  Reserve  Fund,  or  from 
other  funds  to  the  extent  that  the  Administrator 
determines  that  such  disbursements  from  other 
funds  would  have  been  payable  or  reimbursable 
from  the  Capital  Reserve  Fund  upon  proper  ap¬ 
plication.  between  January  1,  1047,  and  December 
31,  1040.  for  the  purchase  or  reconstruction  (in- 
cludimr  capitalizable  expenditures  for  recondition¬ 
ing.  betterment,  and  improvement)  of  a  vessel  or 
vessels  required  to  be  operated  in  the  subsidized 
services,  routes,  or  lines  under  the  provisions  of 
the  respective  operating-differential  subsidy  agree¬ 
ments  and  all  addenda  thereto,  to  the  extent  that 
such  amounts  are  not  otherwise  so  includable  under 
the  provisions  of  this  Order,  and  Provided  further, 
that  in  no  event  shall  there  be  so  included  any 
funds,  prior  to  the  date  of  the  availability  thereof 
in  tin*  Capital  Reserve  Fund  for  such  use.’ 

(b)  By  striking  paragraph  (g)  in  its  entirety  ami 
substituting  therefor  the  following: 

(28)  ‘(g)  Effort  I  ri  flfitr.  The  effective  date  of  this 
section  291.5.  as  amended,  shall  be  as  follows: 

(1 )  The  day  next  following  the  termination  of 
the  recapture  period  which  was  current  on 
December  31,  1946,  with  respect  to  an 
operating-differential  subsidy  resumption 
addendum  executed  prior  to  May  1,  1951, 

(2)  January  1,  1947,  with  respect  to  an  op¬ 
erating-differential  subsidy  resumption 
addendum  executed  after  April  30,  1951, 
and 


(3)  the  effective  date  of  the  contract,  with 
respect  to  an  operating-differential  sub¬ 
sidy  contract  executed  after  December  31, 
1946.’ 

“2.  That,  as  to  the  four  contracting  operators  which  are 
not  in  a  100';  recapture  position  (American  Mail,  Farrell, 
Grace,  and  l\  S.  Lines),  the  Office  of  Subsidy  and  Govern¬ 
ment  Aid  be  directed  to  negotiate  forthwith  with  each  of 
these  companies  individually,  with  a  view  to  obtaining  its 
acceptance  to  a  roll-back  of  General  Order  71  as  proposed 
to  be  amended  under  1(a)  above. 

**3.  That  the  Administrator  direct  an  immediate  review 
of  General  Order  71  by  the  staff,  with  recommendations  for 
anv  desirable  revisions  to  be  submitted  within  90  davs,  such 
revisions  to  become  effective  January  1,  1952. 

III.  Discussion  of  Recommendations 

A.  The  Contract  Rights  of  Operators  who  had  executed  Re¬ 
sumption  Addenda  or  with  whom  the  Commission  had 
made  Agreements.  3 

Under  the  Merchant  Marine  Act,  the  provisions  of  an 
operating-differential  subsidy  contract  are  not  subject  to 
unilateral  modification  by  either  party  except  as  the  con¬ 
tract  expressly  provides  for  unilateral  action  by  one  or 

3  In  addition  to  the  seven  contracting  lines  listed  at  the  end  of  para¬ 
graph  B-3  above,  who  had  executed  with  the  former  Maritime  Commis¬ 
sion  the  resumption  addendum,  including  Article  TI-29  quoted  above, 
Moore-MeCormaek  Lines,  Inc.,  by  letter  of  February  10,  1950,  was  ad¬ 
vised  of  the  Commission’s  action  with  respect  to  its  resumption  of  sub¬ 
sidized  operation.  This  letter  provided  for  inclusion  in  the  resumption 
agreement  of  Article  11-29  which  excludes  application  of  the  General 
Order  71  definition  until  the  termination  of  the  recapture  period  which 
was  current  on  December  31,  1946.  Moore-McCormack  formally  ac¬ 
cepted  the  Commission’s  offer  of  February  10th  by  endorsing  its  ac¬ 
ceptance  thereon  under  date  of  February  27,  1950. 

This  written  offer  and  acceptance,  in  our  opinion,  constituted  an  in- 
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[29]  the  other  party  with  respect  to  particular  matters.  Tie* 
20-year  sub>idy  contracts  authorized  by  section  60.3(a)  of 
the  Act  are  contracts  in  the  ordinary  legal  sense.  The 
mutual  obligations  of  both  the  Government  and  the  opera¬ 
tor.'*  are  contained  in  section?*  603(h).  606.  and  607.  Section 
607  provides  remedies  for  default  on.  or  cancellation  of. 
subsidy  contracts  by  the  Government.  To  use  the  language 
Of  a  House  Committee  report,  subsidy  contracts  are 

“*  *  *  designed  to  protect  investors  in  shipping  com¬ 
panies  against  changes  in  policy  by  the  Government 
resulting  in  possible  cancellations  of  the  contracts  or 
withdrawals  of  the  subsidies  where  there  has  been  no 
default  on  the  part  of  the  contractor.”  ( H.  R.  Rep. 
Xo.  216S  75th  Cong..  3d  Sess..  p.  23.) 


In  the  light  of  the  language  of  the  sections  cited  above 
and  the  legislative  history  of  the  Act.  it  is  clear  that  sub- 


sidv  contracts  have,  and  were  intended  bv  Congress  to  have, 
all  the  attributes  of  any  commercial  contract.  See  H.  R. 
Rep.  Xo.  1277.  74th  Cong.,  1st  Sess..  p.  22.  A  retroactive  ap 
plication  unilaterally  by  the  Board  of  the  General  Order 
71  definition  to  the  contracting  operators  in  violation  of 
Article  11-29  of  their  resumption  addenda  would  constitute 
not  onlv  a  breach  of  contract  bv  the  Government,  but  also 
action  in  violation  of  the  express  Congressional  intent  that 
holders  of  operating  subsidy  contracts  should  thereby  ob¬ 


tain  “a  fair  measure  of  stabilitv”  in  the  governmental 


policy  as  embodied  in  such  contracts.  See  II.  R.  Rep.  Xo. 


formal  but  none  tin*  less  binding  contract  by  the  Commission  to  give, 
and  by  Moore- MeCormack  to  accept,  among  other  provisions.  Article  II- 
29.  Moore-MeCormack.  therefore,  stood  on  the  same  legal  footing  as  the 
other  seven  “contracting  lines”.  Accordingly,  on  the  company’s  in¬ 
sistence  and  in  recognition  of  this  pre-existing  contract  right,  tin*  Hoard 
included  Article  IT-29  in  the  resumption  addendum  with  Moore-Mc(\>r- 
mack  executed  on  March  8,  1951. 


4;; 


2168,  75th  Cong.,  3d  Sess.,  p.  8;  S.  Rep.  1618,  75th  Cong., 


3d  Sess.,  p.  3. 4 

Accordingly,  we  rind  that  we  are  not  free  to  impose  either 
tiu*  original  or  an  amended  General  Order  71  definition 
upon  the  contracting  lines  prior  to  the  end  of  their  recap¬ 
ture  periods  which  were  current  on  December  31,  1946. 
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B.  The  Situation  of  the  Son-contracting  Operators. 

As  to  the  four  other  non-contracting  operators,  we  are 
free  to  exercise  policy  judgment  untrammeled  by  contrac¬ 
tual  commitments.  Under  the  authority  conferred  bv  sec- 
tion  607(d)  there  is  both  the  power  and  the  duty  to  amend 
the  definition  of  “Capital  Necessarily  Employed”  to  what¬ 
ever  extent  may  be  necessary  to  promote  the  policies  and 
purposes  of  the  Act. 

It  should  be  noted  that  when  all  the  operators  resumed 
subsidized  operations  in  1947  they  did  so  subject  to  the 
( ’ommission's  discretion  as  to  the  making  of  the  various 
statutory  findings  prerequisite  to  payment  of  subsidy. 
There  were  then  no  contractual  commitments  on  either  side 
as  to  tin*  applicability  or  non-applicability  of  any  new  Gen¬ 
eral  Order  71  definition  of  “Capital  Necessarily  Employed” 
in  respect  of  any  recapture  period. 

1.  The  Present  General  Order  71  Definition. 

The  present  definition,  if  retroactively  applied  to  January 
1,  1947,  would  not  give  proper  effect  to  the  then  need  of  the 
operators  for  cash  with  which  to  finance  the  replacement 
and  purchase  of  ships  and  other  capital  assets  for  use  in 
subsidized  services.  However,  prospectively  applied,  the 
present  definition  is  not  subject  to  this  objection  because  the 


4  The  Semite  Committee  states  '\i  subsidy  contract  based  on  the  act  is 
complete  in  itself  and  once  consummated  after  negotiation  at  arm’s 
length  should  not  be  amplified  by  additional  strings  and  conditions  not 
contemplated  in  the  basic  subsidy  laic."  (Italics  added.) 
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operator  can  secure  tlic  inclusion  of  funds  necessary  for  the 
pu  relume  and  construction  of  >hips  either  1 » y  paying  cash 
for  them  or.  in  the  case  of  new  construction  deemed  by  the 
Hoard  to  he  necessary  or  desirable  for  the  subsidized  serv¬ 
ice.  by  making  the  earmarked  deposits  for  a  construction 
program  in  accordance  with  Section  291.5(c)(8)  of  General 
Order  71. 

2.  A  A  tie  brtiuitioH  anti  a  Rrcof/nit  ion  of  Rost -War 

Abnormalities. 

A  definition  of  “Capital  Xecessarily  Employed**,  if  it 
is  to  be  retroactively  applied,  must  take  account  of  the  pre¬ 
viously  existing  situation  and  should  include  cash  needed 
for  planned  replacement,  modernization,  and  new  vessel 
acquisitions.  Looked  at  from  hindsight,  the  Lost  standard 
of  need  is  furnished  by  what  the  operators  actually  did 
with  this  cash  during  tlx*  immediately  ensuing  years.  A 
definition  proper  for  retroactive  application  should  pro¬ 
vide  that  funds  in  the  Capital  Reserve  Fund  on  January  1, 
1 1447.  which  wen*  actually  used  between  1947-1949  for  fleet 
replacement  or  acquisition  of  vessels  for  operation  on  sub¬ 
sidized  routes  should  he  included  as  “Capital  Xecessarily 
Employed “  durimr  the  unexpired  term  of  the  recapture 
period  current  on  December  31,  194b.  An  equitable  retro¬ 
active  application  of  a  definition  could  have  been  accom¬ 
plished  in  several  ways.  A  principal  problem  would  have 
been  the  spread  of  time  allowed  for  conversion  of  capital 
funds  to  physical  assets.  The  time  spread  could  reasonably 
have  been  one,  two,  or  even  three  years.  Where  to  draw 
the  cut-off  line  is.  of  course,  a  question  of  administrative 
judgment.  Bearing  in  mind  that  the  purpose  of  the  193S 
amendment  changing  the  5-vear  recapture  period  to  a  Id- 
year  period  was  in  order  to  provide  a  measure  of  financial 

stability  over  the  10-vear  average  business  cvcle  in  the 
•  »  *  » 

shipping  industry  (S.  Rep.  Xo.  1618,  75th  Cong.,  3d  Sess., 
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p.  14:  II.  K.  Rep.  Xo.  2168,  75th  Cong.,  3d  Sess.,  p.  22),  the 
inclusion  could  lx*  extended  only  until  the  end  of  the  re¬ 
capture  period  current  on  December  31,  1946.  This,  how¬ 
ever.  would  have  the  disadvantage  of  creating  inequalities 
between  operators  depending  upon  the  happenstance  of 
when  their  respective  recapture  periods  terminated.  Such 
inequalities  are  inherent  in  the  effective  date  provision  of 
tin*  present  General  Order  71.  A  modification  of  that  Order 
permitting  the  inclusion  in  “Capital  Necessarily  Employed” 
of  funds  actually  used  for  fleet  replacement  between  Jan¬ 
uary  1,  1147  and  December  31,  1949,  accords  with  the  period 
of  major  ship  acquisition.  It  is  also  the  period  which  the 
industry,  as  stated  above,  considered  fair  and  representa¬ 
tive.  The  modified  Order  which  the  Committee  has  recom¬ 
mended  and  which  we  now  generally  approve,  therefore, 
draws  the  line  at  December  31,  1949.  For  the  non-contract¬ 
ing  operators  to  which  the  modified  Order  is  applicable, 
it  permits  the  inclusion  in  “Capital  Necessarily  Employed” 
of  amounts  actually  disbursed  from  the  Capital  Reserve 
Fund  or  other  funds  for  the  purchase  or  reconstruction 
(including  reconditioning,  betterment  and  improvement) 
of  subsidized  vessels  to  the  extent  that  the  amount  of  such 
disbursements  are  not  otherwise  included  in  capital.  Of 
course,  no  deposit  in  the  Reserve  Fund  can  be  included  in 
“Capital  Necessarily  Employed”  by  virtue  of  this  amend¬ 
ment.  prior  to  the  date  that  such  deposit  first  became  avail¬ 
able  for  such  use.  Furthermore,  as  stated  above,  the 
amendment  by  its  terms  would  permit  such  inclusion  only 
for  the  remainder  of  the  recapture  period  which  was  cur¬ 
rent  at  the  end  of  1946. 

1 32 1  By  avoiding  the  broad  inclusions  of  the  General  Order 
31  definitions  on  the  one  hand,  and,  on  the  other,  the  ex¬ 
clusions  of  the  present  General  Order  71  which,  if  retro¬ 
actively  applied,  would  be  drastic  to  the  opposite  extreme. 
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reasonable  recognition  is  given  to  the  post-war  shortage  ot‘ 
ships  tor  subsidized  services  and  the  real  need  of  t lie*  op¬ 
erators  at  that  time  to  hold  cash  with  which  to  replace  lost 
shij  >s  and  acquire  additional  siiips  for  the  needs  of  our 
foregn  commerce. 

2.  Ay  Lt  pal  objection  to  lietroaet ice  Feature  <>1  Proponed 
Amendment  to  General  Order  71. 

'  Industry  objects  to  the  proposed  new  definition  of  “Capi¬ 
tal  Necessarily  Employed"  as  submitted  by  the  Committee 
on  the  ground  that  it  constitutes  “rule  making"  within  the 
limitation  of  section  4(c)  of  the  Administrative  Procedure 
Act,  and  because  of  its  retroactive  feature  is  prohibited  by 
this  section  even  if  its  application  is  limited  to  the  non- 
contracting  operators.  In  our  view,  this  objection  of  in¬ 
dustry  is  not  supported  either  by  the  section  of  the  Adminis¬ 
trative  Procedure  Act  relied  on  or  by  general  law,  par¬ 
ticularly  since  tin*  proposed  rule  will  not  be  applied  to  op¬ 
erators  with  definite  contract  rights.  The  section  of  the 
Administrative  Procedure  Act  relied  on  in  opposition  to 
the  proposed  rule  is  by  the  opening  language  of  section 
4  of  that  Act  expressly  inapplicable 

“to  the  extent  that  there  is  involved  *  any  matter 

relating  to  *  *  *  grants,  benefits,  or  contracts." 

In  our  opinion,  subsidy  contracts  are  clearly  with  this 
exception.  We  believe  the  exception  is  intended  to  cover 
the  Government  fully  in  its  proprietary  capacity.  The  At- 
torney  General's  Manual  on  the  Administrative  Procedure 
Act  expressly  states  on  p.  27  that : 

[22]  “Rule  making  with  respect  to  subsidtf  proprams  is 
exempted  from  section  4."  (Italics  added) 
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Aside  from  the  Administrative  Procedure  Act,  it  is  set¬ 
tled  that  there  is  no  prohibition  against  the  promulgation 
of  retrospective  rules  provided  they  are  within  the  promul¬ 
gating  authority  of  the  Federal  agency  concerned.  See 
Addison  v.  Holly  Hill  Co..  322  U.  S.  6U7,  620-622.  As  al¬ 
ready  stated,  the  Merchant  Marine  Act,  1936,  section  607(d) 
expressly  requires  the  promulgation  of  a  definition  of  “Cap¬ 
ital  Necessarily  Employed."  The  new  rule  recognizes  the 
contract  rights  of  those  eight  contracting  operators  who, 
prior  to  May  1,  1931,  executed  resumption  addenda,  and  is 
applicable  only  to  those  four  non-contracting  operators 
whose  resumption  addenda,  dated  subsequent  to  May  1, 
1931.  expressly  gave  the  Board  a  free  hand  in  the  matter 
of  promulgating  a  new  definition  of  “Capital  Necessarily 
Employed”,  including  a  new  effective  date. 

4.  Policy  Consideration — Uniformity  of  Treatment 

We  are  conscious  of  the  desirability  of  equal  treatment 
of  both  contracting  and  non-contracting  operators.  That 
we  are  barred  by  contractual  obligations  from  applying 
uniformlv  a  definition  which  we  believe  to  be  sound  does  not 
justify,  in  our  opinion,  the  granting  to  the  non-contracting 
operators  a  definition  which  we  would  not  have  favored 
were  we  in  the  original  proceeding.  Considerations  favor¬ 
ing  a  sound  rule  outweigh  the  considerations  of  uniformity 
when  uniformity  carries  with  it  the  extension  of  a  rule 
which,  in  our  opinion,  does  not  represent  a  reasonable  solu¬ 
tion  of  the  problems  faced  in  1946. 

TV.  Decision 

After  considering  all  the  aspects  of  this  problem  and  the 
views  of  both  the  staff  and  the  industry,  our  over-all  de¬ 
cision  is  that  the  present  General  Order  71  definition  may 
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not  be  retroactively  applied  to  any  of  the  contracting  op¬ 
erators,  but  that  an  amended  definition  should  be  applied 
to  the  non-contracting  operators. 

[34]  While  the  substance  of  the  present  definition  may  not 
be  unsound  for  prospect  ire  application  because  the  tempo¬ 
rary  abnormal  situation  of  “long  cash,  short  ships",  it  is 
this  situation  which,  in  our  judgment,  makes  unwise  retro¬ 
active  application.  For  the  reasons  already  indicated,  oui- 
general  conclusions  are  summarized  as  follows: 

(a)  Article  11-29  of  the  resumption  addendum  gives 
valid  and  binding  contract  rights  to  those  operators 
who  executed  it,  or  with  whom  the  Commission  agreed 
to  execute  it  (the  contracting  operators). 

(b)  As  a  matter  of  policy  the  General  Order  71  defi¬ 
nition  “as  is’’  should  not  now  be  rolled  back  to  Jan¬ 
uary  1,  1947,  nor  retroactively  applied  to  the  non-con¬ 
tracting  operators  for  the  remainder  of  their  recapture 
periods  which  were  current  on  December  31,  194b. 

(e)  An  amended  definition  which  meets  the  objec¬ 
tions  already  indicated  to  retroactive  application  of 
the  present  General  Order  71  definition  should  be  ap¬ 
plied  to  the  non-contracting  operators  as  of  January 
1,  1947. 

The  Maritime  Administrator,  who,  as  Chairman  of  the 
Board,  participates  in  this  Report,  lias  this  day  adopted  a 
new  Order  designated  as  General  Order  71,  Amendment  1, 
to  carry  out  the  foregoing  decision,  which  is  in  the  form 
recommended  bv  the  Committee  with  minor  clarifving 
amendments. 

The  Committee  recommendation  for  further  negotiations 
with  the  contracting  operators  with  the  view  of  obtaining 
their  acceptance  to  a  roll-back  of  General  Order  71  (with 
proposed  amendments)  to  January  1,  1947,  is,  in  our  judg- 
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meat,  inappropriate  and  in  this  detail  we  disagree  with  the  j 
recommendation.  As  already  pointed  out,  all  the  contract-  | 
ing  operators  have  been  urged  to  agree  voluntarily  to  such  ! 
a  roll-back  and  have  declined,  relying  on  their  contractual  j 
rights.  We  think  as  to  them  the  issue  is  closed  and  should  j 
not  be  reopened. 

The  staff  considers  that  the  present  definition  can  be  | 
improved  upon  in  various  aspects  and  the  third  recom¬ 
mendation  of  the  Committee  is  that  staff  prepare,  within 
9<*  days  after  the  date  of  the  Report,  a  proposed  revised 
definition  of  “Capital  Necessarily  Employed”,  such  re¬ 
vision  to  become  effective  on  January  1,  1952.  We  concur  | 
in  the  substance  of  this  recommendation.  The  Administra¬ 
tor  will  issue  appropriate  instructions  as  to  time  limit  and 
effective  date. 

[35]  (S.)  A.  J.  Williams, 

Secretary. 
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Answer 

[Filed  January  16,  1954] 

[59]  Now  come  the  defendants,  and  in  answer  to  the 
complaint  say  as  follows: 

First  I)eftj  use 

1.  Answerin.tr  paragraph  1  of  the  complaint,  defendants 
deny  that  the  Court  has  jurisdiction  of  this  action.  De¬ 
fendants  are  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  amount  in  controversy  for  the 
reason  that  defendants'  only  source  of  information  on  the 
subject  is  the  periodic  financial  statements  filed  by  plain¬ 
tiff.  which  for  the  period  in  question  have  not  been  audited. 

2.  Answering  paragraph  2  of  the  complaint,  defendants 
admit  that  Amendment  1  to  (ieneral  Order  71  was  promul¬ 
gated.  together  with  the  supporting  decision  of  the  Federal 
Maritime  Board  and  the  Maritime  Administrator,  on  Sep¬ 
tember  17,  1952:  that  plaintiff  on  November  18,  1952,  filed 
a  petition  for  reconsideration  which  was  denied  by  order 
of  the  Board  on  December  IS,  1952:  and  that  on  March  9, 
1955,  plaintiff  informally  delivered  a  draft  complaint  to 
defendants.  Defendants  are  without  knowledge  or  infor¬ 
mation  sufficient  to  form  a  belief  as  to  the  effect  of  General 
Order  71,  as  amended,  upon  plaintiff's  recapture  liability, 
for  the  reason  that  defendants'  only  source  of  information 
on  the  subject  is  t lie  periodic  financial  statements  filed  by 
plaintiff,  which  for  the  period  in  question  have  not  been 
audited.  Except  to  the  extent  admitted  by  the  foregoing 
statements,  the  allegations  of  paragraph  2  of  the  complaint 
are  denied. 

[401  5.  Answering  paragraph  5  of  the  complaint,  defendants 
admit  the  allegations  therein. 

4.  Answering  paragraph  4  of  the  complaint,  defendants 
say  that  Reorganization  Plan  Xo.  21  of  1950  speaks  for  it- 


self,  ami  defendants  respectfully  refer  the  Court  to  said 
Plan  (found  as  footnote  to  4b  l\  S.  (\  1111)  for  the  full 
moaning.  purport  and  effect  thereof.  Except  as  qualified  by 
the  foregoing  statement,  the  allegations  of  paragraph  4 
of  the  complaint  are  admitted. 

o.  Answering  paragraph  5  of  the  complaint,  defendants 
deny  the  allegations  of  clause  (a).  Defendants  say  that  on 
motion  of  plaintiff  granted  by  the  Court  on  December  2.‘>, 
1D.">J.  Louis  S.  Rothschild,  Chairman,  and  Eldon  C.  Cpton, 
Member,  of  the  Federal  Maritime  Hoard,  were  substituted 
as  parties  defendants  in  place  and  stead  of  A.  \V.  Gatov. 
Defendants  admit  the  allegations  contained  in  clause  (b) 
and  deny  the  allegations  contained  in  clause  (c)  of  para¬ 
graph  5  of  the  complaint. 

(I !.  7  and  8.  Answering  paragraphs  0,  7  and  S  of  the  com¬ 
plaint.  defendants  say  that  the  provisions  of  the  Merchant 
Marine  Act  of  lDJf>,  as  amended,  4D  Stat.  IDS."),  Section  (><>1 
rt  serf.,  4(>  C.  S.  C.  1171  vt  vriy..  speak  for  themselves,  and 
respectfully  refer  the  Court  to  said  provisions  for  their 
full  meaning,  purport  and  effect.  The  final  sentence  in 
paragraph  S  of  the  complaint  is  admitted.  Except  as 
admitted  by  the  foregoing  statements,  the  allegations  of 
paragraphs  f>,  7  and  8  of  the  complaint  are  denied. 

1  D.  Answerimr  paragraph  D  of  the  complaint,  defendants 
admit  the  allegations  contained  in  tin*  first  sentence  thereof. 
Further,  defendants  admit  that  during  the  war  period  ves¬ 
sels  of  both  subsidized  and  unsubsidized  American-flag 
operators  were  requisitioned  by  the  United  States. 

1 41  J  Defendants  say  that  by  letter  of  July  1 2.‘>,  1D4(>,  a  certi¬ 
fied  copy  of  which  is  annexed  hereto  as  Exhibit  1,  plaintiff 
was  notified  by  the  Board,  among  other  things,  that  it  would 
be  required  to  file  an  application  for  permission  to  resume 
subsidized  operations.  Further,  said  letter  informed  plain¬ 
tiff  that  its  eligibility  for  future  subsidy  payments  were  to 
be  conditioned  upon  approval  of  such  application  bv  the 
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Board,  and  upon  agreement  by  plaintiff  to  all  conditions  j 

to  bo  imposed  by  the  Board  and  to  all  provisions  to  be  in-  j 

corporated  by  the  Board  in  an  addendum  to  plaintiff's  j 

current  subsidy  contract.  Bv  the  final  sentence  of  said  let-  i 
* 

tor,  plaintiff  was  requested  to  advise  the  Board  whether  j 
or  not  the  procedure  as  therein  outlined  was  satisfactory 
to  it. 

Defendants  aver  also  that  plaintiff,  on  August  12,  1946, 
and  in  response  to  the  aforementioned  letter  of  July  23, 
1946,  submitted  to  the  Board  a  Supplement  to  an  application  I 
for  permission  to  resume  subsidized  operations,  said  appli¬ 
cation  itself  having  been  previously  submitted  on  July  12,  ! 
1946.  A  certified  copy  of  said  Supplement  is  annexed  hereto 
as  Exhibit  2.  By  paragraph  7  thereof  plaintiff  assented  to  j 
the  procedure  outlined  in  the  Board's  aforementioned  let¬ 
ter  of  July  23,  1946,  excepting  only  the  proposed  date  of 
resumption.  Defendants  admit  that  January  1,  1947  was 
the  date  ultimately  fixed  for  post-war  resumption  of  sub¬ 
sidy  payments,  subject  however  to  all  the  aforementioned 
conditions. 

Further,  defendants  aver  that  by  letter  dated  November 
20,  1946,  a  certified  copy  of  which  is  annexed  hereto  as  j 
Exhibit  3,  plaintiff  was  notified  of  the  intention  of  the  Board 
to  revise  the  definition  of  “capital  necessarily  employed 
in  the  business”  which  had  theretofore  been  used. 

1 42]  Except  to  the  extent  admitted  by  the  foregoing  state- ! 
ment,  the  allegations  of  paragraph  9  of  the  complaint  are  j 
denied. 

10.  Answering  paragraph  10  of  the  complaint,  defendants  ! 
denv  that  General  Order  71  prescribed  a  more  burdensome  I 
definition  of  the  term  “capital  necessarily  employed”,  and 
admit  the  remaining  averments  therein. 

11.  Answering  paragraph  11  of  the  complaint,  defendants 
admit  the  allegations  contained  in  the  second,  fourth  and  ! 
fifth  sentences  thereof.  Defendants  herein  reallege  all  of  ; 
the  allegations  of  fact  contained  in  paragraph  9  of  the  ! 


i 
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answer.  Except  to  the  extent  admitted  by  the  foregoing 
statements,  the  allegations  of  paragraph  11  of  tin*  com¬ 
plaint  are  denied. 

12.  Answerin.ir  paragraph  12  of  the  complaint,  defendants 
admit  the  allegations  therein,  and  aver  that  with  respect  to 
plaintiff.  Article  11-29  was  expressly  made  inapplicable  by 
Article  I-14(c)(l)  of  the  resumption  addendum  executed 
by  plaintiff  which  provides  that  notwithstanding  any  other 
provisions  of  either  Part  I  or  Part  II  thereof,  plaintiff 
agrees  to  the  application  of  (Jonoral  Order  71,  as  amended, 
at  whatever  date  may  be  deemed  proper  by  the  Government. 
A  copy  of  the  resumption  addendum,  executed  between  the 
United  States  and  plaintiff  on  October  19.”>1.  is  annexed 
hereto  as  Exhibit  4. 

12.  Answering  paragraph  12  of  the  complaint,  defend¬ 
ant-  admit  that  the  first  eight  resumption  addenda  to  be 
executed  made  General  Order  71  effective  only  upon  termi¬ 
nation  of  the  recapture  period  current  on  December  2d, 
194b,  and  that  with  respect  to  the  last  four  resumption  ad¬ 
denda  to  be  executed  (includin'.:  that  executed  by  plaintiff) 
provision  was  made  for  the  application  of  ( Jcneral  <  >rdcr  71. 
as  amended,  upon  such  date  as  might  be  deemed  appropriate 
by  the  Board. 

[ 42, J  Defendants  say  that  criticisms  by  the  House  ( ’ommittee 
on  Expenditures  and  by  the  General  Accounting  ( )flice  of  the 
action  of  tin*  Board  in  deferring  effectiveness  of  General 
Order  71  in  the  case  of  some  operators  until  commencement 
of  their  new  recapture  period  appears  in  II.  R.  Rep.  Xo. 
2194.  SI st  Cong.,  2d  Ses>.,  and  in  tin*  Hearings  on  Audit 
Report  Before  Subcommittee  of  the  House  (’ommittee  on 
Expenditures.  Slst  ( 'onir.,  2d  Sess.,  p.  219,  and  respectfully 
refer  the  Court  to  these  documents  for  their  true  contents. 

Defendants  admit  that  two  ship  lines  did  not  attempt  to 
qualify  for  subsidies  for  the  year  1947. 
i  Except  to  the  extent  admitted  by  the  foregoing  state- 
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incuts,  tin*  allocations  of  paragraph  13  of  the  complaint  are 
denied. 

14.  Answering  paragraph  14  of  the  complaint,  defend¬ 
ants  admit  tlu*  alienations  in  the  lirst  three  sentences,  and 
denv  the  alienations  in  the  fourth  sentence  thereof.  With 
respect  to  the  alienations  made  in  the  remaining  two  sen¬ 
tences,  the  report  of  the  Board,  annexed  to  the  complaint  as 
Exhibit  0,  speaks  for  itself,  and  defendants  respectfully 
refer  tin*  Court  to  said  report  for  the  full  meaning,  purport 
and  effect  thereof. 

IT).  Answering  paragraph  15  of  the  complaint,  defendants 
are  without  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  allegations  therein,  for  the  rea¬ 
son  that  their  only  source  of  information  on  this  matter  is 
the  periodic  financial  statements  filed  by  plaintiff,  which 
as  vet  have  not  been  audited. 


10  and  17.  Answering  paragraphs  16  and  17  of  the  com¬ 
plaint.  defendants  say  they  are  not  required  to  answer  the 
allegations  therein  contained  for  the  reason  that  thev  are 
wholly  argumentative,  but  if  required  to  answer,  deny  each 
and  every  one  of  them. 

[44]  IS.  Answering  paragraph  IS  of  the  complaint,  defend¬ 
ants  admit  that  on  February  10,  1050.  a  letter  detailing  the 
proposed  terms  of  a  resumption  addendum  was  sent  to  the 
Moorc-McCormack  Lines,  Inc.;  that  on  February  27,  1950, 
the  Moore-McCormack  Lines,  Inc*.,  evinced  its  concurrence 
with  the  proposed  terms  by  countersigning  and  returning 
a  copy  of  the  letter;  and  that  the  Board  considered  itself 
contractually  bound  by  the  agreement  reached  in  the  afore¬ 
mentioned  correspondence.  Except  as  admitted  by  the 
foregoing  statements  each  and  every  allegation  of  para¬ 
graph  IS  of  the  complaint  is  denied. 

19,  20  and  21.  Answering  paragraphs  19,  20  and  21  of  the 
complaint,  defendants  say  they  are  not  required  to  answer 
the  allegations  therein  contained  for  the  reason  that  they 


are  wholly  argumentative,  but  if  required  to  answer,  deny 
each  and  every  one  of  them. 

SecoH/I  Defense 

The  resumption  addendum  executed  in  writing  between 
plaintiff  and  the  United  States  on  October  5,  1951,  and  made 
effective  as  of  January  1,  1947,  is  annexed  to  the  answer 
as  Exhibit  4.  It,  together  with  subsequent  amendments 
thereto,  constitutes  the  entire  agreement  between  plaintiff 
and  the  Board  and  establishes  their  respective  rights  and 
liabilities  on  all  subsidy  operations  commencing  January 
1.  1947.  Plaintiff  has  therein  expressly  assented  to  the 
definition  and  application  of  “capital  necessarily  em¬ 
ployed’*  now  complained  of,  and  has  waived  any  claim  of 
right  to  a  different  application  and  or  definition  of  that 
term. 

Third  Defense. 

Defendants  reallege  the  averments  contained  in  para¬ 
graph  9  of  their  answer.  Since  plaintiff  agreed  that  its 
eligibility  for  future  subsidy  payments  was  conditioned 
upon  the  execution  of  an  addendum  which  might  include 
such  conditions  and  provisions  as  the  Board  chose  to  in¬ 
clude  and  since  plaintiff,  prior  to  the  resumption  of  sub¬ 
sidized  operations,  was  notified  that  a  revised  definition  of 
“capital  necessarily  employed”  might  be  included  in  its 
addendum,  it  is  estopped  from  here  seeking  reformation  of 
the  addendum  which  it  ultimately  executed. 

Fourth  Defense 

The  complaint  fails  to  state  a  claim  against  defendants 
upon  which  relief  can  be  granted. 
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[ 45  ]  Fifth  Defense 

The  complaint  does  not  present  a  justiciable  controversy 
over  which  the  Court  has  jurisdiction. 

Sixth  Defense 

The  Court  has  no  jurisdiction  to  entertain  the  complaint 
because  it  is  in  effect  a  suit  against  the  United  States  to 
which  it  has  not  consented. 

Seventh  Defense 

The  Court  is  without  jurisdiction  of  the  subject  matter 
of  this  action  in  that  plaintiff  seeks  to  subject  to  judicial 
review  executive  action  which  is  committed  by  law  to  the 
sole  and  exclusive  discretion  of  the  executive. 

Eighth  Defense 

Plaintiff  may  not  invoke  the  equitable  jurisdiction  of  this 
Court  since  it  has  an  adequate  remedy  at  law. 

Xinth  Defense 

Plaintiff  may  not  invoke  the  equitable  jurisdiction  of  this 
Court  since  it  is  guilty  of  laches. 

The  resumption  addendum  (annexed  hereto  as  Exhibit 
4),  which  contains  plaintiff’s  express  promise  to  accept 
whatever  effective  date  the  Board  might  fix  for  the  applica¬ 
tion  of  General  Order  71,  as  amended,  was  executed  on 
October  5,  1951.  The  present  suit  was  not  instituted  until 
June  18,  1953,  almost  two  years  later. 

"Wherefore,  the  defendants  pray  that  the  complaint  be 
dismissed  in  all  respects  with  costs  to  the  defendants. 


[40]  Air  Mail 
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Hxhibit  1 

.July  23,  104G 

American  President  Lines  Ltd. 

31 1  California  Street 
San  Francisco  4 
( 'alifornia 

Gentlemen  : 

At  its  meeting  on  .July  1G.  1040,  the  ( 'oimnission  author¬ 
ized  the  resumption  of  subsidized  operations  by  the  twelve 
'holders  of  operating-differential  subsidy  agreements  upon 
the  following  conditions: 

1.  Kach  holder  of  an  operatintr-difforcntial  subsidy 
agreement  shall  be  required  to  file  an  application,  sub¬ 
stantially  in  the  form  approved  by  the  Commission  on 
April  30.  1040.  for  permission  to  resume  such  opera¬ 
tions.  Then*  shall  also  be  submitted  by  each  applicant 
full  information  ro^ardimr  its  uon-suhsidized  opera¬ 
tions  now  in  etTeet,  or  proposed,  including.-  route  de- 
scriptions,  vessels  employed  and  sailing:  schedules. 
The  application,  when  received,  shall  be  processed  pur¬ 
suant  to  Administrative  Order  47  and  made  the  basis 
of  further  appropriate  recommendations  to  the  Com- 
mission  by  the  Division  of  Government  Aids,  after 
comments  and  recommendations  on  applicant’s  pro¬ 
posals  have  been  obtained  from  the  other  interested 
Divisions  of  tin*  ( ’ommission. 

2.  Kvery  such  agreement  holder  shall  be  advised  that 
voyages  commenced  under  approved  sailimr  schedules 
on  and  after  Au .trust  1,  1040,  will  be  eligible  for  subsidy 
payments,  provided  the  Commission,  as  soon  as  practi¬ 
cable  thereafter,  approved  the  application  and  makes 
all  determinations  necessary  under  tlte  Merchant  Ma¬ 
rine  Act.  1030,  and  provided  all  conditions  imposed 
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by  tlie  Commission  in  connection  with  its  approval  of 
tlie  application  and  all  provisions  authorized  to  be  in¬ 
corporated  in  an  addendum  to  the  current  operating-  ! 
differential  subside  agreement  have  been  submitted  to  ; 
the  applicant  by  the  Commission  and  agreed  to  by  the  i 
applicant  in  writing. 

In  the  event  any  agreement  holder  does  not  file  an  j 
application  for  resumption  of  subsidized  operations  in  | 
sufficient  time  to  obtain  approval  of  sailing  schedules  ! 
for  voyages,  commencing  on  and  after  August  1,  1946,  j 
as  hereinafter  provided,  the  resumption  .of  subsidy  j 
payments  shall  be  with  respect  to  voyages  beginning  | 
at  a  later  date  to  be  mutually  agreed  upon. 

[50]  3.  Pending  action  by  the  Commission  on  the  applica-  j 
tioti  for  resumption  of  services  under  the  operating-  ! 
differential  subsidy  agreements,  each  holder  of  an  j 
operating-differential  subsidy  agreement  shall  be  re-  j 
quired  to  submit  with  said  application,  or  as  a  supple-  j 
ment  thereto  if  the  application  has  been  filed,  sailing  i 
schedules  with  complete  itineraries  of  all  voyages  pro-  j 
posed  to  be  commenced  on  and  after  August  1,  1946, 
which  it  desires  to  have  included  as  subsidized  vovages 

i 

under  the  agreement,  and  the  Director,  Operations  and 
Traffic  shall  be  authorized  to  tentatively  approve  or  j 
recommend  changes  in  the  proposed  schedules  to  the  j 
extent  that  in  his  judgment  cargo  requirements  indi-  j 
cate  the  need  for  such  sailings,  with  the  understanding,  j 
however,  that  such  approval  will  not  constitute  an  ap- 
proval  for  the  payment  of  subsidy,  and  with  the  further 
understanding  that  the  vessels  and  the  voyages  of  such  j 
vessels  with  respect  to  which  subsidy  is  to  be  paid  shall 
be  determined  by  the  Commission  when  action  is  taken  ! 
on  said  applications. 

4.  Tentative  differential  rates  if  necessary  for  the  j 
payment  of  subsidy  shall  be  agreed  upon  by  the  Com- 


mission  and  the  agreement  holder  as  soon  as  possible 
after  the  approval  of  the  application  with  the  under¬ 
standing  that,  upon  later  agreement  witli  respect  to 
permanent  rates,  the  latter  rates  shall  supplant  the 
former  and  appropriate  adjustments  shall  be  made  in 
connection  with  the  applicable  prior  payments.  Actual 
payment  of  subsidy  shall  not  be  made  until  all  of  the 
provisions  to  be  incorporated  in  an  amendment  of  tin* 
operating-differential  subsidy  agreement  have  been 
agreed  to  by  the  Commission  and  the  agreement  holder. 

Since  you  have  tiled  application  in  the  approved  form, 
it  is  requested  that  you  now  furnish,  as  a  supplement  to  the 
application,  the  information  with  respect  to  any  present  or 
proposed  unsubsidized  operations  referred  to  in  Item  1 
above,  also  sailing  schedules  required  by  Item  .*>.  Please 
submit  three  originals  and  fifteen  conformed  copies  of  this 
supplement. 

To  faciliut *:  the  prompt  approval  of  sailing  schedules  as 
provided  in  Item  above*,  please  also  send  live  copies  of 
such  schedules  as  soon  as  possible  to  the  Director,  Opera¬ 
tions  and  Trafiic,  and  one  copy  to  the  Division  of  Govern- 
ment  Aides. 

It  is  requested  that  you  advise  the  Commission  promptly 
in  writing  whether  or  not  the  proposed  procedure  as  out¬ 
lined  above  is  satisfactorv  to  vou. 


Very  truly  yours, 

“Signed”  A.  .1.  Williams. 

JMBaden/gim. 
ec :  General  Files 

Div.  of  Government  Aids 
Secretary 

Dir.  Operations  and  Traffic 

General  Counsel 

Mr.  Fisher,  Div.  of  Gov’t.  Aids 


[Exhibit  2  Omitted] 
Exhibit  3 
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UNITED  STATES  MARITIME  COMMISSION 
Washington  25,  D.  C. 

Refer  to  FO-2  j 
November  20,  1946 

American  President  Lines,  Ltd. 

311  California  Street 
San  Francisco  4,  California 

i 

! 

Gentlemen : 

Subject:  Proposed  Supplement  to  General  Order  No.  31  \ 

There  is  attached  hereto  a  draft  of  a  proposed  Supple¬ 
ment  No.  2  of  General  Order  No.  31  which  has  been  pre- 1 
pared  as  the  result  of  a  study  of  the  effect  of  the  exceedingly  j 

i 

large  operating  profits  and  capital  gains  realized  by  sub-! 
sidized  operators  during  the  period  following  the  com-j 
meneement  of  the  conflict  in  Europe  upon  the  operation  of  i 
the  reserve  and  “recapture"  provisions  of  the  Merchant ! 
Marine  Act,  1936,  as  amended,  and  of  operating-differentials 
subsidy  agreements  entered  into  pursuant  thereto.  The' 
attached  draft,  which  it  is  believed  will  be  found  to  be  self- 1 
explanatory,  includes,  in  addition  to  the  proposed  revision! 
of  the  provisions  of  General  Order  No.  31  relating  to  the: 
determination  of  “capital  necessarily  employed  in  the  busi-! 
ness",  a  number  of  proposed  revisions  of  other  provisions! 
of  that  Order. 

i 

i 

At  a  meeting  on  October  29,  1946  the  Maritime  Commis-j 
sion  tentatively  approved  the  attached  proposed  Supple- j 
ment  No.  2  of  General  Order  No.  31  and  appointed  a  com-; 
mittee  to  bring  it  to  the  attention  of  the  subsidized  operators; 


Go 

for  comment  ami  discussion  and  to  report  to  the  Commis¬ 
sion  the  result  of  its  so  handling  the  matter. 

Accordingly,  it  is  requested  that  at  the  earliest  practi¬ 
cable  moment  you  review  the  attached  draft  and  advise  this 
office  whether  you  have  any  comment  or  suggestions  to 
offer  and.  if  so.  whether  you  would  be  prepared  to  be  repre¬ 
sented  at  a  nieetinir  to  be  held  in  the  offices  of  the  Commis¬ 
sion  in  Washington  beidnnini:  at  H>:OU  A.  M.,  Monday. 
December  1 1,  1946. 

Yerv  trulv  vours. 

■  •  • 

(S.)  K.  L.  McDi  >N  AI.D, 

Asst.  Secretary. 

A  similar  letter  is  beim;  addressed  to  all  subsidized 
operators. 

Exhibit  4 

[67]  Contract  No.  P.MB-12 
FEDERAL  MARITIME  BOARD 

EXTENDED  Ol’ERA'I  INO-Dl  FFERENTI A  I.  SfBSIDV  AoKKKM  ENT 
American  President  Lines,  Ltd. 

This  Aoreement,  made  as  of  .January  1,  1947,  by  and 
between  the  Exited  States  of  Amkiuca  (herein  called  tin* 
“United  States”),  represented  by  the  Federal  Maritime 
Board  established  as  an  aircney  within  the  Department  of 
Commerce  by  Reorganization  Elan  Xo.  *J1  of  19.">0  (herein 
called  the  “ Board”),  and  American  President  Links,  Ltd., 
a  corporation  organized  and  existing  umier  the  laws  of  the 
State  of  Delaware  (lierein  called  the  “Operator"). 

WITNESSETH  : 

[68]  Whereas: 

1.  Pursuant  to  tin*  Merchant  Marine  Act,  19.‘>6,  as 
amended  (herein  called  the  “  Act"),  the  United  States  Mari¬ 
time  Commission  (herein  sometimes  called  the  “Com- 
m^ission,,)  and  the  Operator  entered  into  an  Operating- 


67 

Differential  Subsidy  Agreement  dated  October  6,  1938,  re-  ! 
lating  to  the  operation  on  the  routes  therein  described,  sub- 
ject  to  all  the  terms  and  conditions  therein  set  forth,  of  the  j 
vessels  described  therein : 

2.  Pursuant  to  the  Act,  the  said  agreement  of  October  j 
<).  193  s  ljas  from  time  to  time  been  modified  and  amended;  | 
M.  Operations  under  the  said  agreement  of  October  6,  j 
1 ! ASS.  as  so  modified  and  amended,  were  interrupted  by  j 
reason  of  World  War  II  within  the  meaning  of  the  said! 

1  I 

agreement : 

4.  With  the  consent  and  authorization  of  the  Commission,  | 
the  ( operator,  beginning  January  1, 1947,  resumed  subsidized  I 
operations  on  the  services,  routes  and  lines  referred  to  j 
herein  subject  to  the  terms  and  conditions  hereinafter  set | 
forth:  j 

*  *  *  *  * 

[  7o ]  1-1.  Agreement  of  Parties.  The  United  States  agrees! 

to  pay  to  the  Operator  an  Operating-Differential  Subsidy! 
determined  as  hereinafter  set  forth,  and  the  Operator! 
hereby  agrees  during  the  term  of  this  agreement  to  operate! 

the  vessels  hereinafter  named  on  the  services  hereinafter ! 

I 

designated,  all  in  accordance  with  the  terms  and  conditions! 
in  tiiis  agreement  contained:  Provided  that  the  execution! 
of  this  agreement  shall  not  prejudice  the  rights,  if  any,  of; 
either  the  United  States  or  the  Operator  with  respect  to' 
tl)  Line  A-l,  Trans-Pacific  Passenger  Freight  Service! 
(Trade  Route  29- K)  and  (2)  a  replacement  program  with' 
respect  thereto  on  such  terms  and  conditions  as  the  Unitedj 
States  shall  prescribe;  Provided  further  (a)  that  the| 
Operator  agrees  to  accept  the  decision  of  the  United  States; 
concerning  the  valuation  clause  in  case  of  requisition  or| 
purchase  to  be  inserted  in  the  construction-differential  con¬ 
tracts  applicable  to  betterments  placed  on  the  SS  Presi-: 
i>k xts  Van  Brnrx.  Harrison  and  Johnson  (Fx.  Bolivar,' 
Calloway  and  Clay),  and  (b)  that  the  Operator  agrees  to 


I 
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either  accept  the  revised  construction  differential  allowances 
applicable  to  said  vessels  as  determined  by  the  United 
States  or  to  assume  the  entire  cost  of  said  betterments  for 
Operator’s  account. 

[71]  1-2.  Description  of  Subsidized  Services;  Required 

Sailings,  (a)  Each  year  during  the  period  of  this  agreement 
subsequent  to  December  .'H,  1146,  the  Operator  shall  make 
the  outward  sailings  indicated  below  upon  the  berth  serv¬ 
ices  described  hereunder:  Provided  that  such  sailings  shall 
be  reduced  in  the  year  preceding  the  termination  date  of 
this  agreement  by  eliminating  sailings  on  voyages  which, 
according  to  schedules  established  in  accordance  herewith, 
would  not  be  completed  by  said  termination  date. 

(b)  Such  sailings  shall  be  upon  sailing  schedules  (includ¬ 
ing  vessels,  dates,  ports  of  call,  and  other  particulars  as 
required)  approved  by  the  United  States.  With  the  prior 
approval  of  tin*  United  States  in  each  case,  granted  upon 
such  terms  and  conditions  as  the  United  States  shall  pre¬ 
scribe.  the  Operator  may,  on  any  voyage  of  any  subsidized 
vessel,  vary  the  routes  described  in  this  Article  1-2. 

(c)  Pending  the  commencement  of  subsidized  operations 
by  the  last  of  the  owned  vessels  indicated  below  to  enter 
service,  voyages  performed  by  chartered  vessels  on  ap¬ 
proved  sailings  may  be  taken  into  account,  to  the  extent 
required,  in  determining  the  Operator’s  compliance  with  the 
minimum  sailing  requirements  set  forth  in  this  Article  1-2. 

(d)  Sailings  in  excess  of  the  maximum  numbers  herein 
provided  for,  whether  with  owned  or  chartered  vessels,  and 
whether  or  not  said  vessels  are  included  in  this  agreement, 
may  be  made  only  with  the  prior  approval  of  the  United 
States  and  in  conformity  with  Article  IT-21  (g)  of  this  agree¬ 
ment.  In  the  event  such  excess  sailings  are  performed  with 
such  prior  approval,  the  United  States  shall  select  and 
determine  the  specific  voyages  of  subsidized  vessels  within 
such  maximum  with  respect  to  which  subsidy  is  payable 
under  this  agreement.  Such  determination  shall  be  con¬ 
clusive  upon  the  Operator. 
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(e)  If  the  United  States  shall  determine  that  a  change  in 
the  service (s,  route  (s),  or  line(s)  indicated  below  is  neces-  ; 
sary  in  t lie  accomplishment  of  the  purposes  of  the  Act,  the  j 
United  States  may  make  such  change  upon  such  readjust-  i 
ment  of  payments  to  the  Operator  as  shall  be  arrived  at  by  | 
the  method  prescribed  in  Section  606(1)  of  the  Act. 

(f)  The  description  of  the  services,  routes  and  lines  and 
sailings  required  thereon  shall  be  as  follows: 

(1)  Line  A -2 — Trans-Pacific  Freight  Service — (Trade 
1 72 1  Route  S o.  29 -F  Modi fied ) 

Between  the  California  ports  of  Los  Angeles  and  San 
Francisco  and  Yokohama,  Kobe,  Osaka,  other  Japanese  ! 
ports  (as  traffic  offers),  Shanghai,  other  North  China  | 
ports  and  ports  in  Manchuria  and  Korea  (as  traffic  j 
offers),  I  long  Kong,  Manila,  Philippine  Islands  out-  j 
ports,  French  Indo-China  and  Siam  (as  traffic  offers) ;  ! 
with  privilege  of  calls  at  ports  of  U.  S.  S.  R.  in  Asia. 

| 

i 

Minima  m  Maximum 

Sailings  per  annum  24  26* 

(2)  Line  B — Round-the-World  Service  j 

From  New  York  via  the  Panama  Canal,  California, 
Hawaiian  Islands,  Japan,  China,  Hong  Kong,  Philip-! 
pine  Islands,  Straits  Settlements  (Malaya,  including  j 
Singapore).  Ceylon,  India  and  Pakistan,  Suez  Canal,  j 
Egypt,  Italy,  France  in  the  Mediterranean,  to  New  | 
York,  with  the  privilege  of  calling  at  Boston,  Havana  j 
(Cuba),  ports  in  the  Dutch  East  Indies  (Indonesia)  j 
and  Gibraltar. 

Minimum  Maximum 

Sailings  per  annum  24  26 

— 

*  Except  that  for  1947  only  the  maximum  number  of  j 
sailings  eligible  for  subsidy  shall  be  30. 


■ 


M.  C.  Approx. 

Year  Hull  Date  No.  of  Sailings 


Vessel  Built  No.  Type  of  Entry  1947  1948  1949  1950 

President  Madison .  1946  2191  C3-S-A4  2-  1-47  5  5  5  5 

President  McKinley  1946  2192  “  2-12-17  6  3  5  6 

President  Grant .  1945  2189  “  2-14-47*  5  3  —  — 

President  Pierce .  1945  2190  “  2-16-47  5  4  6  5 

President  Taft .  1945  2188  “  2  24-47  5  5  5  6 

President  Jefferson  1946  2193  “  3-  1— 17  s  4  5  —  — 

President  Harding .  1945  Y699  VC2-S-AP3  3-10  48'  1  —  — 

(ex  Jackson  Victory) 

President  Harrison  .  1943  270  C3-S  A2  10-  7-49d  —  —  2  3 


30'  26  23  25 

“Grant  off-subsidy  at  termination  Vov.  12  about  7-30-48:  on  again  in  Kound-the- 
World  at  Boston  about  4-16-50. 

b  Jefferson  on  completion  Vov.  1 1  at  S.  F.  about  10  14-48,  strike  bound,  then  off-subsidv 
for  Vov.  12  at  S.  F.  12-10— IS  to  Boston  3  25  49:  thence  Kound-t  he- World. 

'  Harding  off-subsidy  at  termination  of  Yoy.  I  at  L.  A.  about  5-12  IS;  reassigned  for 
subsidy  on  Round-the-World  alK>ut  3  1-49. 

d  Harrison  off-subsidy  at  termination  Vov.  5  at  I..  A.  about  7  1 1  50;  on  again  Vov.  8 
at  L.  A.  about  11-9-50. 

•  See  note  in  Article  I  -2(0  ( 1 )  hereof. 


I 

| 


i 


BEST  COPY 

from  tho  origin* 
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(2)  Line  B — Bound -the-World  Service 


Owned  Vessels 
President  Monroe 

President  Polk ...  . 

President  Buchanan . 

(ex  Skidmore  Victory) 

President  Fillmore. . 

(ex  Rutland  Victory) 

President  Tyler . 

(ex  Iraq  Victory) 
President  Harding. ....... 

(ex  Jackson  Victory) 
President  Van  Buren 
President  Jefferson 

President  Grant . 

President  Johnson . 

President  Arthur.  .  .  . 

(ex  Dartmouth  Victory) 


Year 

Built 

M.C. 

Hull 

Xo. 

Type 

Approx. 

Date 
of  Entry 

Xo.  of  Sailings  i 
1947  1948  1949  1^50 

1940 

54 

C3-P&C 

3-20-47* 

3 

2 

3 

!3 

1941 

110 

*4 

4-  6-47 

3 

3 

2 

3 

1945 

Y6S5 

VC2-S-AP3 

S-21-47' 

1 

2 

3 

|3 

1944 

VI 04 

u 

2-13-4S* 

— 

2 

— 

1944 

V52S 

H 

2-13-4Sh 

— 

1 

— 

T" 

1945 

V699 

U 

3-  1  -49* 

— 

— 

3 

3 

1943 

269 

C3-S-A2 

3-11-49 

_ 

_  _ 

3 

3 

13 

1946 

2193 

C3-S-A4 

3-26-49* 

— 

— 

3 

1945 

2189 

** 

4-1 6-50 k 

— 

— 

— 

il 

1943 

274 

C3-S-A2 

5  30-50 1 

— 

— 

_ 

2 

1946 

VI 69 

VC2-S-AP3 

2-1 8—5 1 m 

— 

— 

— 

10  i; 


'As  chartered  vessel.  Skidmore  Vov.  10  terminated  at  Boston  about  1-30-48;  title 
taken  at  N.  Y.  2-5— IS  at  commencement  of  Vov.  1  as  owned  Buchanan.  Buchanan  off- 
subsidy  at  X.  V.  termination  Vov.  2  about  12-10-48,  for  two  short  voyages:  on  again" at 
X.  Y.  about  2-7-49  commencement  Vov.  5. 

«  Fillmore  title  acquired  2-13-48:  off-subsidv  at  termination  Vov.  2  at  X.  Y.  about 
12-27-48. 

h  Tvler  title  acquired  2-13-4S:  off-subsidv  at  termination  Vov.  1  at  Boston  about 
G-25-4S. 

1  Harding  (after  3  off-subsidv  voyages)  reassigned  (see  Trans-Pacific  Vov.  1)  commencing 
Vov.  5  at  Boston  about  3-1-49. 

1  Jefferson  (See  Trans-Pacific  Voy.  3-11,  after  off-subsidy  Vov.  12,  reassigned,  com¬ 
mencing  Vov.  T3  at  Boston  about  3-26 — 19. 

k  Grant  (See  Trans-Pacific  Vovs.  5-12),  after  four  off-subsidv  voyages,  reassigned, 
commencing  Voy.  17  at  Boston  about  4-16-50:  off-subsidv  at  completion  Voy.  17  at  N.  Y. 
about  8-17-50:  on  again  at  commencement  Vov.  19  at  Boston  about  l-S-51  (Board  action 
1-25-51). 

1  Johnson  on-subsidy  authorization  by  Commission  action  5-4-50. 

“Arthur  title  acquired  2-14-51  at  Baltimore;  assigned  per  Board  action  2-23-51. 


AVAILABLE 

M  bound  voluma 


— o 

l  — 
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Chartered  Vessels 

Marine  Flier . 

Marine  Snapper 
Mount  Mansfield 
Marine  Leopard 


Willis  Vickery 
Scott  K.  Land 
Louis  McHenry  How- 
Mount  Davis 


M.  C. 

Approx. 

Year 

Hull 

Date 

Built 

No. 

Type 

of  Kntrv 

1945 

750 

C4-S  B5 

1  5  47" 

1946 

2.187 

C4  S  A4 

1  10  47" 

1946 

2369 

*0 

I  -21-47** 

1946 

2386 

2-  5  47” 

1946 

2371 

“ 

2-1S-47' 

1946 

2370 

4  29-47* 

.  .  1946 

2373 

*• 

5  13  47* 

1946 

2366 

•• 

5  24  47* 

.  .  1946 

2372 

*0 

12  20-48* 

1945 

VI 80 

VC2-S-AP3 

811  19* 

(President  Garfield  from  title 
acquisition  about  1-16-51) 


No.  of  Sailings 
1047  1948  1040  1950 
•{  o  _  _ 


“  Flier  withdrawn  upon  completion  of  Voy.  9  at  N.  V  .  Dec.  1948. 

*  Snapper  off-subsidv  upon  termination  Voy.  8  at  N .  V  .  about  8  1  10:  on  again  for  V  oy. 

11  at  Boston  about  5  15  50  (Comm,  action  5  4  50):  off  at  completion  \oy.  II  at  Boston 

about  10-14  50. 

p  Mansfield  withdrawn  uj>on  completion  Voy.  11  at  N.  about  5  24-50  (Comm, 
action  5—4  50). 

«  Leopard  withdrawn  upon  completion  Vov.  6  at  N.  V  •  about  10-8  48. 
r  Rogers  withdrawn  upon  completion  Voy.  6  at  N .  V  .  al>out  9 -.10  48. 

•Willis  Vickery  withdrawn  upon  completion  Voy.  4  at  N.  V.  about  2  21  IS. 

*  Scott  Land  withdrawn  upon  completion  Voy.  6  at  N.  V  .  about  12  .1-  48. 
u  Louis  Howe  withdrawn  upon  completion  Voy.  8  at  N.  \  .  about  1 1-10-48. 

v  Davis  off-subsidv  at  termination  Voy.  10  at  N.  Y.  about  .v  12-50:  on  again  for  \ov. 

12  at  Boston  about *10  26-50:  withdrawn  upon  completion  of  V«>y.  1-  during  February 

1951. 

*  Willamette  off-subsidv  uj>on  completion  of  Voy.  17  at  Boston  about  4  14  .><):  on  again 
for  Voy.  19  at  Boston  about  9-11-50;  off-subsidv  upon  completion  of  Voy.  10  at  Boston 

about  1—15—51 . 

v  The  dates  of  entrv  and  withdrawal  set  forth  in  I  .1(a)(1)  and  I  .1(a)(2)  above 
appraidmate  and  tfi.*  artual will  b,  a,  .l.,.-rn,m.-.l  by  th,  l  ,....-1  «..«■ 


BEST  COPY  AVAILABLE 

from  the  origin*]  bound  velum* 
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[75]  1-4.  Determination  of  Amount  of  Subsidy,  (a)  Sub¬ 

ject  to  all  the  terms  of  this  agreement  and  effective  as  of 
January  1,  1947,  the  United  States  shall,  pursuant  to  Sec¬ 
tion  603(b)  of  the  Act,  pay  to  the  Operator,  as  operating- 
differential  subsidy,  sums  not  exceeding  the  excess  of  the 
fair  and  reasonable  cost  of  insurance,  maintenance,  repairs 
not  compensated  by  insurance,  wages  and  subsistence  of 
officers  and  crews,  and  any  other  items  of  expense  in  which 
the  United  States  shall  find  and  determine  that  the  Operator 
is  at  a  substantial  disadvantage  in  competition  with  vessels 
of  the  foreign  country  hereinafter  referred  to,  in  the  opera¬ 
tion  under  United  States  registry  of  the  vessels  covered  by 
this  agreement,  over  the  estimated  fair  and  reasonable  cost 


of  the  same  items  of  expense  (after  deducting  therefrom 

anv  estimated  increase  in  such  items  necessitated  bv  fea- 
•  • 

turcs  incorporated  pursuant  to  the  provisions  of  Section 
501(b)  of  the  Act)  if  such  vessel  were  operated  under  the 


registrv  of  a  foreign  count  rv 

»  *  v.  • 


whose  vessels  are  substantial 


competitors  of  the  vessels  covered  by  this  agreement. 


[77]  (b)  The  operating-differential  subsidy  rates  incorpo¬ 

rated  herein  are  tentative  only  and  not  final.  The  United 
States  shall  determine  final  rates  as  soon  as  practicable 
and  upon  such  determination  this  agreement  shall  be  modi¬ 
fied  accordingly.  Reference  in  Article  1-5 (a)  hereof  to  “the 
differential  rates  hereinabove  set  forth”  is  to  the  final  rates 
referred  to  in  this  Article  1-4 (b).  Pursuant  to  Article  11-23 
hereof,  not  in  excess  of  75  per  centum  of  the  subsidy  pay¬ 
able,  computed  on  the  basis  of  the  tentative  rates  incorpo¬ 
rated  herein,  may  be  paid  with  respect  to  approved  voyages 
commenced  during  the  calendar  years  1947  and  1948,  subject 
to  such  subsequent  adjustment,  if  any,  as  may  be  necessary 
due  to  determination  of  final  rates. 


* 
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[81]  1-11.  Recapture  Periods.  For  purposes  of  Article 

11-28  hereof,  this  agreement  shall  he  deemed  to  have  con¬ 
tinued  without  interruption  from  October  1,  1PMS,  and  tin* 
initial  period  of  recapture  of  excess  profits  shall  expire 
September  M<».  1048.  The  first  accounting  period  of  the  sec¬ 
ond  recapture  period  shall  end  December  .*'.1,  104*\ 


181]  1-12.  I  ermination  I>nte  of  Aareewnif.  This  agree¬ 

ment  shall  terminate  on  December  Ml,  1 1  >.">7 :  Provided,  how¬ 
ever.  that  t lie  Operator  agrees  that  when  the  Fnited  States 
determines  that  combination  vessels  should  be  built  for  op¬ 
eration  on  the  Operator's  Round-the-World  Service,  the 
Operator  shall  within  120  days  thereafter  present  and  airree 
in  writinir  to  a  construction  program  satisfactory  in  all  im¬ 
portant  details  to  tin*  Fnited  States,  and  upon  the  Oper¬ 
ator's  failure  to  submit  or  a^re**  to  such  a  program  within 
the  allotted  time,  the  Fnited  States  shall  have  the  riuht 
to  forthwith  terminate  this  agreement  with  the  Operator. 


**-*-»* 

f81]  1-14.  Provisions  of  Part  II  of  this  Aorermmt.  (a) 

This  agreement  consists  of  two  parts.  Part  1  'designated 
“Special  Provisions")  and  Part  II  (designated  “Oeneral 
Provisions") ;  annexed  hereto  is  a  true  copy  of  the  said  Part 
II  comprising  and  including  representations  and  warran¬ 
ties  by  the  Operator  and  40  Articles  approved  by  the 
Commission  on  duly  1M.  1040.  as  modified  pursuant  to  Com¬ 
mission  action  of  December  21,  1040.  The  original  of  said 
Part  IT  is  retained  in  the  files  of  the  Maritime  Administra¬ 
tion.  References  herein  to  tin*  Fnited  States  and  in  said 
Part  II  to  the  Commission  shall  be  taken,  where  the  context 
shall  so  require,  also  to  include  the  successor  or  successors, 
under  Reorganization  Plan  No.  21  of  lOfiO  or  otherwise, 
to  the  function  or  functions  of  tin*  Commission  in  connec¬ 
tion  with  which  such  reference  is  made. 
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0>)  Execution  of  the  agreement  on  behalf  of  the  United 
States  shall  constitute  the  written  acknowledgment  required 
by  the  provisions  of  Paragraph  (e)  of  Article  11-21  hereof. 

(c)  Xot withstanding  any  provisions  to  the  contrary  in 
this  Part  I  or  Part  II, 

[82] 

(1)  the  Operator  agrees  to  accept  any  changes  by 
the  United  States  in  the  definition  of  the  term  “Cap¬ 
ital  Necessarily  Employed  in  the  Business”  as  set 
forth  in  (Jeneral  Order  71  of  the  Commission,  includ¬ 
ing.  without  limitation,  changes  with  respect  to  the 
effective  date  of  said  definition: 

(2)  the  Operator  shall  whenever  required  by  the 
United  States  renew  its  warranties  and  representa¬ 
tions  and  submit  such  proof  as  may  be  required  in 
order  to  assure  the  United  States  of  the  continued 
maintenance  on  the  part  of  the’ Operator  of  the  ability, 
experience,  financial  resources  and  other  qualifica¬ 
tions  necessary  to  enable  the  Operator  to  conduct  the 
proposed  operations  of  the  vessels  covered  by  this 
agreement  as  to  meet  competitive  conditions  and  pro¬ 
mote  foreign  commerce  and  in  order  further  to  give 
effect  to  undertakings  given  by  the  Operator  to  con¬ 
duct  its  operations  in  the  most  economical  and  efficient 
manner.  Failure  to  comply  herewith  or  to  correct  any 
deficiencies  as  determined  by  the  United  States  to 
exist  with  respect  to  matters  referred  to  in  this  para¬ 
graph  (c)(2)  shall  constitute  events  of  default  here¬ 
under  and  the  United  States  mav  terminate  this  agree- 
meat  if  any  such  default  shall  continue  for  a  period 
of  thirty  (30)  days  after  notice  thereof  has  been  mailed 
or  telegraphed  by  the  United  States  to  the  Operator: 

(3)  where  permission  is  or  has  been  granted  pur¬ 
suant  to  the  proviso  clause  of  the  first  paragraph  of 
Section  S05(a)  of  the  Act,  in  the  event  of  substantial 


~c 

change  in  the  character  or  extent  of  such  operation 
over  those  conducted  during  193"),  or  if  such  operations 
are  found  to  be  prejudicial  to  the  objects  and  policy 
of  the  Act,  such  permission  may  be  limited  or  ter¬ 
minated  by  the  United  States,  after  notice  to  the 
Operator  and  opportunity  for  hearing,  with  respect 
to  any  or  all  of  the  operations  thus  permitted. 

Part  II  of  this  agreement  shall  be  deemed  modified  to 
conform  herewith. 

***** 


[110]  11-25.  Capital  Reserve  Fund.  Subject  to  the  appli¬ 

cable  provisions  of  the  Act  and  the  rules  and  regulations 
from  time  to  time  adopted  and  proscribed  bv  the  Uommis- 
sion  pursuant  thereto,  there  shall  be  created  and  maintained 
a  capital  reserve  fund,  subject  to  the  joint  control  of  the 
Operator  and  the  Oommission. 

(a)  The  Operator  shall  deposit  in  the  capital  reserve 
fund : 


(1)  Promptly  upon  receipt  thereof,  the  proceeds  of 
all  insurance  and  indemnities  received  by  the  Operator 
on  account  of  the  total  loss  of  any  subsidized  vessel: 
insurance  proceeds  on  account  of  partial  loss  of  any 
subsidized  vessel  in  excess  of  repair  expenditures;  and 
the  proceeds  of  sale  or  other  disposition  of  any  sub 
sidized  vessel : 

[111]  (2)  Not  later  than  90  days  or  within  such  addi¬ 
tional  time  as  the  Uommission  may  grant  after  expira¬ 
tion  of  each  accounting  year,  as  defined  in  Article  11-24 
hereof,  an  amount  equal  to  the  annual  depreciation 
charges  on  the  subsidized  vessel (s)  owned  by  the 
Operator  (computed  on  a  twenty-year  life  expectancy 
of  such  vessel(s))  actually  earned  during  such  account- 


in?  year  from  operation  of  such  vessel(s)  and  the 
services  incident  thereto  over  and  above  the  annual 
expense  of  operation  of  such  vessel (s)  (before  depre¬ 
ciation):  and,  also  to  the  extent  earned,  the  amount, 
if  any,  by  which  such  annual  depreciation  charges  for 
prior  vears  under  this  agreement  shall  have  exceeded 
the  payments  with  respect  thereto  made  into  the  capital 
reserve  fund  out  of  available  net  earnings  for  such 
prior  years: 

(3)  From  time  to  time  during  the  period  of  this 
agreement,  such  percentage  of  the  annual  net  profits 
(without  regard  to  capital  gains  and  capital  losses) 
of  the  operation  of  the  subsidized  vessel (s)  and  serv¬ 
ices  incident  thereto  as  the  Commission  shall  deter- 
mine  is  necessary  further  to  build  up  a  fund  for  re¬ 
placement  of  the  subsidized  vessel(s):  but  the  Com¬ 
mission  shall  not  require  the  Operator  to  make  such 
deposit  of  such  net  profits  in  the  capital  reserve  fund, 
unless  such  net  profits  cumulative  to  the  date  such 

l 

deposit  is  to  be  made  shall  be  in  excess  of  10  per 
centum  per  annum  upon  the  Operator’s  capital  neces¬ 
sarily  employed  in  the  operation  of  the  subsidized 
vessel (s)  and  services  incident  thereto  (determined 
in  the  manner  stated  in  Article  11-29)  from  the  effec¬ 
tive  date  of  this  agreement: 

(4)  From  time  to  time  during  the  period  of  this  j 
agreement,  with  the  prior  approval  of  the  Commission 

in  each  case,  such  additional  amounts  as  the  Operator 
may  desire  to  deposit,  by  transfer  from  the  special  re¬ 
serve  fund  or  otherwise. 

[112] 

(b)  During  the  period  of  this  agreement,  disbursements 
may  be  made  from  the  capital  reserve  fund  (except  as  pro-  j 
vided  in  Paragraph  (c)  of  this  Article  IT-25  and  in  Article 
II-28(b))  for  the  following  purposes  and  no  others: 
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(1)  Payment  of  the  principal  when  due  on  all  notes 
secured  by  mortgage  on  the  subsidized  vessel (s)  held 
by  t  he  Commission  or  id  veil  with  the  prior  approval 
of  the  Commission  for  the  acquisition  of  such  vessel (s) 
by  the  Operator;  and,  with  the  prior  consent  of  the 
Commission  (i)  payment  of  any  sums  owing  but  not 
yet  due  on  such  notes  so  secured,  and  (ii)  payment  of 
the  principal  when  due  of  other  notes  secured  by  mort¬ 
gage  on  the  subsidized  vessel  Is)  given  subsequent  to 
the  acquisition  of  such  vessel (s)  by  the  Operator  for 
the  purposes  described  in  subparagraph  (’2)  hereof; 
and 

(2)  With  prior  approval  of  the  Commission,  (i)  the 
purchase  of  replacement  vessels  or  reconstruction  of 
vessels  or  additional  vessels  to  be  employed  by  the 
Operator  on  an  essential  foreign-trade  line,  route,  or 
service  approved  by  the  Commission,  (ii)  payment  of 
the  principal  when  due  of  notes  secured  by  purchase 
money  mortgage  on  any  such  vessel,  and  (iii)  payment 
of  any  sums  owing  but  not  yet  due  on  such  notes  so 
secured. 

[113] 

'  (c)  If,  during  any  accounting  year,  the  Operator's  gcn- 
eral  funds  have  become  seriously  depleted  by  operating 
losses  on  the  subsidized  vessel (s),  and  the  special  reserve 
fund  created  pursuant  to  Article  1 1-20  hereof  has  been 
exhausted,  the  Commission  may,  in  its  discretion,  permit 
the  Operator  temporarily  to  withdraw  from  its  capital 
reserve  fund  such  excess  therein  on  deposit  over  and  above 
the  amount  necessary  to  pay  the  principal  amount  cur¬ 
rently  due  or  about  to  become  due  on  the  Operator's  mort¬ 
gage  obligation  on  the  subsidized  vessel(s) ;  Provided,  how¬ 
ever.  that  the  sum  so  withdrawn  shall  be  repaid  to  tin* 
capital  reserve  fund  as  soon  as  the  Operator’s  financial 
condition  shall  in  the  judgment  of  the  Commission  permit. 
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(cl)  The  provisions  of  Paragraphs  (a)  and  (b)  of  this 
Article  11-25  shall  he  applicable  to  unsubsidized  vessels 
owned  by  the  Operator  for  whose  purchase,  construction, 
reconstruction,  reconditioning  or  improvement  the  Com¬ 
mission  has  heretofore  authorized  or  may  hereafter  author¬ 
ize  withdrawals  from  the  capital  reserve  fund;  Provided 
that ; 

(1)  The  total  amount  required  to  be  deposited  in 
the  fund  with  respect  to  any  unsubsidized  vessel  shall 
be  limited  to  the  amount  so  withdrawn; 

(2)  The  total  amount  withdrawn  for  payment  of 
notes  secured  bv  mortgage  on  anv  unsubsidized  vessel 
shall  in  no  case  exceed  the  amount  deposited  in  the 
fund  on  account  of  depreciation  of  such  vessel  up  to 
the  time  of  such  withdrawals;  and 

(3)  Except  as  otherwise  in  specific  instances  author¬ 
ized  by  the  Commission,  if  any  unsubsidized  vessel 
shall  be  operated  otherwise  than  on  an  essential 
foreign  trade  line,  route  or  service  approved  by  the 
Commission,  the  fund  shall  prior  to  such  operation  be 
reimbursed  for  the  balance  of  the  amount  so  with¬ 
drawn. 

[  1141  11-26.  Special  Reserve  Fund.  Subject  to  the  appli¬ 

cable  provisions  of  the  Act  and  of  the  rules  and  regula¬ 
tions  from  time  to  time  adopted  and  prescribed  by  the  Com¬ 
mission  pursuant  thereto,  there  shall  be  created  and  main¬ 
tained  a  special  reserve  fund,  subject  to  the  joint  control 
of  the  Operator  and  the  Commission. 

(a)  The  Operator  shall  deposit  in  the  special  reserve 
fund : 

(1)  Not  later  than  90  days  or  within  such  additional 
time  as  the  Commission  may  grant  after  expiration 
of  each  accounting  year,  as  defined  in  Article  11-24 


lu* roof,  tho  amount,  if  any,  of  tin*  not  profits  (without 
regard  to  capital  gains  and  capital  losses)  from  tin* 
operation  of  tho  subsidized  vessel (s)  and  services 
incident  thereto  in  excess  of  10  per  centum  per  annum 
on  the  Operator's  capital  necessarily  employed  in  the 
operation  of  the  subsidized  vessel (s)  and  services  inci¬ 
dent  thereto  remaining  after  deducting  any  payments 
required  to  be  made  from  such  net  profits  into  the 
capital  reserve  fund  on  account  of  depreciation  for  a 
prior  period  or  as  a  deposit  required  by  the  (’ommis- 
sion  pursuant  to  Paragraph  (a)(.‘>)  of  Article  II-2.*> 
hereof.  Provided  that  to  tin*  extent  that  tin*  operating- 
differential  subsidy  otherwise  payable  hereunder  shall, 
pursuant  to  Articles  11-2.'*  and  11-24  hereof,  not 
actually  be  paid  but  accrued  for  the  Operator's  account 
and  shall  be  represented  on  the  Operator's  books  by  a 
contingent  accounts  receivable  item  against  the  Com- 
mission  as  a  partial  or  complete  offset  to  the  recapture 
accrual,  the  Operator  shall  be  excused  from  making 
deposits  in  the  special  reserve  fund;  Provided  further 
that  to  the  extent  that  any  amount  paid  to  the  Operator 
by  the  Commission  reduces  the  balance  in  such  con¬ 
tingent  receivable  account  against  the  Commission, 
such  amount,  unless  it  is  forthwith  deposited  in  the 
fund,  shall  be  considered  as  withdrawn  under  Section 
(JOT ( h)  of  the  Act ; 

1 115]  (2)  From  time  to  time,  with  the  prior  approval  of 
the  Commission  in  each  case,  any  additional  amounts 
that  the  Operator  may  desire  to  deposit. 

(b)  During  the  period  of  this  agreement  disbursements 
may  be  made  from  the  special  reserve  fund  for  the  following 
purposes  and  no  others: 

(1)  Reimbursement  to  the  Operator’s  general  funds 
for  any  losses  in  the  operation  of  the  subsidized  ves- 
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sel(s)  and  services  incident  thereto  sustained  during  j 

the  period  of  this  agreement; 

(2)  Reimbursement  to  the  Operator’s  general  funds  | 

for  current  operating  losses  on  completed  voyages  of  ! 

subsidized  vessel (s)  whenever  the  Commission  shall  | 

determine  that  it  is  improbable  that  such  current  losses  i 

will  be  made  up  by  profits  on  other  voyages  during  j 

the  current  vear; 

* 

C>)  Transfer  to  the  capital  reserve  fund,  with  the  j 

i 

prior  consent  of  the  Commission  in  each  case,  of  such  | 

| 

amounts  as  the  Operator  may  desire: 

(4)  Payment,  as  provided  in  Article  11-28  hereof,  of  ! 

amounts  due  from  the  Operator  to  the  Commission  as  | 

reimbursement  for  operating-differential  subsidy  pay-  | 

meats  received  by  the  Operator.  To  the  extent,  how-  i 

ever,  that  after  such  payment  the  balance  remaining  in  j 

the  special  reserve  fund  would  be  less  than  5  per  centum  | 

of  the  Operator's  capital  necessarily  employed  in  the  j 

operation  of  the  subsidized  vessel (s)  and  services  inci-  j 

dent  thereto,  such  reimbursement  shall  be  deferred  ! 

until  the  amount  on  deposit  in  the  fund  shall  be  suffi-  j 

eient  to  leave  a  balance  remaining  after  such  reimburse-  j 

meat  at  least  equal  to  such  5  per  centum,  or  if  this  j 

agreement  shall  earlier  terminate  then  until  such  termi-  i 
'  .  .  .  j 

nation;  Provided  that  the  deferment  provided  in  this  I 

subparagraph  (4)  shall  not  be  granted  to  the  extent  ! 

that  the  reduction  in  the  balance  in  the  special  reserve  j 

fund  below  5  per  centum  of  the  Operator’s  capital  nec-  j 

essarily  employed  is  attributable  to  (i)  the  deposit  in  j 

the  capital  reserve  fund  of  earnings  which  would  other-  j 

wise  have  been  deposited  in  the  special  reserve  fund,  j 

or  (ii)  the  transfer  of  funds  from  the  special  reserve  j 

fund  to  the  capital  reserve  fund;  in  such  event  the  ! 

Operator  shall  deposit  in  the  special  reserve  fund  from  j 

its  general  funds  an  amount  sufficient  to  permit  pay-  j 


I 
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went  to  the  Commission  of  the  full  reimbursement 
otherwise  required  hereunder.  Such  deposit  from 
general  funds  for  this  purpose  may,  with  the  Com¬ 
mission's  approval,  he  treated  as  an  advance  deposit 
of  future  earnings  required  to  he  deposited  in  the 
special  reserve  fund : 


(a)  Withdrawal,  if  the  Commission  approves,  for 
payment  into  the  Operator’s  general  funds  or  for  dis¬ 
tribution  as  a  special  dividend  or  as  a  bonus  to  officers 
or  employees,  of  some  or  all  of  the  excess  over  f>  per 
centum  of  capital  necessarily  employed  in  the  business 
remaining  in  the  special  reserve  filial  after  disburse¬ 
ments  in  accordance  with  subparagraphs  (1),  (2),  (3) 
and  (4)  of  this  Article  1 1 -26(b). 


* 


* 


* 


[11SJ  II-2K  Recapture  of  Excess  Profits,  (a)  At  the  end 
of  the  initial  period  of  recapture  set  forth  in  Part  1  hereof, 
at  tla*  expiration  of  each  subsequent  l()-year  period  during 
which  this  agreement  shall  have  been  in  effect,  and  upon  the 
termination  of  this  agreement,  the  Commission  shall  deter¬ 
mine  the  amount  of  the  net  profits  of  the  Operator  on  its 
subsidized  vessel (s)  and  services  incident  thereto  (without 
regard  to  capital  , trains  and  capital  losses)  during  such  ini¬ 
tial  period  of  recapture,  such  subsequent  10-year  period, 
or  the  period  ( from  the  date  of  this  agreement  or  t lie  expira¬ 
tion  of  the  last  preceding  period,  as  the  case  may  he)  to 
the  termination  of  this  agreement,  after  deduction  of  de¬ 
preciation  charges  based  upon  a  20-year  life  expectancy  of 
the  subsidized  vessel(s).  Forthwith  upon  such  determina¬ 
tion,  if  such  net  profit  for  any  such  period  has  averaged 
more  than  10  per  centum  per  annum  upon  the  Operator’s 
capital  investment  necessarily  employed  in  the  operation 
of  the  subsidized  vessel(s),  service(s),  route(s),  and  line(s). 


the  Operator  shall  pay  to  the  Commission  an  amount  equal 
to  one-half  of  such  profits  in  excess  of  10  per  centum  per! 
annum  as  partial  or  complete  reimbursement  for  operating-  j 
differential  subsidy  payments  received  by  the  Operator  fori 
such  period,  but  the  amount  of  excess  profits  so  recaptured] 
shall  not  in  any  case  exceed  the  amount  of  the  operating- ! 
differential  subsidy  payments  theretofore  made  to  the  j 
Operator  for  such  period  under  this  agreement,  and  the  pay-  j 
mont  of  such  reimbursement  to  the  Commission  shall  be  ] 
subject  to  tin'  provisions  of  Section  607  of  the  Act  and  ] 
Articles  11-26  and  11-29  hereof. 

(h)  In  the  event  of  termination  of  this  agreement,  any  ] 
reimbursement  previously  deferred  under  Paragraph  j 
(b)(4)  of  Article  11-26  hereof  and  any  reimbursement  due  j 
under  this  Article  II-2S  shall  be  pavable  from  anv  amounts  | 
t hen  in  the  special  reserve  fund  and  the  capital  reserve 
fund:  Provided  that  any  balance  of  such  reimbursement  j 
not  paid  out  of  the  said  reserve  funds  shall  be  payable  out  j 
of  any  other  assets  of  the  Operator.  The  amount  so  pay-  j 
able  from  such  other  assets  shall  not  exceed,  however,  the  j 
aggregate  of  (i)  any  amounts  transferred  to  the  general  j 
funds  of  the  Operator  from  either  of  such  reserve  funds  ] 
and  not  repaid  thereto;  (ii)  earnings  deposited  in  the  capi-  ] 
tal  reserve  fund  that  would  otherwise  have  been  deposited  i 
in  the  special  reserve  fund;  (iii)  amounts  transferred  to  the 
capital  reserve  fund  from  the  special  reserve  fund;  and  ] 
( i v )  prepayments  of  amounts  not  due  before  one  year  after  j 
the  date  of  termination  of  this  agreement  which  have  been 
made  from  the  capital  reserve  fund  pursuant  to  Article 
11-25  (b)(l)(i).  | 

(c)  Within  90  days  after  expiration  of  each  recapture 
period  or  after  termination  of  this  agreement  the  Operator  ] 
shall  if  required  bv  the  Commission,  pay  to  the  Commis¬ 
sion  not  loss  than  90  per  centum  of  the  amount  estimated 
by  the  Commission  to  be  payable  as  such  reimbursement 
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in  accordance  with  the  provisions  of  this  Article  and  the 
rules  and  regulations  from  time  to  time  prescribed  by  the 
Commission  less  any  unpaid  subsidy  which  would  otherwise 
he  'payable  upon  determination  by  the  Commission  of  the 
net  prolits  of  the  Operator  pursuant  to  this  Article;  Pro¬ 
vided  that  no  deduction  shall  be  made  from  that  portion 
of  the  recapture  accrual  applicable  to  the  period  ended 
December  31.  114b  for  unpaid  subsidy  appplicable  to  the 
period  subsequent  thereto:  Provided  further  that  in  any 
event  the  Operator  shall  have  60  days  within  which  to  make 
such  payment  from  the  date  of  notice  of  the  Commission's 
requirement  thereof. 

[120]  11-20.  Determination  of  "Set  Earnings"  or  "Set 

Profits"  and  "('apital  Seres  so  rily  Employed  in  the  Easi¬ 
ness"  or  "('ajtital  Investment  Secessarily  Employed  in 
the  Op*  ration  of  the  Subsidized  l’rssel(s),  Scrriec(s). 
Routef s ).  and  IAne(s)."  For  the  purposes  of  this  agree¬ 
ment  : 

(a)  “net  earnings”  or  “net  profit"  shall  In*  determined 
as  provided  in  the  applicable  rules  and  regulations  adopted 
and  prescribed  by  the  Commission  in  its  General  Order  Xo. 
31,  as  amended  from  time  to  time; 

'(b)  “capital  necessarily  employed  in  the  business"  and 
“capital  investment  necessarily  employed  in  the  opera¬ 
tion  of  tin*  subsidized  vessel(s).  serviee(s),  route(s),  and 
line(s)"  shall,  with  respect  to  all  annual  or  other  account¬ 
ing  periods  which  terminated  concurrently  with  or  prior 
to  the  termination  of  the  recapture  period  which  was  cur¬ 
rent  on  December  31,  1!46,  lx*  determined  as  provided  in  the 
applicable  rules  and  regulations  as  adopted  and  prescribed 
by  the  Commission  in  its  General  Order  Xo.  31,  as  amended, 
exclusive,  however,  of  the  provisions  of  General  Order  71  ; 

(c)  with  respect  to  all  annual  or  other  accounting  periods 
terminating  subsequent  to  the  annual  or  other  accounting 
periods  mentioned  in  subparagraph  (b)  hereof,  and  in  tin* 
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case  of  contracts  taking  effect  on  or  after  January  1,  1947, 
the  provisions,  oi  General  Order  No.  71,  as  amended  from 
lime  to  time,  detining  the  terms  “capital  necessarily  em¬ 
ployed  in  the  business*'  and  “capital  investment  neces¬ 
sarily  employed  m  the  operation  of  the  subsidized  vessei(s), 
service (s),  route(s),  and  line(s)’*,  shall  be  controlling,  and 
the  provisions  of  General  Order  No.  31,  as  amended  from 
time  to  time,  shall  be  applicable  only  to  the  extent  that  such 
provisions  are  consistent  with  the  provisions  of  General 
Order  No.  71,  as  amended  from  time  to  time. 


•x-  *  *  * 

[831  lx  Witness  Whereof,  the  parties  hereto  have  ex- 
ocuted  this  agreement  in  quintuplieate  as  of  the  day  and  j 
year  first  above  written  and  actually  on  the  5th  day  of  Oc-  ! 
toiler,  1951. 


United  States  of  America, 
By:  Federal  Maritime  Board, 


(Seal) 

Attest : 

By:  A.  J.  Williams, 


I 

j 

Secretary. 


R.  L.  McDonald, 

„  I  ssista  ti  t  Secret  a  ry. 

American  President  Lines,  Ltd., 

By :  George  Killion, 

(Seal)  President. 


Attest : 


J.  A.  Tognetti, 

Secretary. 

Assistant  General  Counsel , 

Approved  as  to  form: 

Elmer  E.  Metz, 

Assistant  General  Counsel  Federal  Maritime  Board. 

T.  Lisi 

! 

i 


I,  J.  A.  Togxetti.  certify  that  I  am  the  Secretary  of  the 
corporation  named  as  Operator  in  the  within  contract; 
that  Geokoe  Kii.uon,  who  signed  the  said  contract  on  hchalf 
of  the  Operator,  was  the  President  of  said  corporation,  that 
I  know  his  signature,  and  his  signature  thereto  is  genuine; 
and  that  said  contract  was  duly  signed,  sealed,  and  attested 
for  and  in  behalf  of  said  corporation  by  authority  of  its 
governing  body. 

J.  A.  Toonktti. 

[168]  Svitlemextal  Sthtlation  Between  the  Parties 

It  i>  hereby  stipulated  and  agreed  between  the  attorneys 
for  the  plaintiff  and  for  the  defendants  as  follows: 

A.  General 

1.  Clarence  G.  Morse,  who  succeeded  Louis  S.  Rothschild 
as  Member  and  Chairman  of  the  Federal  Maritime  Board 
and  as  Maritime  Administrator  on  March  18,  lb.V).  may  be 
substituted  as  a  party  defendant  in  his  place  and  stead. 

L\  The  stipulation  between  the  parties  tiled  with  the  pre¬ 
trial  order  of  March  IT),  1955,  remains  in  full  force  and 
effect,  as  supplemented  by  the  present  stipulation. 

3.  The  parties  agree,  subject  to  the  approval  of  this 

Court,  that  tin*  action  shall  be  tried  upon  a  stipulated  doeu- 

mentarv  record  without  testimonv  from  witnesses  and  with 
*  • 

briefs  and  argument  to  be  submitted  at  a  time  to  be  fixed 

bv  the  Court. 

• 

4.  Attached  hereto  as  Annex  A  is  an  indexed  volume  of 
documents  numbered  from  1  to  88.  The  parties  agree  that 
subject  to  the  objection  of  any  party  on  the  grounds  of 
relevancy,  materiality,  or  competency,  each  of  these  docu¬ 
ments  may  be  treated  as  proved  and  admitted  into  evidence, 
and  the  actual  facts  (but  not  the  conclusions  of  fact  or  law) 
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recited  in  these  documents  may  be  treated  as  proved  and  j 
admitted  in  evidence. 

i 

! 

[169J  B.  Supplemental  Facts 

j 

Subject  to  the  objection  of  any  party  on  the  grounds  of  ! 
relevancy,  materiality,  or  competency,  the  parties  further 
stipulate  and  agree  as  follows: 

a.  All  of  plaintiff’s  vessels  were  requisitioned  by  the 
Government  during  World  War  II,  and  three  were  returned 
after  the  war.  Plaintiff  owned  eight  vessels  when  it  re¬ 
sumed  subsidized  operations.  From  1947  to  1954  the  charac¬ 
ter  and  extent  of  plaintiff’s  vessel  replacement  program 
has  been  the  subject  of  prolonged  discussion  between  plain¬ 
tiff  and  the  Commission  or  Board.  In  1948  plaintiff  began  j 
construction  of  three  combination  vessels  for  its  Round- 
tin*- World  service.  In  September  1950  the  three  vessels  j 
under  construction  were  prior  to  completion  requisitioned  | 
for  Xavv  use,  and  completed  for  Xavy  account. 

(>.  In  1949  plaintiff  filed  application  for  the  construction  j 
of  four  additional  similar  combination  vessels  for  this  serv¬ 
ice.  The  application  for  the  additional  four  vessels  was 
thereafter  withdrawn.  The  resumption  addendum  executed  j 
on  October  5,  1951,  provided  that  plaintiff  would  be  re¬ 
quired  to  submit  at  a  certain  time  thereafter  a  satisfactory 
vessel  replacement  program.  Pursuant  to  this  require- 

i 

mont,  plaintiff  and  the  Board,  acting  on  behalf  of  the  United 
States,  reached  agreement  upon  plaintiff's  vessel  replace¬ 
ment  program  for  the  Round-the-World  and  trans-Pacific 
passenger  services  in  July  1954,  and  on  December  31,  1954, 
for  its  other  services  as  well. 

7.  In  October  1938,  incident  to  a  financial  reorganization, 
about  92r£  of  the  voting  stock  of  the  plaintiff  was  trans¬ 
ferred  to  the  Commission,  and  plaintiff’s  name  was  changed 


I 


i 

I 

l 


«  ♦ 


from  the  Dollar  Steamship  Line,  Ltd.,  Inc.  to  American 
President  Lines.  Ltd.  From  1943  to  19.32  the  former  owners 
of  the  stock  and  the  Government  were  in  protracted  and  com¬ 
plex  litigation  over  the  ownership  of  the  transferred  stock. 
This  was  settled  in  .June  1932  by  an  agreement  pursuant  to 
which  the  stock  would  be  sold  under  sealed  bids  to  the  high¬ 
est  bidder,  with  the  proceeds  divided  equally  between  the 
Government  and  the  Dollar  interests.  The  stock  was  sold 
to  its  present  owners  in  November  1932. 

[  1 70 J  S.  Plaintiff,  from  the  resumption  of  subsidized  opera¬ 
tions  on  .January  1,  1947,  conducted  its  vessel  operations  in 
conformity  with  the  requirements  fixed  by  the  Board.  After 
plaintiff  executed  its  resumption  addendum  on  ()etol>er  3, 
1931,  plaintiff  was  paid  operating  differential  subsidy  to 
cover  the  period  .January  1,  1947-October  3,  1931,  and  has 
been  paid  subsidy  for  all  subsequent  periods. 

9.  Plaintiff  submitted  sailing  schedules  each  month  which 
were  duly  examined  and  approved  by  the  Commission.  On 
June  16,  1949,  A  PL  paid  to  the  Fnited  States  $6,102,000  on 
account  of  subsidy  recapture  for  that  part  of  the  10-year 
recapture  period  ending  March  30,  1942. 

10.  Plaintiff's  witnesses  if  called  would  testify  that  its 
current  assets  and  current  liabilities  on  August  30,  1931, 
were : 


Current  Assets 

( ‘ash  and  marketable 

i  securities  .  .  $  3,431  .(MX) 

Receivables  .  28.0fi0.0001 

Inventories,  supplies, 

1  spare  parts .  fill. (KM) 

$32, 102. OtM) 

•The  receivables  consisted  of: 

Accrued  subsidy  less  es¬ 
timated  recapture  $20. 166. (MM) 

( )t  her  receivables .  7 . 804  ,(MK) 

$28,060  .(MM) 


Current  Liabilities 


N  otes  payable .  .  $  213, 000 

Accounts  payable  and 

accruals .  II.  706 .  (KM) 

Federal  income  tax  3 . 1  SO ,  (MX) 

Advance  ticket  sales 
and  deposits  1  . 072 .  (KM) 

Owing  to  subsidiary  1.460. (MM) 

$18,600,000 

Without  Accrued  Subsidy 
Current  assets .  11.036.000 

Deficit  in  current  posi¬ 
tion .  $  6.673.000 


BEST  COPY  AVAILABLE 

from  the  trlgliul  bound  velum* 
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11.  Plaintiff's  witnesses  if  called  would  testify  that  ac¬ 
cording  to  its  books  plaintiff's  “capital  necessarily  em¬ 
ployed"  for  the  periods  here  in  issue  would  be  estimated  as 
follows : 

"C’:tpit;il  Necessarily  Kmployed”  by  APL 

Under  Under 

G.  O.  31  G.  O.  71 

Year  11*47  .  S20 . 099 .  (XX)  §14,456.000 

Jan.  1  -Sept.  30.  194S .  18.098.000  13.356.000 

Amount  of  Profit  (10%  of  “Capital  Necessarily  Kmployed”) 

Not  Subject  to  Any  Recapture 

Under  Under 

G.  O.  31  G.  O.  71 

1947  .  §  2.009,900  §  1.445.600 

1 948  (entire  year)  .  1 . 809 .  S00  1 . 335 . 600 

Due  to  the  complexities  of  combined  subsidy  and  tax  ac¬ 
count  ing  the  roughly  $5,000,000  difference  under  the  defi¬ 
nitions  of  “Capital  Necessarily  Employed”  is  difficult  to 
translate  into  an  annual  difference  in  recapturable  income, 
but  the  amounts  involved  are  substantial. 

[171] 

12.  American  Export  Line  and  New  York  &  Cuba  Mail 
Line  were  subsidized  operators  before  the  war,  each  with  a 
recapture  period  ending  December  31,  1947.  Each  waived 
subsidy  for  the  year  1947  and  on  June  6,  1951,  and  August 
10,  1951,  respectively,  entered  into  resumption  addenda  to 
their  operating-differential  subsidy  contracts,  effective  as 
of  January  1,  1948. 

13.  When  plaintiff  executed  its  resumption  addendum  on 
October  5,  1951,  plaintiff  had  knowledge  that  the  Board 
had  undertaken  reconsideration  of  G.  O,  71  in  consequence 
of  criticism  by  the  Comptroller  General  (Audit  Report  for 
1948  and  1949,  H.  Doc.  No.  465,  81st  Cong.,  2d  Sess.)  and 
the  House  of  Representatives  Committee  on  Expenditures 


in  the  Executive  Departments  (  H.  Rpt.  No.  21(4,  81st  (  ’oiilt., 
2d  Sess.,  p.  .">1 ) . 

14.  Plaintiff's  accounts  for  the  10-year  recapture  period 
ending  September  30,  1948,  have  not  yet  been  finally  audited 
by  the  Maritime  Administration.  On  March  1(5,  197)7),  tin* 
field  auditors  sent  their  audit  of  the  1947  accounts  to  plain¬ 
tiff.  who  commented  thereon  on  March  28,  197);").  1’nder 
ordinary  procedures  the  field  audit  is  sent  to  Maritime  Ad- 
fiiinist ration  headquarters  for  review.  This  has  in  the  past 
taken  a  year  or  more  but  is  expected  now  to  be  a  substan¬ 
tially  lesser  period.  The  accounts  for  the  period  January  1- 
September  .‘>0,  1948,  have  not  yet  been  audited  in  the  field. 
Subject  to  such  audit,  the  Government  has  paid  to  plain¬ 
tiff  90  per  cent  of  the  subsidy  accrued  during  the  period 
January  1,  1947  to  September  30,  1948,  less  recapture,  as 
computed  on  the  basis  of  plaintiff’s  accounts.  I’pon  com¬ 
pletion  of  the  audit,  the  accounts  running  between  plaintiff 
and  the  Government  will  be  appropriately  adjusted. 


May  26.  197)7). 


Warner  \Y.  Garner. 

At  tor  nn/  for  the  plaintiff. 

Edward  H.  Hickey, 

Attorney.  Depart  went  of  ./  ustire. 

Attorney  for  the  defendants. 


[172]  Index  of  Stipulated  Documents 


I.  Kxhibiu*  to  the  Complaint 
Date 

A.  12/21/49  Text  of  G.  O.  71. 

H.  9/17/52  Amendment  1  to  G.  O.  71. 

C.  9/17/52  Report  of  Federal  Maritime  Board  and  Maritime  Ad¬ 

ministrator  on  reconsideration  of  the  effective  date  of 
G.  O.  71. 
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II.  Exhibit*  to  the  Answer 


Date 

1.  7/23/46 

2.  8/12/46 

3.  11/20/46 

4.  10/  5  51 


Letter,  Commission  to  plaintiff,  advising  plaintiff  it 
must  file  applieation  for  resumption  of  subsidized 

operations.  ...  , 

Supplemental  applieation  of  plaintiff  tor  resumption  of 
subsidized  operations.  ,  . 

Letter,  Commission  to  plaintiff,  transmitting  draft  of 
proposed  amendment  to  G.0.31. 

Resumption  Addendum  to  plaintiff  s  operating-dif¬ 
ferential  subsidy  eontraet. 


III.  Documents  Annexed  to  Stipulation  of  the  Parties 


No. 

1. 

o 

0»  • 

Date 
6/11/40 
3/ IS  46 

3. 

5/22  46 

4. 

7,  12  46 

3] 

5. 

12/10  46 

6. 

12  13  46 

4  . 

2  11  47 

S. 

2  25  47 

9. 

3/  4/47 

10. 

3/  6/47 

11. 

3/31/47 

12. 

6/  9/47 

13. 

7/  9/47 

Text  of  pertinent  portion  of  G.  O.  31. 

Letter,  Commission  to  plaintiff,  granting  permission 
to  transfer  vessels  from  one  subsidized  service  to 
another. 

Press  Release — Commission  designates  32  foreign 
trade  routes  as  essential. 

Application  of  plaintiff  for  resumption  of  subsidized 
operations. 


letter.  Commission's  Government  Aids  Division  to 
plaintiff,  requesting  plaintiff's  agreement  to  postpone¬ 
ment  of  date  of  resumption  of  subsidized  operations 
from  August  1,  1946,  to  January  1,  1947. 

Letter,  plaintiff  to  Commission’s  Division  of  Govern¬ 
ment  Aids,  agreeing  to  proposed  postponement  to 
Januarv  1,  1947.  . 

Letter,  plaintiff  to  Commission  requesting  specific 
standards  for  Commission  approval  or  disapproval  of 
current  sailings  for  subsidy  purposes. 

Letter,  Commission  to  plaintiff,  explaining  tnat  in 
view  of  unsettled  conditions  immediately  post-war, 
only  tentative  approvals  can  be  given  pending  formal 
determinations  of  Commission  establishing  long  range 
subsidy  patterns.  ... 

Letter,  American  Merchant  Marine  Institute,  Inc.,  to 
Commission’s  Director  of  F  inance,  acknowledging  that 
new  definition  of  capital  necessarily  employed  is  to  be 
made  effective  as  of  January  1,  1947,  and  suggesting 
inclusion  of  later  expenditures  in  view  of  this  fact. 
Letter,  Commission’s  Government  Aids  Division  to 
plaintiff,  stating  that  unsettled  post-war  .conditions 
make  determination  of  foreign  cost  data  difficult,  re¬ 
questing  that  each  subsidized  operator  furnish  such 
foreign  cost  data  as  may  be  available, 
letter,  American  Merchant  Marine  Institute,  Inc.  to 
Commission,  requesting  inclusion  of  later  reserve  fund 
expenditures,  in  view  of  proposed  effective  date  ot 
January  1,  1947,  for  revised  definition  of  capital 

necessarily  employed.  . 

Report  of  Commission  on  applications  of  several  oper¬ 
ators  (including  A  PL)  for  resumption.  Published  at 

3  U.  S.  M.  C.  325.  ^  .  .  ,  _ 

Letter,  plaintiff's  A.  B.  Poole  to  Commission  s  Govern¬ 
ment  Aids  Division,  assuring  attempt  to  accumulate 
foreign  cost  data,  and  acknowledging  difficulty  of  so 
doing. 


BEST  COPY  AVAILABLE 

frw»  the  original  bound  volumo 
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No. 

Date 

14. 

7  22  47 

15. 

11  10  47 

[174] 

16. 

12  2  47 

17. 

12/  9  47] 

18. 

1/  5/48 V 
1/  9/48] 
12/10/47 

19. 

1 

3/  8  48 

20. 

3/22/ 48 

21. 

4/13/48 

22. 

1 

5/  4  r48 

23. 

5/24/48 

1 

24. 

7/  9/48 

25. 

8/12/48 

26. 

8/14/48 

27. 

20/14/48 

[175] 

28. 

11/30/48 

Notes*  of  plaintiff's  A.  B.  Toole  summarizing  (^infer¬ 
ence  with  Commission’s  Government  Aids  Division. 
Resumption  addendum  to  lx*  a  complete  substitute  for 
prewar  contracts,  in  view  of  basic  changes  in  world 
economy. 

letter,  plaintiff’s  A.  B.  Boole  to  Commission’s  Division 
of  Government  Aids,  commenting  on  tentative  provi¬ 
sions  to  be  included  in  plaintiff's  resumption  addendum. 

Teletype,  plaintiff  to  Commission’s  Chairman,  stating 
plaintiff  “will  not  l>e  in  a  position”  to  commit  itself 
to  purchase  of  passenger  ships  without  certain  assur¬ 
ances,  and  counter  proposing  that  such  ships  be  built 
bv  the  government  for  cnarter  to  plaintiff. 

Excerpts  from  Commission  actions  approving  use  of 
SSs.  PRESIDENT  WILSON  and  CLEVELAND  in 

subsidized  transpacific  operations, 
letter.  Commission’s  Chairman  to  plaintiff,  stating 
that  Commission  will  study  plaintiff’s  proposals  of 
December  2,  1947. 

letter,  plaintiff  to  Commission's  Chairman  rejx»rting 
conclusion  of  plaintiff’s  Board  of  Directors  "that 
existing  circumstances  make  it  advisable  to  withhold 

Imrchase  at  this  time.” 

setter,  Commission’s  Chairman  to  plaintiff,  reuuesting 
clarification  of  plaintiff’s  program  for  required  vessel 
replacement. 

Notes  of  plaintiff’s  A.  B.  Boole:  route  descriptions  for 
use  in  resumption  addendum. 

Is-tter,  Commission’s  Chairman  to  plaintiff,  requesting 
plaintiff's  prompt  decision  on  shipyards’  bids  for  vessel 
construction,  opened  on  4/Jiff  4N;  ami  declining  to 
build  subsidized  vessels  at  Government  expense  for 
charter  to  plaintiff. 

I**tter.  Commission’s  Chairman  to  plaintiff,  renewing 
request  of  May  4,  1948,  re  replacement  program;  em¬ 
phasizing  urgency  in  view  of  time  limit  for  acceptance 
<if  shipyard  bids  invited  for  construction  of  slops  lor 
plaintiff’s  Itound-the- World  service, 
letter,  Commission’s  Chairman  to  plaintiff,  again  de¬ 
clining  to  construct  vessels  at  government  cxjiense  for 
charter  to  plaintiff;  requesting  plaintiff's  prompt  con¬ 
sideration  of  shipyard  bids  on  plaintiff's  proposed 
vessels ;  reiterating  need  for  plaintiff  s  realistic  con¬ 
sideration  of  replacement-construction  program;  re¬ 
questing  early  appearance  before  Commission  for 
discussion  of  such  program. 

Commission’s  staff  makes  tentative  prqjmsals  to  plain¬ 
tiff  as  to  resumption  addendum  provisions  and  con¬ 
struction-replacement  program. 

Extract  from  Minutes  of  plaintiff’s  Board  of  Directors 
plaintiff’s  A.  B.  Boole  reports  to  Board  that  vessel 
construction-replacement  program  must  be  adopted; 
such  program  is  necessary  preliminary  to  conclusion 
of  resumption  addendum. 

Extract  from  Minutes  plaintiff’s  Board  of  Directors 
plaintiff’s  G.  Killion  reports  that  subsidy  payments 
should  be  coming  in  early  in  1949. 

Teletype,  plaintiff's  N.  M.  Brinson  to  plaintiff's  G- 
Killion,  advising  that  Commission  rejected  proposed 
Supplement  2  to  G.  O.  31,  and  directed  renewed  study 
by  staff  of  redefinition  of  capital  necessarily  employed. 


BEST  COPY  AVAILABLE 
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No.  Date 

29.  2/  2 '49 

30.  2/  7/49 

31.  2/24/49 

32.  3/14/49 

33.  4/  1  49 

34.  5  10  49 

35.  5  13  49 

30.  5  31/49 

37.  0/24/49 

[170] 

38.  0/27/49 

39.  7/  1 /4» 

40.  7/14/49 

41.  8/  4/49 

42.  8/ 10/49 

43.  8/11/49 


Letter,  plaintiff  to  Commission's  Chairman,  requesting 
that  in  light  of  new  vessel  construction,  plaintiff  be 
assured  of  operating  subsidy  contracts  covering  a 
twenty  year  period. 

Circular  letter  from  Commission's  General  Counsel  to 
all  subsidized  operators,  transmitting  draft  of  revised 
standard  form  of  resumption  addendum,  and  inviting 
operators'  comments  thereon. 

Letter,  Commission's  Chairman  to  plaintiff,  stating 
that  Commission  will  study  plaintiff's  proposal  of 
February  2,  1949. 

Letter,  plaintiff's  A.  B.  Poole  to  Commission,  proposing 
that  plaintiff  be  excused  until  subsidy  payments  were 
received  from  making  certain  deposits  for  reserve 
funds  in  accordance  with  provisions  of  G.  O.  31. 

Letter,  Commission's  Secretary  to  plaintiff's  A.  B. 
Poole,  authorizing  postponement  of  deposits  into  re¬ 
serve  funds  as  requested  on  March  14,  1949,  and  ad¬ 
vising  that  allocation  of  the  deposits  would  await 
definition  of  capital  necessarily  employed, 
letter,  Commission's  Cost  Analysis  Division  to  plain¬ 
tiff’s  A.  B.  Poole,  reporting  difficulties  being  en¬ 
countered  in  determination  of  foreign  competition  and 
cost  data. 

Letter,  Commission's  Secretary  to  plaintiff,  outlining 
in  detail  the  Commission's  adoption  of  principal  pro¬ 
visions  for  inclusion  in  plaintiff's  resumption  addendum, 
and  requesting  that  plaintiff  indicate  its  concurrence 
on  attached  copy  of  letter  and  return  it. 

Letter.  Commission's  Bureau  of  Government  Aids  to 
plaintiff's  A.  B.  Poole,  explaining  that  Commission  no 
longer  has  representatives  of  its  own  in  foreign  coun¬ 
tries,  but  must  rely  instead  upon  State  Department's 
Foreign  Service  officers  and  upon  operators'  coopera¬ 
tion  in  compiling  foreign  cost  data. 

Excerpts  from  staff  recommendation  to  Commission, 
recommending  reduction  of  basic  charter  hire  on  SSs. 
PRESIDENT  CLEVELAND  and  WILSON,  in  view 
of  inability  to  determine  precisely  the  amount  of 
accruing  subsidy. 


Action  of  Commission  authorizing  extension  of  charter 
with  subsidy  and  reaffirming  essentiality  of  plaintiff’s 
trans-Pacific  passenger  service. 

Letter,  plaintiff’s  A.  B.  Poole  to  Commission’s  Secre¬ 
tary,  acknowledging  Commission’s  letter  of  May  13, 
1949,  and  stating  that  plaintiff  "concurs”  therein, 
subject  to  certain  “refinements." 

Letter,  Commission’s  Assistant  Secretary  to  plaintiff, 
acknowledging  “your  letter  of  July  1,  1949,  concurring 
in  substance  in  the  action”  of  the  Commission,  and 
stating  that  suggestions  for  certain  modifications  would 
be  studied  by  Commission's  staff. 

Letter,  Commission’s  Division  of  Cost  Analysis  to 
plaintiff's  M.  L.  Fein,  reporting  progress  on  foreign 
cost  data,  and  pointing  out  some  further  difficulties  in 
compiling  the  same. 

Letter,  plaintiff’s  M.  L.  Fein  to  Commission’s  Cost 
Analysis  Division,  transmitting  additional  foreign  cost 
data. 

Letter,  plaintiff’s  M.  L.  Fein  to  Commission’s  Cost 
Analysis  Division,  transmitting  further  information 
on  foreign  cost  data. 
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No. 

44. 

Date 

S  16 '49 

45. 

S  24  49 

40. 

9/  S  49 

47. 

10/  (3  49 

4S. 

10/17/49 

49. 

11/  3/49 

49a. 

12/  3/49 

m  % 

1 

50. 

12/27/49 

51. 

51a. 

1/11/50 

1/12/50; 

52. 

2/10/50 

53. 

2/27/50 

54. 

2/27/50 

55. 

2/13/50 

5(3. 

2/20/50 

57. 

2/21/50 

letter,  plaintiff’s  A.  B.  Poole  to  Commission’s  (I. 
Helmbold,  reporting  further  study  hy  plaintiff  of 
vessel  replacement  program.  and  expressing  eoneern 
over  delay  in  executing  resumption  addendum, 
letter.  Commission's  Secretary  to  plaintiff,  trans¬ 
mitting  tentative  ri*definition  of  capital  necessarily 
employed,  (l.  ().  71.  and  inviting  operators'  comments. 
Letter,  plaintiff’s  M.  L.  Fein  to  Commission’s  Division 
of  Cost  Analysis,  transmitting  supplemental  foreign- 
flag  data. 

letter,  plaintiff’s  M.  L.  Fein  to  Commission’s  Division 
of  Cost  Analysis,  transmitting  supplemental  foreign 
cost  data. 

Kxeerpts  from  transcript  of  conference  between  Com¬ 
mission’s  representatives  and  those  of  subsidized  lines, 
on  provisions  of  protiosed  (I.  O.  71. 

Kxcerpt,  Minutes  plaintiff's  Hoard  of  Directors:  plain¬ 
tiff’s  A.  B.  Poole  report*  current  status  of  Commission’s 
foreign  cost  studies  ami  provision  of  resumption 
addendum. 

letter,  plaintiff’s  Killion  to  Commission,  requesting 
that  the  subsidy  agreement  be  changed  to  permit  the 
use  of  9  rather  than  5  vessels  in  the  trans- Pacific 
freight  service. 

letter.  Commission's  Secretary  to  plaintiff,  advising 
that  Commission  grants  plaintiff's  request  for  exten¬ 
sion  of  deadline  on  submission  of  replacement  program 
from  December  .'i 1 ,  1949,  to  June  30,  1950. 

letters,  Commission’s  District  Auditor  to  plaintiff, 
sjwcifving  procedure  for  preparation  of  vouchers  tor 
subsidy  payments. 

letter,  Commission’s  Secretary  to  Mi  Mire- McCormack 
Lines,  Inc.,  advising  that  Commission  has  approved 
detailed  provisions  for  inclusion  in  Moor«*-Mc(  'ormaek's 
resumption  addendum  contract,  and  requesting  that 
Moore- McCormack  indicate  concurrence  bv  signing 
and  returning  attached  copy. 

Concurrence  not<*d  on  copy  attached  to  Document  52 
by  Moore- McCormack's  A.  \.  Moore,  with  note  that 
separate  request  is  being  made  for  changes. 

Is*tter,  Moore-McCormack’s  A.  V.  Moore,  President, 
to  Commission's  Secretary,  outlining  suggested  changes 
in  provisions  set  forth  in  Commission’s  letter  of 
February  10,  1950. 

Letter,  plaintiff's  N.  M.  Brinson  to  Commission’s 
Secretary,  requesting  postponement  of  Commission's 
action  on  plaintiff’s  letter  of  December  3,  1949,  sug¬ 
gesting  changes  in  number  of  vessels  and  sailings  in 
plaintiff’s  trails- Pacific  freight  service  pending  plain¬ 
tiff’s  further  consideration  of  the  matters  which  it  re¬ 
quested. 

Kxeerpts  from  testimony  before  the  Sub-committee  of 
of  the  House  Committee  on  Kxpenditures  in  the  Kxecu- 
tive  Departments  (81st  Cong.,  2d  Sess.,  pp.  197  199, 
204,  219,  228-231).  Discussion  of  proper  effective 
date  for  G.  ().  71 . 

Letter,  Commission’s  Secretary  to  plaintiff,  advising 
that  Commission  agrees  to  postpone  consideration  of 
plaintiff’s  request  for  changes  in  number  of  vessels 
anil  sailings  in  plaintiff’s  trans- Pacific  freight  service, 
as  requested  by  plaintiff  on  February  13,  1950. 
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58. 
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Date 
3/  3/50 
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59. 

3/  3/50 
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60. 
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61. 

3/  8/50 
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62. 

3  29  50 

a 

62a. 

4/18/50 
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03. 

5/  S,  50 
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64. 

5/18/50 

65. 

7/  6/50 
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66. 

7/10  50 
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67. 

9/  6/50 
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6S. 

10/  5/50 
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69. 

11/10/50 

A 

70. 

12/19/50 

'  AVAILABLE 

tl  bound  voluma 


Letter,  plaintiffs  A.  B.  Poole  to  Commission’s  Chain- 
man,  pointing  out  difficult  fiscal  position  of  plaintiff 
in  view  of  large  subsidy  accruals  as  yet  unrealized  an<|l 
requesting  authority  to  advise  auditors  that  subsidy 
contract  may  reasonably  be  expected  during  calendar 
year. 

Letter,  Commission's  Bureau  of  Government  Aids  to 
plaintiff,  inquiring  as  to  what  changes  plaintiff  maj' 
contemplate  requesting  in  scheduled  minimum  voyagp 
requirements. 

Telegram,  Commission’s  Chairman  to  plaintiff’s  A.  Bi. 
Poole,  advising  that  plaintiff  may  reasonable  expect 
resumption  addendum  to  be  concluded  during  current 
calendar  year. 

Memorandum,  Commission’s  Bureau  of  Government 
Aids  to  Commission’s  Chairman,  pointing  out  furthelr 
difficulties  encountered  in  the  compilation  of  adequate 
foreign  cost  data  for  plaintiff's  passenger  vessels  and 
requesting  extension  of  time. 

Letter,  applicant’s  G.  Killion  to  Commission’s  Bureau 
of  Government  Aids,  clarifying  plaintiff’s  proposals  oiji 
scheduled  minimum  voyage  requirements. 

Letter,  plaintiff  to  Commission,  suggesting  trade  routt 
and  itinerary  descriptions. 

Letter.  Commission’s  Bureau  of  Government  Aid  to 
plaintiff,  acknowledging  receipt  of  plaintiff’s  proposal? 
dated  April  IS,  1950,  for  revision  of  trade  route  def 
scriptions  and  sailing  frequencies  to  be  established  id 
plaintiff’s  resumption  addendum,  and  advising  that 
Commission’s  staff  will  study  the  same. 

Extracts  from  Sixth  Intermediate  Report  of  Hous<j; 
Committee  on  Expenditures  in  the  Executive  Depart^ 
merits  (H.  Rpt.  No.  2104,  Slst  Cong.,  2d  Sess.,  pp. 
1 0— 11).  Committee  expresses  view  that  G.  O.  7J. 
should  be  made  effective  as  of  January  1,  1947. 
Extracts  Meeting  of  plaintiff’s  Board  of  Directors;; 
plaintiff’s  A.  B.  Poole  reports  recent  discussions  witlji 
Commission's  staff,  and  summarizes  outstanding  prob¬ 
lems  responsible  for  delay  in  execution  of  resumption 
addendum. 

Letter.  Commission’s  Secretary  to  plaintiff,  advising 
that  Commission  has  granted  plaintiff’s  request  for 
postponement  of  deadline  on  plaintiff’s  submission  of 
replacement  program  from  June  30,  1950,  to  December 
31,  1950. 

Letter,  plaintiff’s  G.  Killion  to  FMB’s  Chairman^ 
Admiral  Cochrane,  reviewing  history  of  transactions 
related  to  formulation  of  resumption  addendum,  ancj! 
protesting  against  delays. 

Letter  from  Cochrane,  Maritime  Administrator,  tp 
plaintiff,  acknowledging  plaintiff’s  letter  of  September 
6,  1950,  assuring  plaintiff  of  the  agency’s  cooperation. 
Letter,  plaintiff’s  Killion  to  Cochrane,  Administrator!, 
protesting  against  continuing  doubt  as  to  qualifica1 
tion  of  traus-Pacific  passenger  vessels  for  subsidy,  and 
against  delays  attributable  to  disagreement  on  con¬ 
struction  subsidy. 

Extract  from  Minutes  of  plaintiff’s  Board  of  Directors f 
Board  of  Directors  protests  against  delays  and  appoints 
committee  of  members  to  consider  resumption  addent 
dum  situation. 
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No. 

71. 

Date 
12/29  50 

72. 

1/  5  51 

73. 

1/  9/51 

73a. 

1/  5/51 

74. 

2/  8/51 

75. 

2/12/51 

76. 

3/  1/51 

77. 

3/  0/51 

78. 

3/  8/51 

79. 

4/  3/51 

80. 

5/  7/51 

81. 

6/  1/51 

[180] 

82. 

6/  5/51 

i 

:  83‘ 

6/  7/51 

84. 

7/20/51 

% 


Letter,  Commission's  Secretary  to  plaintiff,  advising 
that  KHM  grants  plaintiff’s  request  for  further  exten¬ 
sion  of  deadline  on  submission  of  replacement  program 
from  December  3 1 ,  1950.  to  June  30,  1951. 

Minutes  of  plaintiff’s  Hoard  of  Directors  Meeting: 
Board  of  Directors’  Committee  submits  rej>ort  on 
resumption  addendum  situation.  The  rejnjrl  protests 
delays  in  conclusion  of  addendum. 

Letter,  plaintiff’s  Killion  to  Cochrane,  Administrator, 
transmitting  report  of  Directors’  committee,  dated 
January  5,  1951. 

Report  of  Committee  of  plaintiff’s  Board  of  Directors 
on  delay  in  execution  of  resumption  addendum. 

Letter,  Commission’s  Office  of  Subsidy  and  Govern¬ 
ment  Aid  to  plaintiff’s  Killion.  reporting  progress  on 
formulation  of  resumption  addendum  as  a  result  of 
conference  between  Commission’s  staff  and  plaintiff's 
representatives,  and  pointing  out  that  replacement 

Program  remains  unsettled. 

.otter,  plaintiff's  Killion  to  Cochrane.  Administrator, 
requesting  permission  to  withdraw  plaintiff's  applica¬ 
tion  of  April  Hi,  1950,  for  construction  and  purchase  of 
four  passenger  ships  for  Round-thi*- World  service, 
letter,  plaintiff's  A.  B.  Boole  to  Administration’s  Divi¬ 
sion  of  Credits  and  Collections,  requesting  permission 
to  pay  regular  dividend  on  preferred  stock  front  earnings 
accumulated  prior  to  December  SI,  1917. 

Letter,  Administration’s  Office  of  Subsidy  and  Govern¬ 
ment  Aid  to  plaintiff’s  Killion.  acknowledging  plain¬ 
tiff’s  withdrawal  of  application  for  construction  of 
four  Round-the- World  passenger  ships;  and  requesting 
early  action  on  plaintiff's  submission  of  overall  vessel 
construction-replacement  program  under  operating 
differential  subsidy  agreement. 

letter,  Administration’s  Division  of  Credits  and  Col¬ 
lections  to  plaintiff,  granting  permission  to  plaintiff  to 
pay  dividend  on  preferred  stock  as  requested  in  plain¬ 
tiff’s  letter  of  March  1,  1951. 

FMB  approves  resumption  addendum  inclusive  of 
provisions  governing  Intercoastal  service  of  Round- 
t  he- World  ships  and  G.  O.  71. 

American  Merchant  Marine  Institute  opposes  rdr«>- 
active  effect  of  G.  ().  71. 

Letter,  Administration’s  Office  of  Subsidy  and  Govern¬ 
ment  Aid  to  plaintiff,  calling  the  plaintiff’s  attention  to 
deadline  of  June  30,  1951,  on  submission  of  replace¬ 
ment  program;  and  requesting  plaintiff’s  early  advice 
on  this  matter. 

Extracts  from  Minutes  plaintiff’s  Board  of  Directors; 
Board  receives  report  that  resumption  addendum  cannot 
be  executed  until  resolution  of  problems  respecting 
plaintiff’s  Intercoastal  operations,  and  effective  date  of 
G.  O.  71 ;  certain  directors  protest. 

Letter,  plaintiff’s  Killion  to  Cochrane,  Administrator, 
requesting  further  postponement  of  deadline  on  vessel 
replacement  from  June  30,  1951,  to  December  31,  1951, 
pending  execution  of  an  operating-differentia!  subsidy 
agreement. 

Letter,  plaintiff's  Killion  to  Administration’s  Office  of 
Subsidy  and  Government  Aid,  proposing  several 
changes  in  third  draft  of  plaintiff’s  resumption  ad¬ 
dendum. 
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No.  Date 

So.  9/18/51  Letter,  Administration’s  Secretary  to  plaintiff,  trans-  j 

mining  for  execution  plaintiff’s  resumption  addendum.  | 
SO.  9/21/51  Extracts  from  plaintiff’s  Board  of  Directors’  Meeting;  j 
Board  votes  to  execute  the  resumption  addendum. 

S7.  12  IS  52  FMB  denies  re-hearing  on  its  decision  of  September  ! 

17,  1952,  fixing  effective  date  of  G.  O.  71  by  amend-  ; 
ment  1  thereto. 

SS.  2/19/  53  Letter,  Oceanic  Steamship  Co.  to  Administration,  pro-  j 
testing  retroactive  effect  of  G.  O.  71. 

July  9,  1948  j 

[304]  Air  Mail 

i 

Mr.  George  Killion  j 

President,  American  President  Lines,  Ltd. 

311  California  Street 
San  Francisco  4,  California 

Dear  Mr.  Killion : 

I 

This  is  in  reply  to  your  letter  of  June  17  following  your; 
personal  appearance  before  the  Commission.  In  our  in-j 
formal  conferences  the  Commission  has  been  glad  to  explore; 
with  you  our  mutual  problems,  but  in  connection  with  deci-j 
sive  action  which  must  be  taken  with  respect  to  pending! 
bids  for  the  construction  of  proposed  new  vessels  for  thej 
Round-the-World  Service,  we  must  be  realistic. 

In  outlining  the  proposals  which  you  have  submitted,  it 
appears  that  you  have  not  fully  weighed  the  suggestions  iij 
niv  letters  to  vou  of  Mav  4  and  Mav  24,  1948,  that  negotia- 
tions  be  entered  into  promptly  with  the  Government  Aids 
Division  looking  to  consummation  of  a  definite  commitment 
with  respect  to  obligations  which  your  Company  has  asj- 
sumed  as  a  contractor  under  Title  VI  of  the  Merchant 

I 

Marine  Act,  1936,  as  amended,  particularly  under  Section 
601(a)(2).  '  | 

The  Administration  policy,  as  enunciated  in  the  1949 
Budget  Message  and  the  President’s  letter  of  April  15, 1948, 
to  the  undersigned,  and  as  confirmed  to  you  in  recent  con¬ 
ferences,  is  that  the  use  of  Title  VII  is  presently  out  of  thg 


ys 


question  as  a  supplemental  aid  to  a  construction  program 
such  as  is  required  to  carry  out  the  obligations  of  your  sub¬ 
sidy  agreement.  Unquestionably,  the  greatly  improved 
financial  position  of  your  Company  over  the  resources  avail¬ 
able  when  the  subside  agreement  was  originallv  entered  into 
minimizes  the  need  for  Title  VII  aid.  Moreover,  it  must  be 
apparent  to  you  that  the  results  of  operation  of  vessels  ac¬ 
quired  under  Title  V  will  be  more  favorable  than  would  be 
the  case  of  their  charter  under  Section  714. 

However,  the  question  for  immediate  determination  is: 
Does  your  Company  propose  to  carry  through  the  intent  <>f 
your  application  of  November  1,  11)4(5,  for  the  acquisition 
under  Title  V  of  five  combination  passenger-cargo  vessels 
for  the  Round-the-World  Service? 


Believing  in  tin*  good  faith  of  vour  intent  to  fulfill  vour 

•  • 

replacement  obligations  with  owned  vessels  suitable  for 

assigned  services,  the  Commission  under  existing  law  has 

tentatively  approved  your  Title  Y  application  and  twice 

has  obtained  bids  for  the  construction  of  vessels  primarily 

of  your  Company’s  design.  The  second  set  of  bids,  which 

were  submitted  for  vour  review,  were,  as  vou  know,  limited 

for  acceptance  within  sixty  days.  However,  as  you  were 

advised  bv  telegram  of  June  25,  which  vou  acknowledged  bv 

wire  June  29,  a  30-da v  extension  has  been  granted  to  Julv 

•  •  • 

30  for  the  acceptance  of  an  adjusted  price  bid  as  submitted 
by  New  York  Shipbuilding  Corporation,  the  low  bidder.  If 
advantage  is  to  be  taken  of  such  extension,  there  must  be  a 
meeting  of  minds  without  further  delav. 


[305]  The  following  represents  the  bids  present  available 
for  acceptance  as  to  each  of  five  vessels  of  P2-S--DN1  design 
(V-2000) ;  the  estimated  related  foreign  costs  in  each  cate¬ 
gory;  and  the  tentatively  estimated  construction-differen¬ 
tial  percentages  applicable  to  cost  changes,  inclusive  of 
approved  alterations  of  design: 
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Form  I  Form  II 

As  to  each  of  5  Vessels  (Low  Pressure  (High  Pressure  ; 

(1SS  pass,  cap.)  Steam)  Steam) 

Class  B  (Adjusted  Price)  to  U.S.M.C .  $10.207. 000  $10,312,000 

Estimated  Related  Foreign  Cost,  i.e.,  Selling 

Price  (to  be adjusted) .  6.745.000  6,815,000  j 

Tentatively  Estimated  Construction-differen¬ 
tial....' .  33.92%  33.91%  ; 

! 

With  respect  to  the  above  proposals,  the  Commission’s! 
technical  advisers  are  definitely  in  favor  of  an  award  under! 
Form  II,  but  your  indicated  preference  in  a  definite  recom-j 
mendation  for  award  will  he  given  most  sympathetic  con-i 
sideration. 

! 

As  to  the  combination  passenger-cargo  vessels  President! 
Cleveland  and  President  Wilson,  presently  operating! 

under  charter  from  the  Commission  in  Trans-Pacific  Serv-! 

1 

ice  29-E.  an  application  for  the  purchase  thereof  pursuant! 
to  the  requirements  of  the  Commission's  General  Order  60| 
will  he  entertained.  It  should  he  pointed  out  in  this  eon-j 
nection  that  the  Commission's  action  of  June  9,  1947,  ini 
allocating  a  Freight  Service  29-F  to  your  Company  indi-j 
cated  such  service  as  supplemental  to  a  passenger-cargo; 
service  for  which  your  Company  had  previously  assumed! 
a  contractual  obligation  to  acquire  under  private  owner-! 
ship  suitable  replacement  vessels. 

Obviously,  a  replacement  program  as  to  combination! 
passenger  cargo  vessels  is  necessary  for  accomplishment! 
both  for  the  Round-the-World  Service  and  the  Trans^ 
Pacific  Service  contemplated  by  your  subsidy  contract.! 
Such  a  program  must  be  satisfactory  to  the  Commission  asj 
well  a<  to  yourselves.  In  other  words,  the  broad  outline  of 
such  a  program  is  essentially  a  condition  precedent  to  anvj 
long-term  extension  of  your  operating-differential  subsidy! 
agreement  and  the  payment  of  subsidy  at  parity  rate.^ 
thereunder. 

Within  the  limitations  of  existing  laws,  however  receptive 
the  Commission  mav  be  to  granting  further  aid  if  and  when! 
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authorized  by  the  Congress,  details  of  such  a  program  can 
be  worked  out  by  representatives  of  your  Company  consult¬ 
ing  with  the  Commission  and  members  of  its  stall,  followed 
by  implementing  action  upon  definitive  recommendations 
prepared  on  the  basis  of  mutual  understanding.  Should  the 
Congress,  in  the  near  future,  enact  legislation  enlarging  the 
benefits  presently  extended  to  the  shipping  industry  with 
respect  to  new  construction,  it  is  believed  that  proper 
methods  may  be  found  for  making  such  additional  benefits 
available  to  those  members  of  the  indust rv  who  are  willing 
to  proceed  with  their  required  construction  programs  at 
this  time. 

Therefore,  that  mutuality  of  purpose  may  be  achieved 
and  timely  action  taken  under  Title  V  on  the  pending  con¬ 
struction  bids,  extended  only  until  duly  .’»(>,  you  and  appro¬ 
priate  representatives  of  your  Company  are  requested  to 
appear  before  the  Commission  at  the  earliest  date  possible 
in  order  that  necessary  negotiations  and  commitments  mav 
be  concluded. 


Sincerely  yours, 

AAFisher/gim. 
(Initialled  by  Morse 
Bartin 
McDaniel 
Sullivan 
Smith 
McKeough 


(S.)  W.  W.  Smith, 

Chairman. 
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cc:  General  Files 
Government  Aids 
( ’ommissioner  McKeough 
“  Mellen 


“  Carson 

Mr.  Morse 

Chief.  Technical  Bureau  (2) 

General  Counsel 

Chief,  Bu.  of  Fiscal  Affairs 

Chief,  Research  Division 

Bureau  of  Operations — Mr.  Helmbold;  Mr.  Sullivan! 
Large  Vessel  Sales — Mr.  Pimper 
Mr.  Jos.  F.  Gillen.  American  President  Lines,  Ltd.,! 
Washington,  1).  0. 


May  13,  1949 

[3201  American  President  Lines,  Ltd. 

31 1  California  Street 
San  Francisco  4.  California 


Attention:  Mr.  George  Killion,  President 
Gentlemen : 

This  will  confirm  to  you  that  at  a  meeting  held  on  March; 
21,  1949,  the  Commission  gave  consideration  to  your  appli-i 
cation  dated  July  12,  1946,  as  supplemented  and  amended,; 
contemplating  resumption  of  subsidized  operations  and  a: 
revision  of  your  Operating-differential  Subsidy  Agreement! 
dated  October  6,  1938,  as  amended,  with  modification  ofj 
service  and  route  descriptions,  and  the  introduction  of  newj 
vessels  in  an  assigned  services,  together  with  provision  for; 
vessel  replacements. 

Thereupon,  and  subject  to  execution  by  American  Presi¬ 
dent  lanes.  Ltd.,  of  a  construction-differential  subsidy! 
contract  providing  for  the  acquisition  by  your  Company  of 
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three  combination  passenger-cargo  vessels  substantially  of 
Design  P2-S1-DX1  for  Round-the-World  subsidized  opera¬ 
tion  in  accordance  with  the  Commission’s  previous  action 
of  November  16,  1D48,  the  Commission,  pursuant  to  and  in 
furtherance  of  provisions  of  the  Merchant  Marine  Act  of 
1936.  as  amended  and  supplemented  by  enabling  statutes,  at 
said  meeting  of  March  21,  1949  took  action  as  follows: 

I.  Determined  and  or  reaffirmed  determinations,  hereto¬ 


fore  made  pursuant  to  Section  211  of  the  1936  Act  that  the 
ocean  services,  routes  and  lines  serving  foreign  markets 
(1)  within  the  area  described  as  Trade  Route  29 — Cali¬ 
fornia  Ports-Far-Kast  (Philippine  Islands,  China.  Man¬ 
churia,  Korea,  Japan,  CSSR  in  Asia.  French  Indo-China, 
Formosa  and  Siam),  in  the  “Report  of  the  United  States 
Maritime  Commission  on  Kssential  Foreign  Trade  Routes 
and  Services  Recommended  for  1.  S.  Flag  Operation" 
adopted  May  20  and  issued  May  22.  1946,  and  as  hereinafter 
set  forth,  and  (2)  within  the  range  of  Round-the-World 
ports  hitherto  regularly  serviced  by  “Line  B”  vessels  of 
American  President  Lines,  Ltd.,  are  essential  for  the  pro¬ 
motion.  development,  expansion  and  maintenance  of  the 
foreign  commerce  of  the  United  States. 

II.  Determined,  pursuant  to  Section  601(a)  and  the  appli¬ 
cable  provisions  of  Title  VII  of  the  Act :  ( 1 )  that  the  opera¬ 
tion  of  the  vessels  hereinafter  named,  built  in  the  United 
States  and  assigned  to  the  services  as  indicated,  is  required 
to  meet  foreign-flag  competition  and  to  promote  the  foreign 
commerce  of  the  United  States;  (2)  that  the  vessels  pro¬ 
posed  to  be  operated  in  such  services  by  the  Applicant,  a 
citizen  of  the  United  States,  with  operating-differential  sub¬ 
sidy,  are  of  the  size,  type,  speed  and  number  required  to 
operate  and  maintain  such  services,  routes  and  lines  in  such 
manner  as  may  be  necessary  to  meet  competitive  conditions, 
and  to  promote  foreign  commerce;  (3)  that  Applicant  pos¬ 
sesses  the  ability,  experience  and  financial  resources  and 
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other  qualifications  necessary  to  conduct  and  continue  the 
proposed  operations  with  its  presently  owned  vessels,  those 
chartered  from  or  with  the  approval  of  the  Commission, 
and  such  as  with  Commission  approval  may  be  built  or  pur¬ 
chased.  so  as  to  meet  competitive  conditions  and  promote 
foreign  commerce:  and  (4)  that  the  granting  of  financial  aid 
is  necessary  to  place  the  proposed  operations  of  the  vessels 
(owned  or  chartered)  on  a  parity  with  those  of  foreign  com¬ 
petitors.  and  is  reasonably  calculated  to  carry  out  effectively 
the  purposes  and  policy  of  the  Act; 

[321] 

III.  Approved  in  substance  the  amended  resumption  of 
subsidy  application,  as  hereinabove  referred  to,  subject  to 
conditions  hereinafter  set  forth,  and  authorized  an  amend¬ 
ment  to  the  Operating-differential  Subsidy  Agreement 
dated  October  6.  1938,  as  amended,  with  American  Presi¬ 
dent  Lines,  Ltd.,  such  amendment,  in  form  satisfactory  to 
the  Commission,  to  be  a  complete  revision  of  said  Agree¬ 
ment  and  to  include,  among  other  provisions: 

1.  An  extension  of  the  term  of  said  Agreement  as 
amended  (beyond  the  interim  extension  termination  of  June 
30,  1949)  to  September  30.  193$  (20  years  from  the  effective 
commencement  of  operations  thereunder) :  Provided,  that  j 
unless  a  satisfactory  replacement  program  for  passenger 
and  or  passenger-cargo  vessels  for  operation  in  the  sub¬ 
sidized  Trans-Pacific  and  Bound-the-World  services  of 
American  President  Lines,  Ltd.,  has  been  presented  and 
mutually  agreed  to  by  the  Commission  and  the  Operator 
on  or  before  December  31.  1949.  the  Commission  shall  have 
the  right  and  option  of  terminating  said  Agreement  on  60 

i 

days’  notice  given  at  that  time  or  at  any  subsequent  date; 

2.  Modification  of  assigned  routes,  lines  and  services  as 
to  operations  resumed  or  commenced  on  and  after  January 
1,  1947,  in  conformance  with  the  following: 

I 

i 

i 

j 
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Trans- Pari  fir  Service  (Trade  Route  29) 

The  prewar  “Line  A**  route  description,  with  prescribed 
fortnightly  sailings  of  four  combination  passenger-cargo 
vessels  (unavailable  postwar)  operating — 

Between  a  port  or  ports  in  California  and  a  port  or 
ports  in  .Japan.  China  and  the  Philippine  Islands,  via 
the  Hawaiian  Islands — 

shall  be  modified  to  conform  generally  to  the  description 
of  the  essential  Trade  Route  -0  (inclusive  of  Passenger- 
Cargo  Service  Hand  Freight  Service  F  thereof)  as  set  forth 
in  the  Trade  Routes  Report  adopted  by  the  Commission 
Mav  2<(,  114b  and  issued  Mav  : 22 ,  l!4b.  Aecordinglv,  there 
will  be  a  newly  designated  Line  A-l  and  Line  A-2  within 
the  range  of  operations  on  Trade  Route  21>  between 

California  ports-  Far  Hast  (Philippine  Islands,  China, 
Manchuria.  Korea,  .Japan,  FSSR  in  Asia,  French 
Jndo-China,  Formosa  and  Siam) 

Line  A-l — Trans-Pacific  Passenger-Car qo  Service  ( 7  2 

29- K  modified ) 

Between  Los  Angeles/San  Francisco  (via  Honolulu  in 
each  direction)  and  Yokohama,  Kogc,  Shanghai,  Hong 
Kong  and  Manila — 

[322] 

Four  combination  passenger-cargo  vessels  of  type 
P2-SE2-R3  (or  approved  substitutes)  shall  be  assigned  to 
Line  A-l  to  accomplish  a  minimum  of  24  and  a  maximum 
of  2b  outward  sailings  per  year  in  an  Express  Service  with 
sailings  alternately  clockwise  and  counterclockwise,  co¬ 
ordinated,  insofar  as  feasible,  with  Line  B  Round-the-World 
sailings  to  provide  substantially  a  weekly  California  to  Far 
East  Combination  service:  Provided,  however,  that  pending 
introduction  into  Line  A-l  Service  of  the  required  number 
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of  suitable  combination  vessels,  reasonable  flexibility  raav 
govern  the  use  of  substitute  vessels  and  itineraries  for 
interim  operation,  including  the  utilization  of  Company- 
owned  cargo  vessels  otherwise  assigned  for  operation  in 
Line  A -2  and  modified  troop  carriers  under  charter  from 
the  Commission:  and  Provided  further,  that  all  sailings 
shall  be  based  upon  schedules  approved  in  consideration  of 
prevailing  requirements  within  the  range  of  Trade  Route  29. 

| 

Line  A -2 — Trans-Pacific  Freight  Service  (T/R  29-F 

modified) 

Between  the  California  ports  of  Los  Angeles/San 
Francisco  and  Yokohama  Kobe/Osaka/other  Japa¬ 
nese  ports  (as  traffic  offers)  Shanghai/other  North 
China  ports  and  ports  in  Manchuria  and  Korea  (as 
traffic  offers)  Hong  Kong  Manila/ Philippine  Islands 
outports  French  Indo-China  and  Siam  (as  traffic 
offers) :  with  privilege  of  calls  at  ports  of  U.  S.  S.  R.  in 
Asia. 

i 

i 

Five  C-3  type  freighters  and  approved  substitute  or  supple¬ 
mental  vessels  shall  be  assigned  to  accomplish  a  minimum 
of  24  and  a  maximum  of  26  outward  sailings  per  year  on  the 
basis  of  approved  schedules,  which  shall  provide  for  reason¬ 
able  flexibility  in  serving  the  entire  range  of  ports  in  con¬ 
sonance  with  cargo  movement  requirements  within  Line  A-2. 

Line  B — Round-the-W orld  Services 

Reestablish  the  route  description  of  the  pre-war  “Line 
B”  by  rescinding  the  Round-the-World  rerouting  authoriza¬ 
tion,  via  the  Cape  of  Good  Hope,  necessitated  by  provisions 
of  the  Neutrality  Act  of  1939,  as  set  forth  in  the  Seventh 
Addendum  (July  2,  1940)  to  the  Subsidy  Agreement,  so 
that  Line  B  will  be  described  as  follows : 
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From  Xew  York  via  the  Panama  Canal,  California, 
Hawaiian  Islands,  .Japan.  China.  Philippine  Islands, 
Straits  Settlements.  Ceylon,  India,  Suez  (’anal,  Egypt, 
Italy,  France  in  the  Mediterranean,  Xew  York,  with 
privilege  of  calling  at  Boston.  Havana.  Cuba,  ports 
in  the  Dutch  East  Indies  and  Gibraltar. 


Utilization,  as  and  when  available,  of  seven  combination 
passenger-cargo  vessels  of  type  (’-.’I  P&C  and  or  P2-S1-DX1 
or  equivalent,  to  provide  substantially  a  fortnightly  serv¬ 
ice.  with  24  minimum  and  26  maximum  outward  sailings  per 
annum  from  the  hist  United  States  Atlantic  Coast  port 
required.  During  interim  of  effectuating  suitable  replace¬ 
ments,  two  C-3-P&C  owned  combination  vessels,  together 
with  assigned  owned  or  chartered  freighters,  will  be  ex¬ 
pected  to  supply  the  substantial  requirements  of  the  service 
with  the  number  of  sailings  above  indicated  on  the  basis  of 
approved  schedules,  in  lieu  of  pre-war  sailing  requirements 
of  24-26  outward  sailings  of  combination  passenger-cargo 
vessels  and  20-2'*  sailings  applicable  to  a  mixed  fleet  of  com¬ 
bination  passenger-cargo  vessels  and  freighters: 

'[323]  3.  That  voyages  in  excess  of  the  maximum  number  au¬ 
thorized  under  the  Subsidy  Agreement  as  amended,  either 
with  owned  or  chartered  vessels  and  whether  or  not  said 
vessels  are  included  in  said  Agreement,  mav  be  made  onlv 
with  the  prior  approval  of  the  Commission,  but  no  subsidy 
shall  be  paid  for  voyages  in  excess  of  the  maximum  number 
of  voyages  indicated  in  the  preceding  clause  (“2”  hereof) 
as  authorized  for  the  respective  subsidized  services,  al¬ 
though  all  other  provisions  of  the  Agreement  shall  apply 
thereto,  including  the  reserve  fund  and  recapture  provi¬ 
sions,  Provided,  however,  that  for  the  calendar  year  1947 
during  which  by  force  of  circumstances  interim  operations 
on  Trade  Route  29  necessitated  irregular  schedules  and 
sailings  by  vessels  of  various  types  then  available,  the  newly 
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designated  Line  A-l  and  Line  A-2  services  shall  be  deemed 
one  overall  service  for  the  purpose  of  selection  of  sailings 
of  vessels  of  various  types  in  the  accomplishment  of  sub¬ 
sidized  voyages  to  a  maximum  of  32  outward  sailings. 
Within  siu-h  .'>2- voyage  maximum,  subsidy  payments  shall 
be  allocated,  tirst,  to  30  vovages  commenced  within  the 
year  1947  of  six  0-3  type  vessels  owned  by  the  Operator,  the 
remaining  22  vovages  which  mav  be  eligible  for  subsidv 
shall  he  as  selected  bv  the  Commission  from  among  those 
accomplished  hy  vessels  chartered  from  the  Commission. 
In  the  case  of  owned  vessels,  the  Operator’s  investment  in 
said  vessels  shall  he  included  as  capital  necessarily  em¬ 
ployed  in  the  business  for  the  period  of  said  voyages.  In 
the  event  sailings  of  vessels  included  in  the  Agreement  are 
tentatively  approved  in  excess  of  the  maximum  per  annum 
permitted  under  the  Agreement  as  subsidized  voyages  dur¬ 
ing  any  accounting  period,  the  Commission  shall  determine 
the  specific  voyages  performed  during  such  period  with 
respect  to  which  subsidy  will  be  paid; 

4.  Incorporation  under  the  terms  of  the  Agreement  of  the 
following  a<  “subsidized  vessels”  assigned  generally  to  the 
service  hereinbelow  indicated : 

Line  A-l.  Trans- Pacific  Passenger-Cargo  Service 


Name 

Type 

MC  Hull  No. 

Year  Built 

Introduced 

'bartered  from  the  Mari¬ 
time  Commission 
General  M.  C.  Meigs. . . 

P2-S2-R2 

674 

1944 

Jan.  18,  1947* 

General  W.  H.  Gordon.. 

l*2-S-2-R2 

675 

1944 

1947b 

President  Cleveland .... 

P2-SE2-R3 

686 

1947 

Dec.  15,  1947 

President  Wilson . 

P2-SE2-R3 

6S7 

194$ 

Apr.  17,  1948 

*  First  subsidized  voyage  of  the  MEIGS  terminated  March  7,  1947;  finally 
withdrawn  and  redelivered  to  the  Commission  March  11,  1949. 

•  Date  of  commencement  of  first  subsidized  voyage  of  the  GORDON  to  be 
determined. 
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Line  A  2.  Trans-Pacific  Freight  Service 


N  ame 

Type 

MC  Hull  No. 

Year  Built 

Introduced 

( )wned 

President  Madison  .  . 

C3-S  A  4 

2191 

I94f. 

Feb.  I.  1947 

President  MeKinlev  . 

C3-S-A4 

2192 

1940 

Feb.  12.  1947 

President  ( Irant . 

as  A  4 

2189 

1945 

Feb.  14.  1947  e 

President  Pierre . 

C3-S-A4 

2190 

1945 

Feb.  10,  1947 

President  Taft 

C3  S  A  4 

21S8 

1945 

Feb.  14.  1947 

President  Jefferson . 

C3-S-A4 

2193 

1940 

Mar.  1.  1947 

President  Harding 

VC2-S-AP3 

V699 

1945 

Mar.  10.  194SJ 

(Ex  Jackson  Victory) 

c  Eighth  subsidized  vovage  of  the  GRANT  terminated  Julv 

30.  194S.  then 

off  subsidy. 

d  First  subsidized  vovage  of  the  HARDINC*  terminated  Mav 

12.  1 94$.  then 

off  subsidy. 

Line 

B — Rocnd-the-World  Service 

N  ame 

Type 

MC  Hull  No. 

Year  Built 

Introduced 

Owned 

President  Monroe  . 

C3  (PAC) 

54 

1940 

Mar.  20.  1947 

(Reinstated) 

President  Polk  .  . 

C3  (P«tC) 

110 

1941 

Apr.  0,  1947 

( Reinstated) 

President  Buchanan  .  . 

VC2-S-  A  P3 

VOSS 

1945 

Aug  21.  1947' 

(Ex  Skidmore  Victory) 

'  Voyage  began  as  SKIDMORE  VICTORY  chartered  from  the  Commission ; 
title  acquired  February  5,  1948. 


Line  B-  Round-The-World  Service 


Name  Type  MC  Hull  No.  Year  Built  Introduced 

Chartered  from  the  Mari¬ 
time  Commission 


Marine  Flier . 

C4-S-  B5 

750 

1945 

Jan.  5.  1947 

Marine  Snapjjer . 

C4  S-A4 

2387 

1940 

Jan.  10,  1947 

Mount  Mansfield . 

C4  S  A  4 

2309 

1940 

Jan.  21,  1947 

Marine  Ix-opard 

C4-S-A4 

2380 

1940 

Feb.  5.  1947 

Mount  Rogers . 

C4-S-A4 

2371 

1940 

Feb.  18.  1947 

Willis  Vickerv . 

C4-S-A4 

2370 

1940 

Apr.  29,  1947 

Dmis  McHenrv  Howe. 

CM  -S-A4 

2360 

1940 

Mav  24,  1947 

Scott  E.  Land  . 

C4  S-A4 

2373 

1940 

Mav  13,  1947 

Skidmore  Victory ...  . 

VC2-S-AP3 

V085 

1945 

Aug.  21,  1947 

(now  President  Buchanan) 

f  Subsidized  voyage  terminated  and  MARINE  LEOPARD  redelivered  to 
Commission  October  2d,  1948. 

‘Subsidized  voyage  terminated  and  MOUNT  ROGERS  redelivered  to 
Commission  Oetol>er  27,  1948. 

h  Subsidized  voyage  terminated  and  WILLIS  VICKERS  redelivered  to 
Commission  February  21,  1948. 

5.  That  as  to  all  vessels  heretofore  incorporated  in  the 


Agreement  as  subsidized  vessels,  which  are  not  listed  above 
and  not  yet  formally  withdrawn  from  said  Agreement  by 
Commission  action,  they  shall  he  so  withdrawn  as  of  the 
respective  dates  of  completion  of  their  last  subsidized 
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voyages  prior  to  delivery  to  the  Commission  or  the  War 
Shipping  Administration  for  emergency  operations;  Pro¬ 
vided,  that  with  respect  to  any  such  vessels  thereafter  lost, 
sold  or  otherwise  disposed  of,  the  net  proceeds  received  by 
American  President  Lines,  Ltd.,  less  Federal  taxes  on  any 
applicable  capital  gain,  shall  be  deposited  in  said  Com¬ 
pany's  Capital  Reserve  Fund; 

6.  That  subsidy  payments  (for  voyages  performed  within 
the  maximum  authorized  in  Clause  2  above)  shall  be  re¬ 
sumed  and/or  initiated  with  respect  to  voyages  of  the  ves¬ 
sels  named  in  Clause  4  above  commencing  on  and  after 
January  1,  1947  in  accordance  with  sailing  schedules  tenta¬ 
tively  or  otherwise  approved  pursuant  to  Commission  au¬ 
thorization  ; 

7.  That  actual  payments  of  subsidy  shall  be  made  only 
after  determination  by  the  Commission  of  rates  which 
represent  the  differentials  between  United  States  and  for¬ 
eign  costs  of  the  items  of  expense  to  be  subsidized,  which 
rates  shall  be  set  forth  in  said  Agreement,  or  otherwise 
made  available  to  the  Operator.  Payments  of  subsidy  shall 
be  made  pursuant  to  and  in  acoerdance  with  the  applicable 
provisions  of  Title  VI  of  the  Merchant  Marine  Act,  1936,  as 
amended.  Subsidy  payments  for  any  tentatively  approved 
voyage  on  which  the  vessel  has  deviated  from  the  contract 
route  on  which  the  voyage  was  commenced  shall  be  adjusted 
in  such  manner  as  mav  be  determined  bv  the  Commission; 
[326]  Applicant  shall  agree,  that  upon  determination  of  sub¬ 
sidy  rates  applicable  to  the  period  beginning  January  1, 
1947,  no  request  will  be  made  by  it  for  review  and  revision 
of  such  rates  with  respect  to  any  period  prior  to  January 
1,  1949; 

8.  That  during  the  period  of  non-payment  of  operating- 
differential  subsidy  prior  to  January  1,  1947,  as  determined 
by  the  Commission,  no  capital  will  be  considered  as  having 
been  necessarily  employed  under  the  Agreement,  and  the 
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provision  in  said  Agreement  requiring  the  deposit  oi’  operat¬ 
ing  protits  in  the  Special  Reserve  Fund  shall  not  apply  to 
those  protits  realized  during  such  period;  provided,  how¬ 
ever.  that  with  respect  to  the  year  U4‘J,  the  inclusion  under 
the  reserve  fund  and  recapture  provisions  of  t he  Agreement 
of  earnings  from  sources  other  than  subsidized  operations 
shall  be  limited  to  such  periods  of  time  as  there  were  sub¬ 
sidized  operations  being  carried  on  to  which  said  other 
earnings  could  l>«*  considered  incidental: 

1*.  That  with  respect  to  the  establishment  and  mainte¬ 
nance  of  the  Applicant's  capital  and  special  reserve  funds 
and  the  determination  of  ‘‘Capital  Necessarily  Employed" 
and  ‘‘Net  Earnings'’,  the  provisions  of  General  Order  .‘>1 
as  amended  from  time  to  time  shall  continue  applicable: 


10.  That  the  standard  provisions  of  the  Agreement  be 
modified  to  provide  that  during  the  period  of  said  Agree¬ 
ment  payments  shall  be  made  from  the  Capital  Reserve 
Fund  for  the  following  purposes  and  no  others: 


(i)  The  purchase  of  replacement  vessels  or  recon¬ 
struction  of  vessels  or  additional  vessels  to  be  em¬ 
ployed  by  the  Operator  on  an  essential  foreign-trade 
route,  line,  or  service  approved  by  the  Commission. 

(ii)  Payment  of  tin*  principal,  when  due,  of  all  notes 
secured  by  mortgage  on  the  subsidized  vessels  where 
such  mortgages  are  held  by  the  Commission  or  where 
such  mortgages  have  been  given  as  security  for  loans 
obtained  with  prior  Commission  approval  for  the 
purposes  outlined  in  (“i”)  above. 

(iii)  Payment,  with  prior  Commission  approval,  of 
any  sums  owing  but  not  yet  due  on  notes  referred  to 
in  (“ii”)  above. 


Notwithstanding  the  above  limitations,  if,  during  any 
accounting  year,  the  Operator’s  general  funds  have  become 
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seriously  depleted  due  to  operating  losses  on  its  subsidized 
vessels,  and  tin*  Special  Reserve  Fund  has  been  exhausted, 
the  Commission  may,  under  Section  607(e)  of  the  Act, 
permit  the  Operator  temporarily  to  withdraw  from  the 
Capital  Reserve  Fund  such  excess  therein  on  deposit  over 
and  above  the  amount  necessary  to  pay  the  principal 
amount  currently  due  or  about  to  become  due  on  the  con¬ 
tractor's  mortgage  obligations  on  the  subsidized  vessels; 
Provided,  that  any  sums  so  withdrawn  shall  be  repaid  to 
the  Capital  Reserve  Fund  as  soon  as  the  Operator’s  finan¬ 
cial  condition  shall  permit: 

[327] 

11.  An  amendment  of  Article  .*>6  of  the  Agreement  (as 

presently  constituted)  so  as  to  stipulate  “September  30, 

1948"  in  lieu  of  “the  end  of  the  calendar  vear  1948"  as  the 

• 

termination  date  of  the  first  10-year  recapture  period  con¬ 
templated  by  Section  (>06(5)  of  the  Act,  and,  in  connection 
with  the  proposed  long-term  extension  of  said  Agreement 
to  September  30,  1958,  stipulate  the  commencement  of  the 
second  recapture  period  of  such  Amended  Agreement  as 
from  “October  1,  1948";  Provided,  That  for  the  purpose 
of  determination  of  the  date  of  expiration  of  the  Agree¬ 
ment  and  the  initial  period  of  recapture,  the  Agreement 
shall  be  deemed  to  have  continued  without  interruption 
during  the  period  of  non-payment  of  subsidy; 

In  this  connection.  Applicant  shall  agree  that  upon  the 
expiration  of  the  initial  recapture  period  (September  30, 
1948,  as  aforesaid)  and  upon  the  expiration  of  each  suc¬ 
ceeding  recapture  period.  Applicant  will,  if  requested  by 
the  Commission,  pay  to  the  Commission  within  90  days 
from  such  date  not  less  than  90%  of  the  amount  of  the 
recapture  estimated  by  the  Commission  to  be  due  in  accord¬ 
ance  with  General  Order  31,  less  any  unpaid  subsidy  which 
otherwise  would  be  payable  after  completion  of  audits,  but 
with  the  understanding  that  adjustment  will  be  made,  if 


necessary,  when  said  Applicant's  accounts  have  been  finally 
audited  by  the  Commission  and  the  actual  amount  due  lias 
been  determined. 

12.  That  in  the  event  the  balance  in  the  Special  Reserve 
Fund  at  the  end  of  any  recapture  period  is  insufficient  to 
pay  tlie  full  amount  of  the  recapture  due  the  Government 
and  leave  a  balance  therein  equal  to  a r/f  of  the  Capital 
Necessarily  Employed  in  the  Business  as  of  tin*  end  of 
the  recapture  period,  to  the  extent  that  such  deficiency  is 
attributable  to  (1)  the  deposit  in  the  Capital  Reserve  Fund 
of  earnings  which  otherwise  would  have  been  deposited  in 
the  Special  Reserve  Fund,  and  or  (2)  tin*  transfer  of  funds 
from  the  Special  Reserve  Fund  to  the  Capital  Reserve 
Fund,  then  t lie  deficiency  in  the  recapture  due  shall  be  made 
up  by  a  deposit  in  the  Special  Reserve  Fund  from  the 
general  funds  of  the  Operator,  provided  that,  with  the 
Commission's  approval,  such  deposit  may  lx*  treated  as 
an  advance  deposit  of  future  earnimrs  required  to  be  de¬ 
posited  in  tho  Special  Reserve  Fund: 

[328]  If,  upon  the  termination  of  the  Operating-differential 
Subsidy  Agreement,  the  balances  in  the  Special  Reserve 
Fund  and  the  Capital  Reserve  Fund  are  less  than  the 
amount  of  the  recapture  due  the  Government,  the  deficit 
shall  be  payable  from  tlx*  other  assets  of  the  contractor, 
provided  that  the  contractor  shall  not  be  required  to  pay 
from  said  “other  assets”  an  amount  which  exceeds  the  sum 
of  (a)  the  amounts  that  have  been  transferred  to  its  general 
funds  from  either  Reserve  Fund  and  not  repaid  thereto, 
or  from  the  Special  Reserve  Fund  to  the  Capital  Reserve 
Fund  since  the  termination  of  the  prior  recapture  period; 
(b)  tin*  earnings  that  were  deposited  in  the  Capital  Reserve 
Fund  that  otherwise  would  have  been  deposited  in  the 
Special  Reserve  Fund;  and  (c)  any  amounts  that  may 
have  been  withdarwn  from  the  Capital  Reserve  Fund  in 
prepayment  of  notes  not  due  before  one  year  after  the  date 
of  termination  of  the  aforesaid  agreement; 
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13.  That  Applicant  shall  agree  that  the  provisions  of  its 
Operatin^-dilfercntial  Subsidy  Agreement  with  respect  to 
(a)  deposits  in  the  Capital  Reserve  Fund  of  depreciation 
on  subsidized  vessels  and  the  proceeds  of  all  insurance 
indemnities  received  by  Applicant  on  account  of  the  total 
loss  of  any  subsidized  vessel,  insurance  proceeds  on  account 
of  partial  loss  of  any  subsidized  vessel  in  excess  of  repair 
expenditures,  and  the  proceeds  of  sale  or  other  disposition 
of  subsidized  vessels,  and  (b)  withdrawals  from  the  Capital 
Reserve  Fund  for  payment  of  notes  secured  bv  mortgages 
on  subsidized  vessels,  shall  he  applicable  to  all  vessels 
owned  by  Applicant,  for  the  purchase,  construction,  re¬ 
construction,  reconditioning  or  improvement  of  which  with¬ 
drawals  from  the  Capital  Reserve  Fund  have  been  or  may 
hereafter  he  permitted  by  the  Commission;  provided  that 
(1)  the  total  amount  required  to  be  deposited  with  respect 
to  anv  unsubsidized  vessel  shall  be  limited  to  the  amount 
so  withdrawn,  (*J)  in  the  event  Applicant  desires  to  oper¬ 
ate  any  such  unsubsidized  vessel  otherwise  than  on  an 
essential  foreign  trade  route,  said  Fund  shall  be  reimbursed 
prior  to  such  operation  for  the  balance  of  the  amount  with¬ 
drawn  and  (3)  the  total  amount  withdrawn  for  payment  of 
notes  secured  bv  mortgage  on  anv  such  unsubsidized  vessel 
shall  at  tio  time  exceed  the  total  amount  deposited  in  the 
Fund  representing  depreciation  on  said  vessel; 

14.  That  with  respect  to  the  period  of  non-payment  of 
subsidy  prior  to  January  1,  1947,  as  determined  by  the 
Commission,  the  provisions  of  the  Agreement  requiring 
the  deposit  in  the  Capital  Reserve  Fund  of  depreciation 
and  the  proceeds  of  sale  or  indemnities  for  losses  of  vessels, 
shall  be  applicable  to  all  owned  vessels  covered  by  said 
Agreement  or  purchased  by  the  American  President  Lines, 
Ltd.,  for  inclusion  in  the  Agreement,  and  not  formally  in¬ 
corporated  therein;  provided,  however,  that  in  the  event 
the  Company  elects  to  pay  the  Federal  tax  on  the  capital 
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gain  with  respect  to  any  such  vessel  sold  <»r  lost  during  said 
period,  the  amount  required  to  he  so  deposited  shall  he  the 
net  proceeds,  less  such  tax.  Such  deposits  of  depreciation 
and  proceeds  of  sales  or  losses  of  vessels  shall  he  subject 
to  withdrawal  from  the  Capital  Reserve  Fund  only  for  the 
purposes  stated  in  the*  Act  and  the  Subsidy  Agreement: 

15.  That  upon  resumption  of  subsidy  payments  under 
the  Agreement  (as  amended),  the  amount  of  the  corporate 
Surety  Bond  furnished  hv  Applicant,  and  or  the  amount 
of  United  States  Government  securities  as  may  have  been 
deposited  therewith  or  in  lieu  thereof  to  secure  the  per¬ 
formance  of  Applicant’s  obligations  under  the  Agreement, 
shall  be  increased  to  the  extent  necessary  to  provide  such 
surety  in  an  amount  not  less  than  of  the  estimate  of 

the  Commission  of  the  total  annual  operating-differential 
subsidy  payments  to  Applicant,  with  the  understanding 
that  said  amount  shall  be  subject  to  adjustment  from  time 

to  time,  as  directed  bv  the  Commission,  as  annual  sub>idv 

•  • 

payments  change : 

1(>.  That  the  “Dividends”  Clause  (Article  55)  of  the 
presently  constituted  Agreement  b«*  revised  to  provide: 

During  the  period  of  this  Agreement,  the  Operator 
shall  comply  with  all  the  provisions  of  the  Act  with 
respect  to  declaration  and  payment  of  dividenuds,  and 
shall  at  all  times  follow  a  conservative  dividend  policy 
(whether  or  not  payments  are  to  be  made  from  net 
earnings  from  the  subsidized  vessels  and  services  in¬ 
cident  thereto),  having  due  regard  to  the  Operator's 
obligations  with  respect  to  replacement  construction, 
and  purchase  of  vessels,  the  retirement  of  ship  mort¬ 
gage  indebtedness,  and  the  maintenance  of  adequate 
working  capital.  Notice  of  any  pro}»osed  dividend 
declaration  shall  be  given  by  the  Operator  to  the  Com¬ 
mission  at  least  thirty  (.*10)  days  prior  to  the  date  on 
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[320] 

which  the  Board  of  Directors  of  the  Operator  is  to 
take  final  action  with  respect  to  the  declaration  of  such 
dividend,  it  to  he  understood  that  within  this  period, 
the  Commission  will  advise  the  Operator  as  to  whether 
or  not  it  interposes  any  objection  to  the  payment  of 
such  dividend  and  it  to  be  further  understood  that, 
with  respect  to  those  operators  whose  stock  is  listed 
on  any  recognized  exchange,  the  Commission  may 
modify  or  waive  any  of  the  provisions,  for  the  purpose 
of  bringing  them  into  conformity  with  the  require¬ 
ments  of  the  Securities  and  Exchange  Commission, 
with  respect  to  such  notice  to  the  extent  it  may  be  | 
deemed  by  the  Commission  to  be  in  the  public  interest. 
In  the  event  of  any  dividend  being  paid  out  of  the  net 
earnings  of  the  subsidized  vessels  and  services  inci¬ 
dent  thereto  for  any  year  or  portion  thereof  prior  to 
April  1  of  the  succeeding  year,  the  Operator,  before 
paying  such  dividend,  shall  comply  with  the  provisions 
of  the  regulations  prescribed  pursuant  to  General 
Order  31,  with  respect  to  reserve  fund  deposits. 
Except  as  hereinabove  provided,  no  capital  shall  be 
withdrawn  and  no  share  capital  shall  be  converted  into 
debt  without  the  prior  written  approval  of  the  Com¬ 
mission  ; 

[330]  | 

17.  That  the  so-called  “Further  Legislation  Clause,” 
Article  43  of  the  presently  constituted  Agreement  (Article 
ii-37  of  the  so-called  standard  form)  be  eliminated  from  j 
the  Agreement; 

18.  That  the  Standard  Part  IT  form  of  the  Agreement 
shall  have  incorporated  therein  the  following  in  substance: 

(a)  In  addition  to  any  other  requirement  of  law, 
all  agreements  of  the  types  referred  to  in  Section  13  j 
of  the  Shipping  Act,  1916,  as  amended,  to  which  the 
Operator  is  or  may  become  a  party,  shall  be  subject 
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to  prior  approval  of  the  Commission  umlor  this  Oper¬ 
ating-differential  Subsidy  Agreement,  and  shall  1m* 
consistent  with  tin*  terms  of  the  Act  and  tin*  Subsidy 
Agreement.  The  Operator  shall  also  agree  that,  if,  in 
The  sole  discretion  of  the  Commission,  its  continued 
participation  in  any  such  191 6  Act  agreement  is  de¬ 
termined  to  be  contrary  to  the  purposes  and  policies 
of  the  Merchant  Marine  Act,  1936,  as  amended,  or 
the  purposes  of  the  subsidy  contract,  it  shall,  upon  tie* 
request  of  the  Commission,  exercise  any  rights  of  with¬ 
drawal  under  such  agreement  as  may  be  contained 
therein.  The  Operator  shall  further  agree  that  in  tin* 
event,  upon  a  review  of  existing  agreements,  it  ap¬ 
pears  that  such  rights  of  withdrawal  are.  in  tin*  opinion 
of  lie*  Commission,  unreasonably  restrictive  as  to  time, 
cause  therefor,  or  otherwise,  it  will  cooperate  with  the 
Commission  in  securing  such  revision  thereof  as  the 
Commission  may  require: 

(h)  The  following  shall  be  added  to  the  events  of 
default  already  listed  in  the  standard  two-part  form 
of  agreement,  it  being  understood  that  upon  the  occur¬ 
rence  of  any  of  the  events  so  listed,  the  Commission 
may  terminate  tin*  agreement  without  prejudicing  its 
rights  to  any  other  remedies  available  under  the  law  or 
the  subsidy  agreement; 

“Failure  by  the  Operator  to  comply  with  any 
applicable  provision  of  the  Act,  or  any  law  relating 
to  t lie  operation  of  the  subsidized  vessels,  including 
but  not  limited  to  Section  SID  of  the  Act;  provided, 
that  if  it  shall  be  determined  that  the  Operator  has, 
as  any  time  during  the  period  of  this  agreement, 
violated  tin*  provisions  of  said  Section  SID  of  the 
Act,  then,  upon  demand  by  the  Commission,  the 
Operator  shall  forthwith  pay  over  to  tin*  Commis¬ 
sion  any  sums  theretofore  received  by  the  Operator 
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under  this  agreement  with  respect  to  voyages  ter- 1 
minuted  during  the  period  of  the  violation.” 

(c)  The  Operator  shall  submit,  at  least  annually,  | 
an  affidavit  that  it  is  a  citizen  of  the  United  States! 
within  the  meaning  of  Section  905(c)  of  the  Merchant! 
Marine  Act,  1946,  as  amended,  and  Section  2  of  the 
Shipping  Act  of  1916,  as  amended,  and  shall  if  re-! 
quested  by  the  Commission  submit  detailed  informa- 1 
tion  in  support  of  each  such  affidavit.  The  Operator! 
shall  also  make  any  and  all  records  of  its  office  relative! 
thereto  available  for  inspection  by  any  authorized! 
representatives  of  the  Commission  upon  request; 

! 

19.  That  the  amended  and  revised  Agreement  as  herein! 
contemplated,  shall  have  incorporated  therein  (a)  all  other 
provisions  required  to  make  effective  all  previous  amend-! 
monts  heretofore  authorized  by  the  Commission,  (b)  such  | 
other  provisions  as  may  be  deemed  appropriate  to  cover! 
the  arrangements  effected  with  the  Treasury  Department  | 
regarding  tax  questions,  and  (c)  such  further  provisions! 
as  may  be  mutually  agreed  upon  prior  to  the  execution  of  j 
the  addendum  required  by  this  authorization;  with  the ! 
understanding  that,  if  additional  provisions  are  mutually! 
agreed  upon  in  the  interim,  said  provisions  shall  be  sub-' 
mitted  to  the  Commission  for  supplemental  action  when  the  | 
Revised  Agreement  is  submitted  to  the  Commission  in  final! 
form  for  approval,  and  with  the  further  understanding! 
that,  so  far  as  applicable,  the  heretofore  adopted  two-part! 
standard  form  of  agreement  shall  be  used  in  the  prepara- i 
tion  of  said  amendment ; 

| 

IV.  Continue  in  full  force  and  effect  for  the  extended! 
term  of  the  Operating-differential  Subsidy  Agreement  the! 
waiver  granted  April  16,  1946  of  the  provisions  of  Section! 
803  of  the  Act  to  permit  Shanghai  Wharf  and  Warehouse! 
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Company,  Fed.  Inc.,  U.S.A.  (a  China  Trade  Act  corpora¬ 
tion  and  whollv-owned  subsidiary  of  American  President 
•  • 

Lines,  Ltd.),  to  furnish  its  terminal  facilities  and  to  per¬ 
form  or  supply  stevedoring,  ship  repair,  ship  chandler, 
towboat  and  kindred  services  at  the  port  of  Shanghai  to 
subsidized  or  chartered  vessels  operated  under  t lie  said 
Agreement:  subject,  however,  to  revocation  of  the  exemp¬ 
tion  upon  90  days*  notice  if  it  is  determined  by  the  Com¬ 
mission  that  the  actual  cost  of  such  facilities  and  services 
so  supplied  is  greater  than  if  obtained  from  sources  not 
subject  to  the  provisions  of  said  Section  SO.'J,  and  subject 
further  to  the  like  continuance  in  force, of  the  written  agree¬ 
ment  of  both  companies  for  an  accounting  to  the  Operator 
at  least  annually  for  any  and  all  profits  result inir  from  the 
renderin':  of  such  services  and  to  mutual  consent  to  a 
cancellation  of  the  waiver  upon  90  days*  notice  as  afore¬ 
said:  all  other  exemptions,  waivers  and  special  provisions 
heretofore  granted  pursuant  to  the  Subsidy  Agreement  to 
be  considered  as  no  longer  in  effect. 

V.  It  should  be  emphasized  that  the  Commission’s  action 
as  aforesaid  was  subject  to  further  determination  by  the 
Commission  as  to  t lie  rates  of  applicable  operating-differ¬ 
ential  subsidy  and  without  prejudice'  to  the  right  of  tin* 
Commission  subsequently  to  approve*  similar  type  vessel 
substitutions  in  tbe*  same  se*rvie*e*  feu*  any  voyages  herein 
liste*<l  as  specifically  approve**!  for  subsidy  payment. 

Subject  to  the*  foregoing,  ami  with  the*  un*l**rstan*ling 
that  other  vesseds  an*l  voyag«*s  which  we* re  op**rat***l  upon 
tentatively  approved  schedules  and  within  the  minimum 
anel  maximum  sailing  reejuirements  as  establislieel  t o r  the* 
subsidize *d  berth  services  may  by  subsequent  action  Ik* 
included,  the*  following  inelicated  voyage's  comme*ne*cel 
within  the*  calemelar  year  1047  anel  in  194S  through  Septem¬ 
ber  1  were  on  March  21,  1040  specifically  ap|)rove*el  by  the 
(Commission  for  ajiplicable  subsidy  payments,  i.e*. - 
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i 

V* 

> 

Co.  of  Sailings 

Date  of  Commencement  of  1st  j 

— 

Voyage;  Others  Consecutively 

8  Mos. 

Thereafter  Unless  Otherwise 

Vessel 

947 

of  1948 

Noted 

A.  Trans- Pacific  Service  (Lines 

A- 1  or  A-2  in  Interim 

i 

Combination) 

1 

( )wned 

A 

President  Madison . 

5 

4 

2/  1/47 

President  McKinlev . 

6 

3 

2/12/47 

President  Grant . . 

5 

3 

2/14/47  (terminated  7/30/48) 

President  Pierce . 

5 

4 

2/16/47  I 

President  Taft  . 

5 

4 

2/14/47 

President  Jefferson . 

4 

5 

3/  1/47 

L 

President  Harding . 

0 

1 

3/10/4S  (terminated  5/12/4$) 

l 

■ 

30 

24 

1 

3 

Chartered  from  the  Maritime 

.  a 

Commission 

1 

General  M.  C.  Meigs . 

5 

1 

1/1S/47  (terminated  3/7/47) 

and  4 

7/  5/47 

A 

General  W.  H.  Gordon.  .  .  . 

5 

6 

3/21/47 

President  Cleveland . 

1 

5 

12/15/47 

A 

President  Wilson . 

0 

3 

4/27/48 

. 

11 

19 

j 

B.  Kound-the- World  Service 

(Line  B) 

| 

( hvned 

i 

i 

President  Monroe . 

•y 

•> 

o 

3/20/47 

President  Polk . 

3 

2 

4/  6/47 

US 

President  Buchanan  ..... 

1 

o 

S/21/47* 

President  Fillmore . 

0 

2 

2/13/48 

President  Tvler . 

0 

3 

2/13/4S  (terminated  6/25/4S) 

*  Voyage  begun  as  SKIDMORK 

VICTORY  chartered  from  the  Maritime 

Commission. 

i 

i 
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i 

i 

» 

Chartered  from  the  Maritime 

i 

Commission 

i 

k. 

Marine  Flier . 

3 

2 

1/  5/47 

Marine  Snapper . 

3 

2 

1/10/47 

♦ 

Mount  Mansfield . 

3 

2 

1/21/47 

Marine  Leopard . 

o 

o 

2/  5/47  (terminated  10/23/48) 

Mount  Rogers . 

2 

O 

2/18/47  (terminated  10/27/48) 

* 

Willis  Vickerv . 

2 

0 

4/29/47  (terminated  2/21/4S) 

Louis  McHenrv  Howe . 

2 

•> 

a* 

5/24/47  ! 

a 

Scott  F.  Land . 

2 

2 

5/13/47  j  , 

¥ 

19 

14 

«► 

VI.  The  Commission 

also  at  the  aforesaid  meeting  of  f 

4 

March  21  took  cognizance 

of  your  request  that  a  new  20- 

year  Operating-Differential  Subsidy  Contract  be  negotiated 

T 

with  respect  to  the  three-combination  passenger-cargo  vos- 

r 

1 

j 

i 

9 

i 

i 

j 

i 

| 
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>•■]>  of  Design  P2-S1-DX1  now  under  construction  ;md  in¬ 
tended  for  Round-tlie- World  Operation.  This  matter  tin* 
(’ommission  reserved  for  further  consideration  and  de¬ 
termination. 


With  respect  to  the  action  taken  by  the  (’ommission  as 
hereinabove  set  forth,  and  to  facilitate  preparation  of  an 
appropriate  addendum  to  your  Operating-differential  Sub¬ 
sidy  Agreement,  it  is  requested  that  you  indicate  your  con¬ 
currence  by  endorsement  and  return  of  the  attached  copy 
of  this  letter,  marking  the  same  for  the  attention  of  the 
Division  of  Subsidy  of  t lie  Bureau  of  Government  Aids. 

Also,  in  the  event  it  is  the  desire  of  your  (’ompany  to 
obtain  (’ommission  approval  for  applicable  subsidy  of 
voyages,  within  the  authorized  maximum,  commenced  in 
the  calendar  years  1147  and  1148  other  than  those  listed 
in  schedules  in  Paragraph  V  hereof,  it  is  requested  that 
appropriate  nomination  with  pertinent  explanation  be 
submitted  promptly  in  quintuplet,  marked  similarly  for  the 
attention  of  the  Division  of  Subsidy. 

In  addition,  it  is  requested  that  your  advice  include  nomi¬ 
nation  for  berth  assignment  of  such  of  tin*  following  named 
newly  acquired  vessels  which  it  may  be  your  wish  to  include 
as  “subsidized  vessels”  under  tin*  .amended  subsidy  con¬ 
tract,  i.e..  the  four  Victorys,  the  President  Btciianan, 
President  Fillmore,  President  Tyler  and  President 
IJakdinc,  and  tin*  three  ( '3-S-A2’s,  Prksidkxt  Van  Btren, 
President  Harrison  and  President  Johnson,  supplying  as 
to  each  such  vessel  actual  date  of  commencement  and  ter¬ 
mination  of  voyages  within  and  without  subsidized  berth 
and  other  services. 

Finally,  it  appears  pertinent  to  draw  particular  atten¬ 
tion  to  the  Commission’s  action  as  recorded  in  subpara¬ 
graph  1  of  Paragraph  III  on  page  2  hereof  and  in  Para¬ 
graph  VI  on  page  12  as  disposing  of  tin*  proposals  with 
regard  to  a  20-year  Operating-differential  Subsidy  Agree- 
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meiit  as  submitted  in  your  Mr.  Killion’s  letters  of  Novem¬ 
ber  lo,  1148  and  February  2,  1949,  and  referred  to  in  your 
Mr.  Brinson's  letter  of  March  7,  all  addressed  to  the  Chair¬ 
man  of  the  Commission,  excepting  as  to  later  determination 
of  the  period  of  operating  subsidy  applicable  to  the  new 
vessels. 

[  334 1  Very  t  ruly  you  rs, 

(Sgd.)  A.  J.  Williams, 

Secretary. 

Kndosure 

Please  imlieate  your  concurrence  on 
attached  copy  of  letter  and  return 

ce:  Vice  Chairman 
Comm.  McKeough 
Comm,  ('arson 
Comm,  Coddaire 
( leneral  Manager 
Secretary 
Mr.  Helmhold 
Hu.  of  Finance 
Division  of  Audits 
(leneral  Counsel 
Mr.  Metz 
Mr.  I.isi 
Mr.  McGuire 
A  A  Fisher  gim 

(S)  A.  A.  Fisher 

Written  5  ll/4i)  (S)  C.  H  McDaniel 

American  President  Lines, 

(3391  Washington  6,  D.  C. 

Mr.  A.  .1.  Williams,  Secretary 
I’nited  States  Maritime  Commission 
Washington  25,  1).  C. 

Dear  Mr.  Williams: 

Your  letter  of  May  13,  reporting  the  action  of  the  Com¬ 
mission  of  March  21,  with  respect  to  revision  of  our  operat¬ 
ing-differential  subsidy  agreement,  requests  advice  as  to  our 
concurrence  in  the  Commission’s  action,  and  requests  nomi¬ 
nation  of  anv  additional  vovages  and  vessels  to  be  subsi- 
•  * 

dized  as  heretofore  authorized  by  the  Commission. 


Ltd. 

July  1,  1949 


Mr.  Tibbott 
Mr.  Dovlc 
Mr.  Me  Nicholas 
Mr.  Sullivan 
Col.  Butler 
Mr.  W.  G.  McLennan 
Division  of  Subsidy 
Mr.  Fisher 
General  Files 

Col.  Noah  M.  Brinson,  API,,  Washington,  D.  C. 


(Initials) 

W.  C.  Hipkin 
H.  Conkev 
for 

General  Manager 


L 


ioo 

As  you  know,  t he  recommendations  before  the  Commis¬ 
sion  on  March  21.  were  drafted  some  seven  or  eight  months 
before  the  present  time.  In  order  to  facilitate  prompt  ac¬ 
tion  by  the  Commission,  we  joined  with  staff  members  in 
refraining  from  bringing  to  the  Commission  earlv  tliis  vear 
certain  minor  needed  refinements  in  the  material  now  set 
forth  in  Article  III  2  of  vour  letter.  In  addition  some  fur- 
ther  refinements  in  that  material  are  indicated  by  present 
conditions  and  should  be  allowed  for  in  drawing  the  revised 
contract.  It  is  not  known  how  many,  if  any,  of  these  refine¬ 
ments  require  further  Commission  action,  but  we  bring  them 
all  to  your  attention  in  this  letter.  All  of  them  have  just 
now  been  discussed  at  length  with  appropriate  staff 
members. 

1.  Experience  postwar  lias  shown  that  political  and  eco¬ 
nomic  changes  in  the  nations  on  our  trade  routes  are  so 
large  and  frequent  that  there  is  undue  detail  and  rigidity 
in  the  service  descriptions  as  so  far  developed.  We  seek 
simpler  service  descriptions  with  less  danger  of  differences 
in  interpretation  as  between  the  Commission  and  ourselves. 
We  propose  the  descriptions  on  attached  Schedule  A. 

'  2.  The  voyage  lengths  and  itineraries  on  Lines  A-l  and 
A-2  have  been  substantially  improved  in  efficiency  and  in 
adjustment  to  the  needs  and  desires  of  passengers  and 
shippers.  All  of  the  steps  in  this  process  have  been  taken 
in  consultation  with  tin*  Commission.  To  conform  to  this 
situation,  the  requirement  for  transpacific  passenger  ves¬ 
sels  should  bo  dropped  from  four  to  throe,  the  range  of 
their  voyages  should  be  altered  from  24-20  to  22-20,  the  re¬ 
quirement  for  clockwise  and  counter  clockwise  operation 
should  be  deleted,  and  the  range  of  trans-pacific  freight 
vessel  voyages  should  be  raised  from  24-20  to  24-29.  It  is 
intended  to  operate  Clevei.axiCWh.son  on  49  day  voyages, 
Gordon  on  44  day  voyages:  the  five  transpacific  freighters 
on  part  03-day  voyages  and  part  70-day  voyages. 
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3.  The  difficulties  encountered  in  the  operation  of  round- 
world  vessels  into  ports  of  fifteen  or  more  nations  and  ter¬ 
ritories,  make  us  believe  that  a  reasonable  standard  of  per¬ 
formance  would  be  a  range  of  22-20  voyages  instead  of  the 
present  24-20,  and  we  request  this  change. 

Your  letter  also  invites  nomination  of  subsidized  vessels 
and  voyages  to  fill  out  the  authorized  services.  This  we 
have  done  for  the  period  running  through  to  June  30,  1949. 
Our  nominations  have  been  informallv  discussed  with  staff 
members  in  detail,  including  specific  effective  dates.  It  is 
believed  that  mere  lists  of  them  will  suffice  for  this  letter. 
Such  lists  are  attached  as  Schedules  B  and  C. 

Your  letter  proposes  that  “the  heretofor  adopted  two- 
part  Standard  form  of  agreement  shall  be  used  in  the  prep¬ 
aration  of"  the  amendment  to  our  operating-differential 
subsidy  agreement.  \Ye  approve  of  the  two-part  form  in 
which  provisions  generally  applicable  to  subsidized  opera¬ 
tors  are  intended  to  be  contained  in  Part  II.  We  do  not 
know,  however,  of  any  specific  form  of  Part  II  which  has 
actually  be  adopted  by  the  Commission. 

Subject  to  the  above,  we  concur  in  the  action  of  the  Com¬ 
mission  taken  March  21,  1949,  as  reported  in  your  letter  of 
May  13,  and  hope  that  the  matters  referred  to  in  this  letter 
may  be  promptly  arranged,  to  the  end  that  actual  drafting 
of  Part  I  of  the  amended  contract  mav  be  begun.  We  re- 
quest  that  we  be  consulted  as  the  drafting  progresses,  and 
offer  to  provide  the  time  and  services  of  our  officers  and 
counsel  as  mav  be  convenient,  so  that  the  drafting  mav  be 
facilitated. 

Yours  verv  trulv, 

Arthur  B.  Poole, 

Vice  President  and  Treasurer. 

c*c:  C.  H.  McGuire 
C.  H.  McDaniel 
Arthur  A.  Fisher 
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American  President  Lines.  Ltd. 


Schedule  A  To  Accompany  Letter  of  .July  1,  1141)  Proposed 

Service  Descriptions 

Line  A-l 

Between  Los  Angeles,  San  Francisco  and  ports  in  .Japan, 
Filina  (including  llong1  Kong),  and  the  Philippine  Islands, 
via  Honolulu  in  at  least  one  direction. 

Line  A-2 

!  Between  a  port  or  ports  in  California  and  a  port  or  ports 
in  .Japan,  China  (including  Hong  Kong),  and  the  Philippine 
Islands,  with  calls  in  Manchuria,  Korea,  French  Indo¬ 
china,  Siam.  Central  Pacific  Islands.  Hawaiian  Islands, 
and  F.  S.  S.  K.  in  Asia  as  traffic  offers.  The  Central  Pacific 
Islands  are  defined  to  mean  the  Ryukyu,  Marshall,  Caroline, 
Admiralty.  Palau,  Mariana,  Marcus,  Wake  and  Gilbert  Is¬ 
lands. 

Line  B 

As  it  appears  in  Commission’s  letter  of  May  13,  except 
that  “India”  lx*  changed  to  read  “ India /Pakistan,”  that 
“China”  he  changed  to  read  “China  (including  Hong 
Kong),"  and  that  “Hawaiian  Islands”  he  changed  in  posi¬ 
tion  so  that  it  will  follow  “Havana,  Cuba”  and  thus  pro¬ 
vide  optional  calls. 


American  President  Lines,  Ltd. 

Schedule  B  to  Accompany  Letter  of  July  I  1949 

Wap,  Nominated  to  Fill  Out  the  Subsidized  Services 
Authorized  by  the  Commission 


.ine  A-l  Chartered 

Marine  Adder 

1947 

VS-  19 

194S 

Marine  Lvnx. 

( >ener:tl  .\I.  0.  Alpip* 

Vn  A 

General  \\  .  H.  Gordon 

v-t 

v  16 

President  Cleveland 

President  \\  ilson 

V  4 

ine  A  2  Owned 

President  Madison 

President  McKinlev 

V  12 

President  Taft 

President  Pierce 

\  14 

Line  B.  <  hvned 
President  Monroe. . . 

President  Polk . 

President  Buchanan. 
President  Harding.  . 
President  Jefferson.  . 
President  Van  Buren . 


Line  B.  Chartered 
Marine  Snapper 
Mount  Mansfield 
Mount  Davis 


American  President  Lines,  Ltd. 
Schedule  C  to  Accompany  Letter  of  July  1,  1949 
\  esse  Is  Nominate#!  end  0..1  •  t.  , 


levels  Nominated  to  Fill  Out  the  Subsidized 
Services  Authorized  by  the  Commission 


Lines  A-l,  Chartered 


V17 

Vlo-18  I 
V7-10  i 
Vo-7 


V13,  14! 
VI 2-1 4  | 
VI 5-1 7  I 
V 14-16  | 


V2I,  22 
VIS 
Vo,  6 
Vo 

V  1:5 

VI 


vs 

V8,  9 
VS 


Type 


Marine  Adder.  .  .  .  cs  c  ai 

Marino  I,vnx . ! . !  I ! !  i'! ! .’ !  I  c£t*i 

Line  B,  Owned 

President  Fillmore.  .  . .  Vpo  c  *t>.. 

President  Tyier . vcStV  4 

President  Harding .  VC2-S-AP** 

President  Jefferson . ’  ’  ’  CS-^S-^i 

President  Van  Buren .  C3-S-A2 

Line  B,  Chartered 

Mount  Davis .  C4-S-A4 


Built 

1945 

1945 


MC  Hull  No: 
238:3 
2363 


VI 04 
V52S 
V699 
2193 
269 


BEST  COPY  AVAILABLE 

from  tho  original  bound  velum. 
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[342]  r.\’iTKi>  States  Maiiitimk  Commission 

Washington  25,  I).  C. 

.July  14,  114!) 

Office  of  the  Secretary 
American  President  Lines,  Ltd. 

.‘>11  California  Street 
San  Francisco  4.  California 

Attention:  Mr.  Arthur  B.  Boole,  Vice  President  and 
Treasurer 


(ieiitlemen : 


Receipt  is  acknowledged  of  your  letter  of  .July  1,  11411 
concurring,  in  substance,  in  t lie  action  taken  by  the  Com¬ 
mission  March  21,  1149,  as  communicated  in  letter  of  Mav 
12  by  the  Secretary  of  the  Commission,  with  respect  to  the 
proposed  revision  of  your  Operating-Differential  Subsidy 
Agreement. 


It  is  noted  that,  acting  upon  the  invitation  contained  in 
said  letter  of  May  12,  you  have  offered  certain  suggestions 
for  modification  of  the  Commission’s  action  to  include  ad¬ 
ditional  vessels  nominated  for  subside  and  for  certain 


changes  in  route  description  and  the  range  of  voyages 
within  the  different  services. 


These  matters  will  be  studied  by  the  staff  and  a  supple¬ 
mental  report  made  to  the  Commission  prior  to  the  actual 
drafting  of  Part  I  of  the  revised  Agreement.  As  to  Part  II, 
you  are  correct  in  tin*  statement  in  the  next  to  the  last  para¬ 
graph  of  your  letter  that  the  revised  standard  form  of  Part 
II  of  Operating-Differential  Subsidy  Agreements  has  not 
been  adopted.  The  Commission’s  action  of  March  21  was 
intended  to  use  the  word  “theretofore”  instead  of  “here¬ 
tofore”  in  referring  to  such  adoption. 
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This  opportunity  is  taken  to  also  acknowledge  receipt  of  j 
your  letter  dated  June  15,  1945)  requesting  a  review  of  op-j 
erating-dift’erential  subsidy  rates  pursuant  to  Section  606(1)  j 
of  the  1936  Act  as  of  January  1,  1949.  This  matter  will  | 
also  receive  the  attention  of  the  staff  and  the  Commission  j 
at  the  earliest  practicable  moment,  but  in  the  meantime  req-j 
uisite  consideration  thereof  will  be  subordinated  to  the  j 

i 

determination  of  rates  applicable  to  the  years  1947  and' 
1!>4S  for  the  various  types  of  vessels  operated  in  your  sub-| 
sidized  services.  It  is  understood  that  these  rates,  to  be  in- 1 
eorporated  in  the  revised  agreement  referred  to  above,  will 
be  calculated  for  1947  and  1948  on  crews’  wages  and  sub-! 
sistence  for  the  various  services  plus,  in  the  case  of  the | 
Trans- Pacific  Services,  shore  gang  labor. 

Very  truly  yours, 

(sgd.)  R.  L.  McDonald, 

Assistant  Secretary . 

i 

[3491  United  States  Maritime  Commission 

Washington 


August  24,  1949 


Office  of  the  Secretarv 

* 

Mr.  George  Killion,  President 
American  President  Lines,  Ltd. 
311  California  Street 
San  Francisco  4,  California 


Dear  Sir: 

i 

The  Maritime  Commission  on  August  23, 1949,  authorized 
the  release  of  a  tenative  definition  of  “Capital  Necessarily  j 
Employed  in  the  Business’’  as  related  to  Title  VI  of  the 
Merchant  Marine  Act,  1936,  as  amended. 

In  the  interest  of  facilitating  final  adoption  of  an  appro-! 
priate  definition,  the  Maritime  Commission:  (1)  directed! 
the  transmission  of  the  tenative  definition  to  each  of  the! 
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subsidized  operators,  (2)  has  requested  that  if  the  subsi¬ 
dized  operators  have  any  suggestions  with  respect  to  this 
document  such  suggestions  be  reduced  to  writing  and  be 
in  the  hands  of  the  Secretary  of  the  Maritime  Commission 
not  later  than  Monday,  September  2b,  1949,  and,  (2)  has 
set  October  17,  1949,  at  10:00  A.M.  as  the  time  to  confer 
with  the  subsidized  operators  in  Room  4822,  Department 
of  Commerce  Building,  Washington,  I).  C. 

With  regard  to  So.  (2)  above,  the  Commission  requests 
that,  in  connection  with  anv  suggestions  vou  mav  make,  if 
the  suggestions  involve  modification  of  tin*  text  of  tin*  docu¬ 
ment,  you  specifically  >et  forth  your  proposed  amendments 
in  comparative  text  similar  to  the  manner  in  which  proposed 
amendments  are  usually  submitted  in  the  Congress,  indicat¬ 
ing  clearly  the  matter  to  be  deleted  on  the  one  hand  and  to 
be  added  on  the  other.  Furthermore,  it  is  requested  that 
at  least  fifteen  ( 1  ”» )  copies  of  your  written  suggestion  be 
furnished  for  the  use  of  the  Commission  and  its  staff. 

After  the  Commission  has  had  the  benefit  of  considering 
your  written  comments,  if  any,  and  the  advantage  of  con¬ 
ferring  with  you  on  October  17th,  further  consideration 
will  be  given  by  the  Commission  to  the  formal  adoption  of 
an  appropriate  definition. 


Sineerelv  vours. 


(S.)  A.  J.  Williams, 

Secret  aril. 

25,  D.  C. 


[274]  December  27.  1949 

American  President  Lines,  Ltd. 

211  California  Street 
San  Francisco  4,  California 


Gentlemen : 

Vou  are  advised  that  the  Commission  at  a  meeting  held 
December  22,  1949,  amended  its  action  of  March  21,  1949, 
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I 

insofar  as  it  relates  to  the  requirement  of  presentation  by 
American  President  Lines,  Ltd.,  of  a  mutually  satisfactory 
replacement  program,  by  extending  the  initial  period  within 
which  such  presentation  shall  be  mutually  agreed  to  frojm 
December  .‘>1,  1949  to  June  30,  1950;  and  specifically 
amended  Clause  1  of  Paragraph  III  of  its  action  of  Mar^h 
21,  1949.  as  confirmed  by  the  Secretary's  letter  to  American 
President  Lines,  Ltd.,  dated  May  13,  1949,  by  striking  out 
the  date  “December  31,  1949"  in  the  seventh  line  thereof 
and  substituting  the  date  “June  30,  1950”  so  that  the  pro¬ 
viso  to  the  authorized  extension  of  the  term  of  the  subsidy 
agreement  shall  read  as  follows: 


“Provided,  that  unless  a  satisfactory  replacement 
program  for  passenger  and  or  passenger-cargo  vessels 
for  operation  in  the  subsidized  Trans-Pacific  and  RouncjU 
t lie- World  Services  of  American  President  Linc$, 
Ltd.,  has  been  presented  and  mutually  agreed  to  by  thje 
Commission  and  the  Operator  on  or  before  June 
1950,  the  Commission  shall  have  the  right  and  option  of* 
terminating  said  Agreement  on  60  days’  notice  given  ajt 
that  time  or  at  any  subsequent  date.” 

I 

Verv  trulv  vours, 

*  •  • 


(Sgd.)  A.  J.  Williams, 

Secretary,  j 

(S.)  Gokktner, 

(S.)  A.  A.  Fisher,  j 

(S.)  0.  II.  McDaniel.  j 

cc:  General  Manager:  Mr.  Helmbold,  Secretary;  General 
Counsel:  Mr.  Basham,  Mr.  Klausner;  Chief,  Div.  of  Trafj 
fic:  Mr.  Page,  Mr.  Tibbott,  Mr.  Sullivan;  Division  of  Sub^ 
sidy:  Mr.  Fisher;  General  Files:  Col.  Noah  M.  Brinson! 
APL,  Wash.  D.  C. 

(S.)  W.  C.  Hipkins.  j 


I 
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[412]  American  Pkesidext  Links.  Lti». 

September  6,  1950. 

Admiral  Edward  L.  Cochrane, 

Chairman, 

Federal  Maritime  Board, 

Washington  25,  I).  C. 

Dear  Admiral  (  ’ochuaxe: 

J  would  like*  to  review  for  you  briefly  the  situation  with 
respect  to  operating  differential  subsidy  affecting  American 
President  Lines : 

At  the  end  of  World  War  II.  our  Operating-Differential 
Subsidy  Agreement  was  no  Ion  ire  r  appropriate  for  resumed 
operations.  Only  two  of  the  vessels  named  in  it  were  still 
in  our  possession.  Numerous  provisions  required  amend¬ 
ment  to  meet  chamrimr  circumstances. 

American  President  Lines  entered  vigorously  into  dis¬ 
cussions  relating  to  necessary  contract  revisions.  We  com¬ 
menced  such  discussions  informally  in  the  autumn  of  1945 
immediately  after  the  war.  A  representative  attended  a 
formal  conference  at  the  Maritime  Commission  offices  in 
February,  194G.  We  resumed  operations  under  the  con¬ 
tract  on  May  2,  194G.  although  subsidy  itself  subsequently 
was  waived  through  December  31,  194G.  In  June,  194G, 
we  filed  a  voluminous  application  stating  all  the  terms  which 
in  our  view  and  in  tin*  liuht  of  our  then  knowledge  should 
be  incorporated  in  the  agreement  by  way  of  revision. 

In  the  five  year  period  which  followed  those  first  dis¬ 
cussions  we  have  fulfilled,  we  think  completely,  the  obliga¬ 
tions  which  rested  upon  us  as  subsidized  operators.  We 
have  filed  elaborate  and  expensive  reports.  We  have  main¬ 
tained  services  on  our  routes  with  ships,  sailing  frequncies, 
itineraries  and  fixed  schedules  con  form  ini;  to  Commission 
requirements.  We  have  maintained  capital  and  special  re- 
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servo  funds.  Wo  have  purchased  cloven  new  vessels  sail¬ 
ing  on  subsidized  routes,  have  contracted  to  purchase  threje 
more  now  under  construction  and  have  filed  an  applica¬ 
tion  to  build  another  four  vessels.  We  have  thus  committed 
more  than  $50,000,000.00  to  carry  out  a  vessel  replacement 
program.  We  have  met  and  conformed  to  all  obligations 
imposed  upon  subsidized  operators  relating  to  employment 
of  American  labor,  use  of  American  supplies  and  material^, 
and  limitations  upon  salaries.  We  have  discharged  numer¬ 
ous  other  obligations  of  a  subsidized  operator,  many  ojf 
them  onerous. 

During  the  five  year  period  we  have  spent  thousands  ojf 
man-days  on  tin*  development  of  material  for  the  revised 
agreement,  and  many  months  of  negotiations  in  Washing¬ 
ton.  We  have  filed  hundreds  of  pages  of  data  disclosing  th|e 
operating  costs  of  our  foreign-flag  competitors.  We  havje 
supplied  every  such  information  the  need  or  desire  fojr 
which  is  known  to  us. 

In  these  circumstances  we  are  advised  that  the  Adminis¬ 
tration  has  no  proposed  subsidy  rates  yet  developed  fob 
inclusion  in  our  agreement,  either  tentative  or  permanent. 
We  have  been  unable  to  ascertain  a  date  by  which  the 
Administration  will  be  prepared  to  enter  into  a  postwajr 
revision  of  the  agreement.  The  former  Maritime  Commis¬ 
sion  said  early  this  year  “There  is  a  reasonable  expectation 
that  the  .  .  .  extension  addendum  can  be  executed  dur¬ 
ing  the  current  calendar  vear  with  the  establishment  of 

•  j 

subsidy  rates."  No  draft  of  such  revision  has  been  madb 
so  far  as  we  are  informed.  We  are  unable  to  collect  opera tj- 
ing-differential  subsidy  which  aggregates  net  after  rej- 
capture  more  than  $13,000,000.00  at  the  minimum  ratejs 
which  we  estimate  will  be  applicable  and  the  value  of  which 
at  a  low  rate  of  interest  is  more  than  $35,000.00  a  month. 

In  the  absence  of  the  earned  operating-differential  sub¬ 
sidy,  we  cannot  proceed  further  with  vessel  replacement. 


I 
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We  are  handicapped  in  the  consideration  of  common  stock 
dividends,  none  of  which  are  being  paid.  Investors  are 
selling'  common  stock  in  the  company  at  a  price  equal  to  two- 
fifths  the  actual  investment  in  the  company’s  ships  and 
working  assets  applicable  to  common  stock. 

[413]  Excluding  subsidy  receivable,  wo  had  a  net  current 
deficit  of  more  than  $3,<H )(),()( )<).(>()  at  December  31,  1149,  de¬ 
spite  the  absence  of  common  stock  dividend  payments.  We 
the  increasingly  handicapped  in  conducting  the  kind  of 
steamship  planning  and  operation  which  could  be  expected 
of  us  if  our  operating-differentials  had  been  determined  and 
we  were  being  paid. 

Operating-differential  subsidies  are  a  basic  and  funda¬ 
mental  part  of  t he  Merchant  Marine  Act,  1 93fi,  and  are  es¬ 
sential  to  the  accomplishment  of  the  declared  objectives  and 
purposes  of  that  legislation.  The  Act  created  the  Maritime 
Commission  and  charged  it  with  the  duty  and  responsibility 
of  carrying  into  effect  the  system  of  subsidies  it  established. 
The  original  Commission  moved  rapidly  to  meet  and  dis¬ 
charge  these  responsibilities,  and  although  it  was  obliged  to 
“start  from  scratch,”  in  a  matter  of  a  few  months  after 
its  organization  it  established  differentials  and  developed 
and  put  into  effect  subsidy  contracts  which  governed  opera¬ 
tions  until  World  War  II.  During  the  period  of  more  than 
five  vears  after  the  end  of  tin*  war,  the  Commission  was  not 

able  even  to  make  the  necessarv  revisions  and  conform  the 

* 

contracts  to  meet  the  changed  conditions.  As  a  result  of 
this  long  and  undue  delay,  tin*  responsibility  for  revising 
and  giving  effect  to  operating-differential  subsidy  contracts 
lias  now  developed  upon  the  Federal  Maritime  Board.  We 
appeal  with  the  greatest  urgency  for  immediate  action  and 
avoidance  of  further  costly  delay  which,  if  allowed  to  con¬ 
tinue,  could  prove  most  disastrous  to  this  company  and 
other  steamship  lines  in  a  similar  situation. 

Our  failure  to  receive  operating-differentials  or  a  form- 
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ally  revised  agreement  under  which  they  can  be  collected 
is  so  serious  and  impinges  so  heavily  on  our  ability  to  makp 
the  accomplishments  for  which,  the  differentials  will  ulti¬ 
mately  he  paid,  that  we  sincerely  hope  the  calling  of  th|e 
situation  to  your  attention  will  lead  you  to  find  a  prompt 
remedy.  We  remain  ready  to  cooperate  with  the  Board,  to 
discuss  the  matters  involved,  and  to  supply  further  informa¬ 
tion  upon  request — all  to  the  full  extent  of  the  ability  ojf 
our  organization. 

It  has  been  stated  that  nothing  further  will  be  done  tjo 
determine  operating-differential  subsidy  rates  by  the  Mari¬ 


time  Board  until  a  final  decision  is  rendered  with  respect 
to  the  construction-differential  subsidy  rates  on  our  three 
new  ships.  This  seems  to  me  an  unnecessary  precaution 
on  the  part  of  the  Board  in  its  relationship  with  this  conji- 
panv  and  I  am  sure  the  Comptroller  General,  who  raised 
the  question  originally  concerning  certain  features  of  con¬ 
struction  subsidy,  never  intended  that  the  operating  subsidjy 
should  he  withheld  pending  conclusion  of  the  ship  construc¬ 
tion  issues  raised  in  his  report. 

If  this  procedure  is  followed  by  the  Board,  then  it  places 
an  extraordinarily  unjust  penalty  on  this  company  whiqh 
proceeded  unhesitatingly  to  fulfil  in  all  good  faith  its  part  <j>f 
the  subsidy  agreement  between  the  company  and  the  Mari¬ 
time  Board  to  build  new  ships  for  its  round-the-world  route. 

1 

Consequently,  it  would  seem  that  the  Federal  Maritime 
Board  has  a  solemn  responsibility  in  the  public  interest  jo 
proceed  forthwith  to  conclude  its  part  of  the  contract  tyy 
rendering  a  prompt  and  equitable  decision  with  respect  to 
the  operating  subsidy  due  American  President  Lines. 

With  kindest  personal  regards, 

Sincerelv, 

•  7  I 

(Sgd.)  George  KillionJ 
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[414]  U.  S.  Department  of  Commerce 

Maritime  Administration 
Washington  25,  D.  C. 

October  5,  1950. 

Address  reply  to 
Maritime  Administration 
and  refer  to 
File  Xo.  L25-23 
Mr.  George  Killion. 

President,  American  President  Lines, 

.311  California  Street, 

San  Francisco  4,  California. 


Dear  Mr.  Killion: 


Your  letter  of  September  (>.  1950,  reviewing  the  operat¬ 
ing-differential  subsidy  situation  as  it  affects  the  American 
President  Lines  has  been  given  my  very  careful  considera¬ 
tion. 

While  it  is  true  that  no  permanent  operating-differential 
subsidy  rates  have  yet  been  established,  temporary  rates 
have  been  used  in  order  to  effect  partial  payments  to  certain 
companies  with  which  there  exists  complete  agreement  on 
all  matters  relating  to  operating  and  construction  sub¬ 
sidies  on  subsidized  vessels  and  whose  resumption  operat¬ 
ing  subsidy  contracts  have  been  executed. 

In  the  case  of  American  President  Lines,  it  appears  that 


the  decision  to  have  the  three  P2-S1-DX1  type  vessels  com¬ 


pleted  as  national-defense  vessels  should  make  possible  the 


disposition  of  the  questions  which  have  arisen  concerning 
the  division  of  costs  between  your  Company  and  the  Gov¬ 
ernment,  and  which  have  constituted  a  major  reason  for 


deferring  execution  of  your  revised 


operating-differential 


subsidy  agreement.  While  there  are  also  certain  questions 
which  are  yet  unresolved  with  respect  to  other  construe- 
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tion-subsidv  awards  made  to  American  President  Lines 
under  Section  301(c)  of  the  Merchant  Marine  Act,  1936J 
you  will  hear  further  in  this  respect  at  an  early  date  and  I 
feel  certain  that  we  can  agree  on  a  proper  course  of  action 
leading  to  the  execution  of  a  revised  operating-differential 
subsidy  agreement. 

Meanwhile,  temporary  operating-differential  subsidy 
rates,  which,  of  course,  will  be  subject  to  later  adjustment^ 
are  being  computed  with  respect  to  your  Company's  cargo) 
vessel-operations.  It  is  expected  that  such  rates  will  bej 
available  sometime  in  November,  shortly  after  which  it- 
should  be  possible  for  the  Maritime  Administration  to  in| 
corporate  such  rates  in  the  revised  operating-differential 
subsidy  agreement  and  to  make  partial  payments  to  Amerij 
can  President  Lines  in  the  manner  outlined  above. 

I 

I 

Yerv  trulv  vours, 

•  •  • 

(S.)  K.  L.  Cochrane, 
Maritime  Administrator,  j 

cc:  DTP.  A  BP,  RSL.  XMB.  j 

i 

j 

[4*2*21  American  President  Lines,  Ltd. 

Report  and  Recommendations  of  Committee  of  the  Board 
of  Directors  on  Operating-Differential  Subsidy 

i 

The  committee  of  the  Board  of  Directors  appointed  t(f 
consider  and  report  on  the  situation  presented  by  the  delay 
in  obtaining  a  formal  and  definitive  addendum  to  the  com} 
pany’s  operating-differential  subsidy  contract  and  the  delay 
in  obtaining  payment  of  subsidy  accruals  during  the  post} 
war  period  has  carefully  reviewed  and  considered  these  exj 
eeedinglv  important  matters,  and  submits  the  following 
report  and  recommendations : 

The  company  has  received  no  operating-differential  payf 
ments  for  any  post-war  voyages,  notwithstanding  the  ac} 

i 


i 


cruals  on  voyages  terminating:  after  January  1,  1947, 
through  November  JO.  197)0.  are  estimated  to  be 
$22,861,710.86.  of  which  $11,249,47)2.56  is  estimated  to 
accrue  on  voyages  of  vessels  operated  in  the  subsidized 
Transpacific  passenger  service,  and  $1 1,61 2,27)8. JO  on  ves¬ 
sels  operated  in  tin*  subsidized  Round-the-World  and  Trans¬ 
pacific  freight  services.  Estimated  recapture  during  this 
period  is  $3,500,000. 

This  situation  has  resulted  from  the  failure  of  the  Mari¬ 
time  Commission  and  its  successor,  the  Federal  Maritime 
Board,  to  finalize  and  execute  a  formal  definitive  addendum 
to  tlie  present  operating-differential  subsidy  agreement 
which  incorporates  and  includes  provisions  given  effect  to 
chan  ires  in  tie*  company's  subsidized  services  since  the  war, 
and  to  make  subsidy  payments  in  accordance  with  such 
addendum. 

The  present  operating-differential  subsidy  agreement 
was  entered  into  under  date  of  October  6,  1938.  Subse¬ 


quently,  nineteen  formal  addenda  were  entered  into ;  the 
nineteenth  addendum  having  been  executed  as  of  September 
30,  1947.  During  the  war  period  the  Company's  operations 
were  confined  entirely  to  services  performed  for  the  gov¬ 
ernment  and  no  subsidy  .accrued.  Private  commercial 
operations  were  resumed  in  May.  1946.  By  agreement  with 
the  Maritime  Commission,  the  effective  date  of  the  resump¬ 
tion  of  subsidized  operations  was  postponed  until  January 
1.  1947.  As  a  consequence  of  the  loss  of  vessels  by  requisi¬ 
tion  and  casualties  during  t lie  war  period,  and  the  acquisi¬ 
tion  of  other  vessels  and  the  changes  in  tin*  subsidized  serv¬ 
ices  since  tin*  war,  the  present  agreement  and  nineteen  ad¬ 
denda  do  not  correctly  (1)  designate  the  subsidized  vessels, 
(2)  describe  the  subsidized  services,  with  itineraries  and 
number  of  voyages,  or  (3)  set  forth  the  percentage  dif¬ 
ferentials  payable. 

[423]  Efforts  by  the  company’s  officers  and  representatives 
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to  obtain  a  formal  definitive  addendum  incorporating  and 
giving  effect  to  the  changes  that  have  occurred  and  to  col¬ 
lect  subsidy  that  has  accrued  have  been  sustained  an^. 
diligent  but  unavailing.  The  matter  has  been  of  serious  cori- 

i_  I 

cern  to  the  Board  of  Directors  and  the  subject  of  repeated 
discussions  and  consideration. 

The  accrued  and  unpaid  subsidy  represents  more  thap. 
two-thirds  of  the  company's  current  assets.  The  delay  iji 
obtaining  payment  has  adversely  affected  the  value  an^i 
price  of  the  company's  common  stock  held  by  several  hun¬ 
dred  private  investors.  It  has  been  an  important  conj- 
sideration  in  actuating  the  Board  of  Directors  to  abstaifi 
from  taking  action  declaring  comomn  stock  dividend^. 
As  a  consequence  of  the  reduced  purchasing  power  of  the 
American  dollar  and  increases  in  income  taxes,  dividend^ 
hereafter  paid  to  such  investors  will  have  substantially  lesjs 
purchasing  power  and  will  be  subjected  to  substantially 
higher  income  taxes.  Interest  on  the  present  unpaid  sub¬ 
sidy  accruals  computed  at  the  rate  of  31/-:  per  cent  (whiclji 
is  the  rate  being  paid  by  the  company  to  the  Government 
on  its  ship  mortgages)  amounts  to  over  $55,000  a  month!, 
and  computed  at  the  rate  of  5  per  cent  (which  is  the  rate 
being  paid  on  the  company's  preferred  stock  for  capital 
used  in  the  business)  amounts  to  about  $80,000  a  month. 
The  delay  has  handicapped  the  company,  and  is  increasingly 
handicapping  the  company,  in  conducting  the  kind  of  steamf 
ship  planning  and  operation  which  otherwise  would  be 
permitted.  The  delay  has  been  costly  to  the  company,  has 
caused  loss  to  its  stockholders,  and  has  been  to  the  detri¬ 
ment  of  the  American  merchant  marine. 

During  the  five-year  post-war  period  in  which  no  subf 
sidy  payments  have  been  made,  the  company  has  been  sub! 
jected  to  and  has  met  the  many  onerous  conditions  and  oblij 
gations  imposed  upon  subsidized  operators.  It  has  spent 
thousands  of  man-days  in  the  development  of  material,  ha$ 
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filed  hundreds  of  pages  of  data,  and  lias  given  months  of 
time  to  negotiations  in  Washington  for  tin*  purpose  of 
finalizing  the  formal  definite  addendum  to  its  operating- 
differential  subsidy  contract  and  obtaining  accrued  sub¬ 
sidy  payments. 

The  most  recent  advices  received  from  the  company's 
Washington  representative  indicate  that  tin*  staff  of  tin* 
Federal  Maritime  Hoard  has  completed  and  is  prepared 
to  recommend  tentative  subsidy  rates  for  wages  and  sub¬ 
sistence  for  vessels  in  the  Round-t he- World  and  Transpa¬ 
cific  freighter  services,  and  that  fixed  rate  for  such  items 
l’dr  vessels  in  these  services  will  he  determined  and  estab¬ 
lished  before  May  Ml.  1  951 .  These  advices  also  indicated 
that  a  formal  and  definitive  addendum  to  tin*  subsidy 
agreement  covering  the  Ronnd-thc-World  and  Transpacific 
freighter  services  and  setting  forth  such  tentative  rates 
may  reasonably  he  expected  within  0<>  days,  and  that  pay¬ 
ment  of  approximately  $(>.000,000  will  1m*  made  shortly 
thereafter.  However,  these  advices  further  indicate  that 
the  Federal  Maritime  Board  intends  to  withhold  action  in 
establishing  subsidy  rates  and  in  making  payments  on 


vessels  operated  in  the  Trans- Pacific  passenger  service. 


and  to  solicit  advice  regarding  such  matters  from  other 
governmental  officers,  agencies  and  departments,  and  may 
require  new  legislation  or  other  action  by  (’ongress. 
f  424  |  The  prospect  of  an  additional  00-day  delay  in  obtain¬ 
ing  an  addendum  with  tentative  rates  for  the  Round-the- 
World  and  Trans-Pacific  freight  services,  and  the  prospect 
that  fixed  rates  for  these  services  may  not  he  established 
until  May  Ml.  1951,  is  of  serious  concern  to  your  committee. 
So  also  is  the  prospect  that  tin*  payments  that  may  he  ex¬ 
pected  after  such  tentative  rates  are  established  will  he 
only  about  $(>,000,000,  notwithstanding  estimated  subsidy 
accruals  through  November  MO,  1950,  are  estimated  to  ex¬ 
ceed  $22,800,000.  Of  even  greater  concern  is  the  indicated 
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intention  of  the  Federal  Maritime  Board  to  withhold  action 
for  an  indefinite  period  in  connection  with  the  Trans¬ 
pacific  passenger  service. 

The  negotiations  between  the  company  and  the  Maritime 
Commission  for  the  operation  of  passenger  vessels  in  the 
Trans-Pacific  service  were  predicated  upon  the  basic  propo¬ 
sition  that  subsidy  would  be  paid  thereon.  The  rate  of 
charter  hire  for  the  vessels  and  other  conditions  of  the 
charter  agreement  were  arrived  at  and  fixed  on  the  basis  of 
computations  of  estimated  subsidy  to  be  paid  on  such 
vessels,  and  it  was  recognized  that  these  vessels  could  not 
be  operated  without  loss  without  subsidy,  and  it  was  defi¬ 
nitely  stated  ami  understood  that  the  service  would  not  be 
undertaken  in  the  absence  of  a  commitment  for  the  pay¬ 
ment  of  subsidy.  The  cash  loss  from  the  actual  operation 
of  the  SSs  President  Cleveland  and  President  Wilson  i 
before  subsidy  has  exceeded  $2,000,000,  and  the  total  cash  I 
loss  from  the  operation  of  all  vessels  in  the  Trans- Pacific  I 

i 

passenger  service  before  subsidy  has  been  about  $2,500,000. 1 
As  before  stated,  the  estimated  subsidy  accruals  on  voyages 
in  this  service  through  November  30,  1950,  are  $11,249,- 
452.50,  no  part  of  which  has  been  paid. 

The  Maritime  Commission  repeatedly  took  formal  action 
providing  that  the  vessels  operated  in  the  Trans-Pacific 
passenger  service  be  included  in  the  subside  contract  as 
subsidized  vessels,  and  that  the  operation  of  such  vessels 
in  this  service  is  required  to  meet  foreign-flag  competition 
and  to  promote  the  foreign  commerce  of  the  United  States, 
and  that  subsidy  is  necessary  to  place  the  operations  of  such 
vesels  on  a  parity  with  those  of  foreign  competitors,  and 
formally  approved  the  chartered  operation  of  such  vessels 
and  the  payment  of  subsidy  thereon  in  an  amount  ap¬ 
propriate  to  establish  parity  with  foreign-flag  competitors. 
The  Trans-Pacific  passenger  service  has  been  operated  in! 
reliance  on  the  determinations,  findings,  commitments,  and! 
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agreements  of  tin*  Maritime  Commission,  ami  they  should 
he  respected  and  given  effect  without  further  delay  by  ap¬ 
propriate  formal  and  definitive  addendum  to  the  existing 
subsidy  agreement.  Attached  is  a  statement  of  the  proceed¬ 
ings  and  action  of  the  Maritime  Commission  in  this  regard. 
1 4-0 1  In  vi«*w  of  the  circumstances,  your  commit  lee  recom¬ 
mends  : 

(1)  That  there  be  conveyed  to  tin*  Federal  Maritime 
Board  on  behalf  of  the  Board  of  Directors  of  this  company 
a  strong  protest  against  the  unwarranted  and  undue  delay 
that  has  occurred  in  entering  into  a  formal  and  definitive 
addendum  to  the  company's  operating-differential  sub¬ 
sidy  contract  to  give  effect  to  the  changes  in  the  company’s 
subsidized  services  since  the  war,  and  in  making  payment 
of  the  subsidy  that  has  accrued  since  the  war. 

(*J)  That  the  officers  and  representatives  of  this  com¬ 
pany  continue  their  efforts  to  obtain  such  addendum  and 
payments  without  further  delay. 

i  (.*>)  That  if  the  officers  and  representatives  of  this  com¬ 
pany  are  unable  to  obtain  such  addendum  and  payments 
without  further  delay,  they  undertake  to  obtain  definite  and 
unequivocal  assurances  and  commitments  from  the  Fed¬ 
eral  Maritime  Board  respecting  the  time  when  it  will  enter 
into  such  addendum  and  make  such  payments. 

(4)  That  the  President  of  this  company  report  to  the 
Board  of  Directors  not  later  than  the  next  regular  meet¬ 
ing  on  what  lias  been  done  and  accomplished  in  connection 
with  the  foregoing. 

(o)  That  upon  receiving  such  report  from  the  President 
the  Board  of  Directors  again  review  the  situation,  and  if 
such  accomplishments  are  not  satisfactory,  consideration 
be  given  to  discontinuing  the  operation  of  passenger  vessels 
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in  the  Trans-Pacific  service,  and  to  such  other  action  as 
may  be  deemed  appropriate  in  the  circumstances. 

[42(>1  Respectfully  submitted, 

Edward  H.  Heller, 

Chairman; 
Frank  J.  O’Connor, 
LeRoy  M.  Edwards, 

Ralph  K.  Davies, 

Paul  E.  Hoover. 

January  5,  1951. 


[4(54 J  AMERICAN  PRESIDENT  LINES 

Mil  California  Street,  San  Francisco  4,  California 


June  7,  1951. 

Admiral  E.  L.  Cochrane,  Chairman, 

Federal  Maritime  Board, 

Department  of  Commerce, 

Washington  25,  D.  C. 


Dear  Admiral  Cochrane: 

The  Federal  Maritime  Board,  by  letter  of  its  Secretary, 
dated  December  29, 1950,  advised  American  President  Lines 
that  a  vessel  replacement  program  should  be  submitted  and 
approved  by  the  Federal  Maritime  Board  by  June  30, 
1951. 

At  the  time  that  action  was  taken,  it  was  the  hope  and 
the  belief  of  American  President  Lines  that  the  postwar 
addendum  to  the  operating-differential  subsidy  contract 
would  soon  be  completed.  It  was  probably  the  expectation 
of  the  Federal  Maritime  Board  that  the  addendum  would 
soon  be  in  final  form  and  approved. 

For  reasons  known  to  the  Board,  difficulties  have  been 
experienced  in  effectuating  revision  of  the  subsidy  contract. 
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Although  it  is  hoped  and  expected  that  an  addendum  cover- 
imr  the  Hound-World  service  and  Trans-Pacitic  service  will 
Ik*  completed  within  the  next  few  days,  the  completion  of  a 
Trans-Pacitic  passenger  addendum  for  Line  2‘d-K  may  re¬ 
quire  an  appreciable  additional  period  of  time. 

In  view  of  this  situation.  American  President  Lines  re¬ 
quests  that  the  date  on  which  a  vessel  replacement  program 
shall  he  required  be  extended  to  December  .*»1,  1 

The  request  for  this  extension  has  heretofore  been  with¬ 
held  in  the  hope  that  the  addendum  to  the  subsidy  contract 
for  the  Round-World  service  and  Trans-Pacitic  freight 
service  would  by  now  be  completed.  In  this  connection, 
the  preliminary  design  of  the  vessel  that  American  Presi¬ 
dent  Lines  will  propose  for  construction  and  employment 
in  the  Hound- World  route  has  been  evolved,  after  exhaus¬ 
tive  studies  of  a  series  of  designs.  Information  and  data 
on  this  vessel  will  be  forwarded  to  the  Maritime  Adminis¬ 
tration.  under  separate  correspondence,  for  preliminary 
information. 


American  President  Lines  stands  ready  to  make  formal 
presentation  of  the  recommendation  for  construction  of 
vessels  for  the  Hound- World  service  as  soon  as  the  adden¬ 
dum  to  the  subsidy  contract  applicable  to  that  route  shall 
have  been  executed. 


Verv  trill v  vours, 
•  *  • 


(Signed)  Gkorok  Kii.uon. 
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In  the  United  States  District  Court  for  the  District  of 

Columbia 

[493] 

Civil  Action  No.  276-953 

American  President  Lines,  Ltd.,  plaintiff 

v. 


Federal  Maritime  Board,  Clarence  G.  Morse,  Chairman 
and  Maritime  Administrator,  Ben  H.  Guill,  and  j 
G.  .Joseph  Minetti,  Members,  defendants 

Memorandum 

Morris,  J. : 

This  is  a  proceeding  in  which  the  plaintiff  American  j 

President  Lines,  Ltd.,  a  subsidized  shipping  operator,  ! 

_  '  ! 

seeks  a  declaratory  judgment  against  the  Federal  Maritime  j 
Board  and  its  individual  members.  The  plaintiff  asks  this  | 
Court  to  rule  that  an  earlier  definition,  as  set  forth  in  j 
General  Order  31,  rather  than  a  later  definition,  as  set  forth 
in  General  Order  71,  of  the  statutory  term  “capital  neces-  j 
sarilv  employed  in  the  business’’  must  be  used  by  the  Gov-  j 
eminent  in  computing  the  net  amount  of  subsidy  accruing  j 
to  the  plaintiff  for  the  period  January  1,  1947  to  September  j 
30,  1948,  under  its  operating  differential  subsidy  contract  j 
with  the  United  States.  Under  the  Merchant  Marine  Actj 
of  1936,  provision  is  made  for  subsidy  contracts  with  opera- 1 
tors  of  American-flag  ships  engaged  in  foreign  commerce,  j 
Under  a  subsidy  contract  an  operator  becomes  entitled  toj 
receive  subsidy  payments  not  to  exceed  the  difference  be- ! 
tween  certain  costs  of  operating  American-flag  ships  and| 
costs  of  similar  items  in  operating  foreign-flag  ships.  Thej 
contract  provides  that  the  subsidy  so  received  be  subject  toj 
recapture  by  the  United  States;  that  is,  should  the  opera-j 
tor’s  net  profit  over  a  ten  year  recapture  period  average! 


i 

I 

i 

i 

| 

i 
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more  than  10  per  cent  per  year  upon  the  capital  necessarily 
employed  in  his  subsidy  operation,  lie  must  pay  to  the 
United  States  an  amount  equal  to  one-half  his  profits  in 
excess  of  10  per  cent  per  year  as  reimbursement  of  subsidy 
payments,  provided  that  the  United  States  may  not  recap¬ 
ture  more  than  the  amount  of  subsidy  paid  the  operator. 
The  Act  further  provides  that  operators  with  subsidy  con- 
tracts  must  maintain  a  “capital  reserve  fund,"  the  main 
purpose  of  which  is  to  provide  funds  necessary  for  the  pur¬ 
chase  and  replacement  of  subsidy  vessels.  A  further  pro¬ 
vision  is  that  operators  with  contracts  must  also  maintain 
a  “special  reserve  fund,"  into  which  are  deposited  all 
profits  in  excess  of  10  per  cent  per  year  of  the  operator's 
“capital  necessarily  employed  in  the  business"  not  already 
deposited  in  the  capital  reserve  fund.  It  is  to  this  latter 
fund  that  the  United  States  looks  for  recapture  in  tin*  first 
instance.  The  Act  authorizes  the  Commission  (later  the 
Federal  Maritime  Board)  to  adopt  and  prescribe  rules  and 
regulations  for  the  administration  of  the  reserve  funds,  and 
to  Include  therein  a  definition  of  the  term  “capital  neces¬ 
sarily  employed  in  the  business.” 

[494]  During  World  War  II  certain  vessels  of  subsidized 
and  unsubsidized  American-flag  operators  alike  were  requi¬ 
sitioned  bv  the  United  States,  and  all  subsidv  contracts  wen* 
suspended.  At  the  end  of  tin*  war,  the  Maritime  Commis¬ 
sion,  predecessor  of  the  Federal  Maritime  Board,  notilied 
all  subsidy  operators,  including  the  plaintiff,  that  they  must 
apply  for  permission  to  resume  subsidy  operations,  and 
must  specify  the  scope  of  their  proposed  postwar  services. 
The  right  to  receive  subsidies  was  made  subject  to  an  agree¬ 
ment  by  the  operators  to  new  conditions  to  be  negotiated 
with  the  Commission,  and  to  be  incorporated  into  contracts, 
which  were  formally  referred  to  as  “resumption  addenda” 
to  the  prewar  subsidy  contracts.  Prior  to  resumption  of 
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subsidized  operations  the  Commission  notified  ail  prewar 
subsidized  operators,  including  plaintiff,  that  it  intended  to! 
revise  its  General  Order  31,  which  defined  the  term  “capital 
necessarily  employed,"  as  roughly  equivalent  to  net  worth! 
— that  is,  excess  of  assets  over  liabilities.  Apparently  the 
reserve  funds,  as  a  result  of  large  earnings,  had  accumu-i 

I 

lated  to  such  extent  that  the  recapture  of  subsidy  was  prac-j 
tically  nullified.  In  the  complicated  situation  negotiations! 
and  conferences  were  had  with  a  view  of  finding  some! 
proper  solution.  General  Order  71,  adopted  December  21, j 
1949,  defined  “capital  necessarily  employed”  as  including! 
ship  equities,  net  working  capital  equal  to  voyage  expenses,! 
net  equity  in  other  physical  assets  employed  in  subsidized! 
service,  funded  depreciation  on  subsidized  vessels,  an| 
amount  equal  to  a  25  per  cent  down  payment  on  new  sub-| 
sidized  vessels  under  executed  purchase  contracts,  and  a! 
certain  minimum  amount  required  by  statute  to  be  retained! 
in  the  special  reserve  fund.  There  was  much  discussion  j 
and  disagreement  as  to  when  this  definition  should  become! 
effective  in  that  the  operators  felt  that,  if  it  became  effective! 
January  1,  1947.  there  would  not  be  reasonable  allowance! 
for  the  fact  that  tliev  must  hold  readv  large  amounts  of  I 
cash  for  the  acquisition  of  ships  not  immediately  available | 
in  the  postwar  period.  It  was  proposed  that,  if  such  defini-j 
tion  was  to  be  made  effective  January  1,  1947,  it  should  in-  j 
elude  funds  actually  expended  between  January  1,  1947  andj 
December  31,  1949  to  acquire  vessels  to  be  used  in  sub-; 
sidized  service.  The  Commission  did  not  accept  this  sug-j 
gestion,  but,  in  adopting  General  Order  71,  it  did  make  the  j 
new  definition  effective  for  each  operator  only  at  the  end! 
of  his  ten-year  recapture  period  current  on  December  31, ! 
1946,  leaving  the  General  Order  31  definition  in  effect  until  j 
that  time.  Seven  operators  reached  agreement  with  the  i 
Commission  and  “resumption  addenda”  contracts  were; 


i 
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executed  with  them.  Certain  operators,  including  the  plain¬ 
tiff.  did  not  reach  agreement.  The  plaintiff  did  execute  a 
“resumption  addenda"  contract  October  1951.  After 
numerous  negotiations,  proposals  and  counter  proposals, 
and  during  which  time  the  Federal  Maritime  Board,  suc¬ 
cessor  to  the  Commission,  undertook  to  reconsider  further 
the  definition  of  “capital  necessarily  employed"  and  it^ 
effective  date.  Such  “resumption  addenda"  contract  was 
executed  only  upon  securing  the  operator’s  agreement 
therein  to  accept  the  Board’s  ultimate  decision  fixing  the 
definition  of  “capital  necessarily  employed”  and  its  effec¬ 
tive  date.  On  September  17.  19.V2,  the  Board  issued  (leneral 
Order  71.  Amendment  1.  in  which  it  was  decided  that  the 
Oeneral  Order  71  definition  of  “capital  necessarily  em¬ 
ployed"  could  not,  as  to  the  subsidized  contracts  of  the 
operators  who.  as  heretofore  stated,  first  entered  into  “re¬ 
sumption  addenda"  contracts,  apply  before  termination  of 
their  respective*  recapture  periods  current  December  .’11, 
194b.  It  was  further  decided  that  such  definition  should  be 
applied  from  January  1,  1947  to  those  operators,  including 
tin*  plaintiff,  who  had  agreed  in  their  “resumption  ad¬ 
denda”  contracts  to  accept  the  Board’s  change  in  the  defi¬ 
nition  of  “capital  necessarily  employed"  and  the  effective 
date  thereof.  In  fixing  this  effective  date,  however,  the 
Board  amended  the  definition  itself  to  include,  as  the 
operators  had  requested  in  1947,  amounts  actually  dis¬ 
bursed  from  t lie  capital  reserve  fund  between  January  1, 
1947  and  December  Jl,  194!)  for  the  acquisition  or  improve¬ 
ment  of  vessels  for  subsidized  operations. 

The  contention  of  the  plaintiff  here  is  that  this  determina¬ 
tion  of  the  Board  was  discriminatory  and  invalid,  and 
should  be  so  declared  by  this  Court  by  a  declaratory  judg¬ 
ment.  At  the  threshold  of  the  inquiry,  ihe  question  arises 
as  to  whether  or  not  this  Court  has  jurisdiction  of  this 
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controversy.  Oral  arguments  of  counsel  were  bad  on  this! 

*  .  a  i 

question,  and,  in  response  to  a  request  of  the  Court,  briefs! 

were  submitted  on  behalf  of  the  respective  parties.  It  isj 

the  contention  of  the  plaintiff  that  the  Court  does  have! 

jurisdiction  in  that  the  Court  has  the  jurisdiction  to  declarej 

invalid  any  regulation  adopted  which  is  not  authorized  by, | 

or  is  contrary  to,  applicable  statutory  law;  that  the  consent! 

•riven  by  the  plaintiff  in  the  “resumption  addenda”  contract! 

cannot  be  considered  to  include  anv  illegal  or  invalid  regula-! 

*  .  ' 

tion  or  action,  and  that  this  proceeding  is  not  in  the  nature! 
of  a  suit  against  the  United  States,  to  which  it  has  not  con¬ 
sented.  The  contention  of  the  defendants  is  that  it  is  essen-| 
tiallv  a  suit  against  the  United  States,  to  which  it  has  not* 
consented:  that  the  action  of  the  Board  complained  of  is 
essentially  a  matter  of  contractual  rights  and  obligations! 
between  the  plaintiff  and  the  United  States,  and  that  this | 
Court  does  not  have  jurisdiction  to  proceed  to  a  determina-j 

tion  of  the  merits  of  this  controversy. 

* 

Aside  from  the  merits  of  the  contention  that  the  action 
of  the  Board  is  discriminatory  and  invalid,  upon  which 
question  1  express  no  opinion,  it  is  clear  that  the  ultimate 
effect  of  a  decision  of  that  question  will  determine  whether  | 
or  not  very  large  sums  of  money  will  be  paid  into  the 
Treasury  of  the  United  States,  or  whether  or  not  such  sums! 
of  money  are  the  property  of  the  plaintiff,  to  which  it  isj 
entitled.  Unquestionably,  if  the  money  is  wrongfully | 
exacted  from  the  plaintiff  by  virtue  of  its  contract  obliga¬ 
tions,  it  has  a  clear  remedy  bv  reason  of  the  consent  of  the! 
United  States  to  be  sued  in  the  Court  of  Claims.  That  court 
unquestionably  has  the  right  to  consider  and  determine  the 
validity  of  the  action  of  the  Board,  and  should  it  determine 
the  questioned  action  to  be  invalid,  there  can  be  no  doubt  j 
that  the  plaintiff  would  receive  the  complete  relief  it  seeks,! 
even  as  to  those  funds  which  it  is  required  to  deposit  in  the ! 
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.special  reserve  fund.  I  cannot  agree  with  the  contention  of 
the  plaint  ill*  that  the  determination  here  sought  is  inde¬ 
pendent  of  the  provisions  of  the  “resumption  addenda*' 
contract,  hut,  on  the  contrary,  it  seems  to  me  to  he  of  the 
verv  warn  and  woof  of  that  contract  as  it  is  construed  hv 

•  A  • 

tlie  Government  in  its  relation  to  the  controversy  here  pre¬ 
sented.  I  cannot  see  how  the  interests  of  the  United  States 
in  the  fund  in  question  can  he  determined  in  a  controversy 
to  which  the  United  States  is  not  a  party. 

For  the  reasons  stated,  the  complaint  will  be  dismissed. 

Uounsel  will  submit  an  order  carrying  this  decision  into 
effect. 

.Tames  M.  Morris. 

Judge. 

July  20.  1955. 

[ 498 ]  Order 

This  cause  having  come  on  for  hearing,  and  it  appearing 
that  this  Court  has  no  jurisdiction  over  the  subject  matter 
of  the  action,  pursuant  to  t lie  memorandum  opinion  filed 
herein  on  tin*  20th  dav  of  Julv  1955,  it  is,  hv  the  Court,  this 
16th  day  of  August,  1955, 

Adjcdoed,  Ordered  and  Decreed  that: 

The  complaint  in  this  action  he,  and  the  same  is  hereby 
dismissed. 

(S.)  .James  M.  Morris, 
United  States  District  Judge. 


(4870-2) 


